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PEEFACE. 


Now  that  the  Common  Law  CommissionerB  have  made 
their  third  and  final  report,  the  proper  time  seems  to 
have  come  for  presenting  to  the  Profession  a  complete 
collection  of  the  fruits  of  their  valuable  labours. 

The  mere  gathering  together  the  Common  Law 
Procedure  Acts  of  1862,  1854  and  1860,  and  the  Rules 
of  Court  that  have  been  made  by  the  Judges  in  order 
to  facilitate  their  application,  would  be  a  very  imperfect 
display  of.  the  vast  reforms  that  have  been  effected  by 
these  statutes,  and,  imder  them,  by  the  Judges,  who 
have  administered  the  new  laws  with  the  most  scrupu- 
lous and  successful  regard  to  the  expressed  intentions 
of  the  Legislature,  and  to  the  true  benefit  of  the  suitors. 

The  Editor  has,  therefore,  carefully  collected  all  the 
reported  cases  that  can  assist  the  Practitioner  and  the 
Student  to  the  right  understanding  and  application  of 
the  several  provisions  of  these  important  statutes,  and 
has  subjoined  notes  to  assist  in  the  interpretation  of 
those  enactments  which  have  not  yet  definitively  re- 
ceived an  authoritative  construction. 

He  has,  moreover,  added,  with  cases  and  notes,  the 
Bills  of  Exchange   Act,   1855,  the  Mercantile   Law 
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Amendment  Act,  1856,  the  Interpleader  Acts,  and 
several  other  Statutes ;  so  as  to  embody  w>thin  a  small 
compass  the  whole  of  the  recent  legislation  that  affects 
the  practice  of  the  Superior  Courts  of  Common  Law. 

The  excellent  editions  of  the  Common  Law  Proce- 
dure Acts  of  1852  and  1854,  by  Mr.  R.  M.  Kerr,  now 
the  Judge  of  the  Sheriff's  Court  of  the  City  of  London, 
furnish  the  groundwork  of  this  Volume ;  and  to  that 
gentleman  the  present  Editor  is  moreover  greatly  in- 
debted for  much  and  very  valuable  assistance,  even 
upon  those  topics  which  had  not  presented  themselves 
for  discussion  at  the  time  of  Mr.  Kerr's  publications. 

To  his  learned  friend,  Mr.  O.  B.  C.  Harrison,  the 
Editor  is  indebted  for  the  very  full  and  convenient 
Index,  which  will  be  found  to  connect  together  the 
various  provisions  of  all  the  Statutes,  Rules  of  Court, 
and  Cases  cited  throughout  the  Book. 

As  great  pains  have  been  taken  to  collect  in  the 
Addenda  the  cases  which  have  been  determined  while 
the  book  has  been  passing  through  the  press,  the  Reader 
is  respectfully  requested  to  note  them  up  in  their  proper 
places. 

Middle  Temple,  Februaiy,  1861. 
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ADDENDA. 


Page  5,  line  14, — add,  *'  see  u  to  entry  of  address  by  plaintiff  or  defend- 
ant  suing  or  defending  in  person,  B.  G.,  H.  T.  1853,  r.  166, 

Page  13,  line  10  from  bottom, — add,  ''bat  it  has  been  held  (at  Cham* 
hers)  good,  where  the  writ  had  subsequently  come  to  the 
knowlege  of  the  Secretary  («x  relaiume)," 

Page  17,  line  ZSt^add,  **  and  see,  under  Billa  of  Sales  Act,  Hewer  ▼.  Cbx, 
9  W.  R.  143,  Q.  B." 

Page  1^  line  14,— a<M,  "  see  alaoas  to  describing  an  attorney's  clerk  as 
'gentleman,'  Dryden  y,  Hope  (9  W.  R.,  18  Ex.};  and  cases 
there  cited." 

Page  21,  line  5  from  bottoniy— aid,  "  and  see  s.  23  (p.  26),  potL" 

Page  28,  line  11  fmrn  bottom, — add,  *<  In  a  case  where  it  was  shown 
that  a  defendant,  who  had  been  served  with  process  in  CaU' 
fomia,  and  remained  there,  was  fraudulently  making  away 
with  his  property ;  the  Court  of  Common  Pleas  (dubitante 
Willes,  J.)  ordered  that  he  should  plead  to  the  declaration 
within  tight  days  of  its  being  filed  at  the  Masters'  Office 
{BaUt  ▼.  BaUtt  9  W.  R.  255).'* 

Page  24,  line  40,^add,  «  Bailey  v.  Oufen,  9  W.  R.  128,  B.  C." 

Page  80,  at  foot^—add,  "  see  R.  G.,  H.  T.  1858,  r.  171  (p.  836),  pod." 

Page  49,  line  21, — add,  '^  see  as  to  costs,  Barnet  ▼.  Hayward  (1  H.  &  N. 
242)." 

Page  54^  line  46, — add,  "  This  rule  has  been  disapproved  of,  and  can  no 
longer  be  considered  as  in  force;  see  Jaekwu  v.  Kidd  (L.  J. 
29,  C.  P.  221}." 

Page  55,  line  27,— aif<i,  **  e.  4^" 

Page  60,  line  6  from  bottom,— aU,  "(R.  PI.,  T.  T.  1853,  r.  22,  pott)." 

Page  113,  line  15, — add,  -  see  upon  case  stated  by  a  referee,  fVkaley  v. 
Laing  (L.  J.  29,  Ex.  313)." 

Page  120,  line  19,-acU,  **  as  to  allowing  interest,  see  Pi.  R.,  T.  T.  1853, 
r.  26." 

Page  160,  line  23,— aifi,  "see  St,  Lotky  v.  Green,  9  W.  R.  119,  C.  P." 

Page  214,  at  foot,^add,  **  A  rule  obtained  upon  leave  reserved  to  move 
to  reduce  the  amount  of  a  verdict  is  substantially  a  rule  to 
enter  a  verdict  within  the  meaning  of  this  section  {Seezer  v. 
Duthie,  9  W.  R.  166,  Ex.  Ch.  (C.  P.)}." 

Page  224,  line  45,— aid  "  Quin  v.  Ralclif,  9  W.  R.  65,  Ch.  6S,  V.  C.  S." 
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Page  225,  line  6  from  bottom, — add, "  Under  the  common  order  in  Chan- 
cery for  inspection  bv  '  agent,'  it  was  beld  by  Stuart^  V.  C, 
that  an  accountant  might  be  employed  {Draper  v.  Manchester 
Railway  Company,  9  W.  R.  117,  Ch.,  V.  C.  S. ;  but  see  S,  C, 
cor.  LL.  JJ.,  9  W.  R.  215)." 

Page  226,  line  15, — add,  ''as  to  sufficiency  of  answer,  see  Quin  v.  Rat- 
cliff  {9  W.  R.  65,  Ch.,  V-C.S.)  As  to  obedience  by  officer 
of  a  corporation,  see  Alt.-Gen.  v.  Mystery  of  Mercers  (9  W.  R. 
8«{.  Ch.,  V.  C.  W.)  As  to  answer  by  corporation,  see  Ranger 
V.  G.  W,  R,  Company  (L.  J.  28,  Ch.  741,  LL.  JJ.)."         ^ 

Page  282,  line  27. — "  When  a  judgment  debtor  has  not  been  taken  in 
execution  under  a  ca.  sa.,  the  judgment  cannot  be  said  to  be 
'unsatisfied'  within  the  meaning  of  this  section  {Jauraldi  v. 
Parkery 

Page  239,  line  24,— oiU,  ''but  see  Burton  v.  Roberts  (L.  J.  29,  Ex.  484) ; 
where  it  was  beld  that  such  a  debt  wot  attachable  upon  a 
judgment  against  the  executor  in  his  representative  cba. 
racter." 

Page  238,  line  S5,—add,  "  and  Tilbury  ▼.  Broum,  9  W.  R.  147,  Q.  B. 
(Bail  Court). 

"  Funds  in  the  hands  of  an  official  manager  of  a  company  in 
course  of  liquidation  may  be  attached  by  a  judgment  creditor 
of  the  company  {Ex  parte  Turner,  re  IVartriek  and  Worcester 
Railway  Company,  L.  J.,  30,  Ch.  93,  LL.  JJ.)." 

Page  244,  Hoe  28,— <M2<f,  "  and  a  debt  due  to  a  third  person  as  a  trustee 
thereof  for  the  defendant  may  w6ll  be  set  of[  {Cochrant  ▼. 
Grems,  9  W.  R.  124,  C.  P.)" 

Page  245,  line  20,— <uU,  "  SeMumberger  ▼.  Litter,  9  W.  R.  188,  Q.  B." 

Page  251,  line  i9,--add,  '*  see  also  cases  cited  p.  804,  and  p.  819,  post." 

Page  258,  line  89,-Hi4<f  **  see  distinction  taken  between  right  and  pro- 
cedure in  Wright  v.  Hale  (9  W.  R.  157,  Ex.)'* 

Page  279,  line  43,'-^add,  **  But  see  distinction  taken  between  right  and 
procedure  in  Wright  ▼.  Hale  (9  W.  R.  157,  Ex.}" 
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INTRODUCTION. 

The  Common  Law  Procedure  Acts  of  1852,  1854  and 
1860  are  respect! v^lj  founded  on  the  first,  second  and  third 
Reports  of  the  Commissioners,  appointed  in  1850,  to  inquire 
into  the  Process,  Practice  and  System  of  Pleading  of  the 
Superior  Courts  of  Law  at  Westminster. 

For  a  long  time  previouslj,  it  was  loudly  asserted  that 
the  proceedings  of  these  Courts  were  unnecessariij  tedious 
and  costly.  It  was  also  a  subject  of  deep  and  general  dis- 
satisfaction that  the  time  of  the  Judges  was  constantly  occu- 
pied by  frivolous  arguments  and  discussions  upon  points 
of  merely  technical  interest,  and  altogether  irrelevant  to  the 
merits  of  the  case.  Justice  was  frequently  defeated  at  the 
trial  of  a  cause,  by  reason  of  variances  being  discovered 
between  the  Pleadings  and  the  Evidence ;  or  from  objec- 
tions being  taken  to  the  stamps  upon  documents ;  or  from 
the  want  of  authority  in  the  Judge  to  adjourn  the  trial, 
when  as  unforeseen  difficulty  presented  itself ;  or  f^om  other 
circumstances,  which,  occasionally  af^«r  great  trouble  and 
expense  had  been  incurred,  rendered  the  trial  wholly  fruit- 
less to  the  litigants,  and  left  the  question  in  controversy 
between  them  still  undecided 
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In  their  first  report,  which  was  pre?ente<l  in  1851,  tlie 
Commissioners  accordingly  discussed  all  the  ordinary  steps 
in  an  action,  from  the  issue  of  the  writ  to  the  finjd  judgment 
of  the  Court  of  Appeal.  They  directed  attention,  as  they 
jiroceede*!,  to  the  defects  of  procedure,  the  abuser  of  pleading, 
and  the  numberless  unnecessary  formalities,  which  j)er\aded 
every  suit  ;  and  they  recommended  the  adoption  of  a  simple 
and  uniform  process  for  commencing  actions,  a  return  to  the 
ancient  system  of  pleading,  and  the  alx>lition  of  all  the  tech- 
nicalities and  fictions  which  had  previously  exjwsed  the 
suitor  to  risk  and  expense. 

On  that  report  was  framed  the  Common  Law  Procedure 
Act  of  1852,  which  was  followed  by  two  sets  of  Rules  issued 
by  the  Judges  in  1853  (R.  G.,  H.  T.,  1853 ;  and  PL  R., 
T.  T.  1853,  post). 

The  alterations  introduced  by  this  Statute  were  as  sweep- 
ing, as  they  have  proved  to  be  effectual. 

Writ  of  Summons. 

The  form  of  the  writ  of  summons,  by  which  personal 
actions  had,  since  the  Statute  2  Will.  IV.  c.  39,  been  com- 
menced, was  simplified,  so  as  to  avoid  the  statement  in  it  of 
the  nature  or  subject  matter  of  the  action,  a  requirement 
which  had  been  found  in  practice  to  be  utterly  useless,  but 
lit  the  same  time  to  lead  to  captious  objections  and  to  much 
fruitless  expense  and  delay.  The  ancient  practice  of  issuing 
alias  and  pluries  writs  was  abolished ;  and  means  were  pro- 
vided for  renewing  those  writs,  which  could  not  be  served 
within  the  time  allowed  for  that  purpose,  instead  of  the  old 
dilatory  and  expensive  process  of  distringas  to  compel  an 
appearance ;  and  thus  the  plaintiff  was  enabled  to  proceed 
with  his  action,  on  satisfying  a  Judge  that  reasonable  efforts 
had  been  made  to  effect  service,  so  that  the  writ  must  have 
come  to  the  knowledge  of  the  defendant.  Outlawry  on  mesne 
process  was  at  the  same  time  abolished;  and  the  plaintiff  was 
enabled,  if  the  defendant  did  not  enter  an  appearance  to  the 
action,  to  proceed  at  once  to  judgment  and  execution. 

The  enactments  of  the  statute  of  1852  applied  only  to 
personal  actions.    When  all  real  and  mixed  actions,  except 
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dower^  right  of  dower  and  quare  itnpedit  were  abolished  by 
the  statute  3  &  4  Will.  4,  c.  27,  these  three  were  left  to  be 
commenced  as  they  always  had  been,  by  original  writ^ 
issuing  under  the  great  seal  out  of  Chancery.  This  in- 
volved delay  and  expense,  besides  giving  rise  to  needless 
questions  of  form  ;  and  as  therQ  seemed  to  be  no  reason  why 
the  proceedings  in  real  actions  should  differ  in  this  respect 
from  those  in  ordinary  cases,  the  Commissioners  recom- 
mended that  dowOT,  right  of  dower  and  quare  impedit 
should  be  commenced  by  writ  issuing  out  of  the  Court  of 
Common  Pleas  (that  being  the  Court  which  alone  had  juris- 
diction in  these  actions  between  subject  and  subject) ;  that 
all  process  therein  should  be  tested  either  in  or  out  of  tenn, 
and  be  returnable  immediately  after  execution;  and  generally 
that  the  proceedings  in  such  suits  should  be  assimilated  to 
those  in  personal  actions  (  Third  Report,  p.  7). 

To  this  recommendation  the  legislature  has  given  effect. 
No  writ  of  right  of  dower,  or  writ  of  dower  unde  nihil 
habety  and  no  plaint  for  free  bench  or  dower  in  the  nature 
of  any  such  writ,  and  no  quare  impedit  can  henceforth  be 
brought  in  any  Court  whatsoever ;  but  where  any  such 
action  would  now  lie,  it  may  be  commenced  by  a  writ  of 
summons  issuing  out  of  the  Common  Pleas,  in  the  same 
manner  and  form  as  the  writ  of  summons  in  an  ordinary 
action ;  the  service  of  the  writ,  appearance  of  the  defendant, 
proceedings  in  default  of  ^pearance,  pleadings,  judgments, 
execution,  and  all  other  proceedings  being  the  same,  as  nearly 
as  may  be,  as  those  in  ordinary  cases. 

Appearance. 

All  actions  in  the  Superior  Courts  of  Common  Law  (with 
an  exception  to  be  mentioned  hereafter)  must  now  therefore 
be  commenced  by  writ  of  summons.  To  the  proceedings  in 
all  of  them,  the  enactments  of  the  statutes  of  1852,  1854, 
and  1860  apply. 

Nonjoinder  and  Misjoinder  of  Parties. 

After  effecting  these  reforms  in  respect  of  process  and 
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appearance,  the  statute  of  1852  provided  a  summary  mode  of 
rectifying  the  nonjoinder  or  misjoinder  of  parties  to  actions. 

It  had  hitherto  been  a  strict  rule  of  law,  that  an  action 
should  be  brought  onlj  in  the  name  of  the  person  or  persons 
in  whom  the  right  to  sue  is  legally  vested.  Accordingly  in 
actions  founded  on  contract,  the  omission  of  a  co^pliaintiff,  or 
the  joinder  of  one  who  ought  not  to  have  been  joined,  was 
equally  fatal.  In  actions  arising  from  torts  or  wrongs,  the 
joinder  of  a  party  who  ought  not  to  be  a  plaintiff,  was  for- 
merly fatal ;  the  nonjoinder  of  a  co-plaintiff  could  only  be 
taiken  advantage  of  by  a  plea  in  abatement. 

It  is  evident  on  the  other  hand,  that  on  legal  principles 
the  joinder  of  a  defendant  in  an  action  of  contract,  who  ought 
not  to  be  joined  should,  unless  remedied,  be  fatal;  whilst  the 
omission  of  a  defendant  who  ought  to  be  joined  should,  as 
was  always  the  case,  only  be  taken  advantage  of  by  a  plea  in 
abatement.  While  in  actions  arising  from  torts  the  joinder 
of  persons  not  liable  as  defendants  is  of  no  consequence,  as 
the  person  improperly  joined  will  be  entitled  to  an  acquittal; 
the  nonjoinder  of  persons  jointly  liable  is  equally  unimpor- 
tant, as  there  is  no  contribution  among  wrong-doers. 

Such  being  the  state  of  law,  the  statute  of  1852  allowed 
the  misjoinder  or  nonjoinder  of  a  plaintiff  to  be  amended  at 
any  time  it  the  course  of  the  proceedings,  and  also  at  the 
trial,  if  it  appears  to  the  jtidge  that  injustice  will  not  be  done 
by  so  doing  ;  the  omitted  party  consenting  to  be  joined  as  a 
co-plaintiff;  the  party  whose  name  is  to  be  struck  out  also 
consenting,  or  appearing  to  have  been  so  joined  without  his 
consent. 

The  misjoinder  or  nonjoinder  of  defendants  in  actions  on 
contract  may  also,  under  the  same  statute,  be  amended  be/ore 
trial;  and  the  misjoinder  of  defendants  at  the  trial,  on  the 
sAme  terms. 

But  it  not  unlVequently  happens  that  the  right  to  Sue 
arises  in  such  a  manner,  that  it  is  doubtful  in  whom  it  is 
vested.  In  such  cases  great  hardship  and  difficulty  have 
hitherto  been  imposed  upon  the  person  really  interested  as 
plaint^  'Vrho  could  sue,  as  we  have  seen,  only  in  the  name 
of  the  person  in  whom  the  right  was  legally  vested.     The 
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effect  was  that  a  mistake  as  to  the  proper  person  to  sue  in- 
Tolved  an  expensive  defeat,  as  the  result  of  a  j«dgnient  hj 
which  the  right  was  pronounced  to  exist,  but  to  be  vested 
in  a  person  not  a  party  to  the  action ;  ahhongh  this  person 
might  in  fact  be  a  trustee  fbr,  or  otherwise  in  the  same  inte- 
rest with,  the  plaintiff,  and  who  would  have  consented,  had 
the  law  allowed  it,  to  be  joined  as  a  party.  It  is  not  Hkelj 
that  parties  will  erer  be  joined  as  plaintilb  in  an  action  who 
have  no  interest  in  the  matter;  and  the  Common  Law  Com- 
missioners accordingly  recommended  that  plaintifis  should 
be  entrusted  with  the  right  to  briin^  their  actions  in  the 
names  of  aU  iJie  persons  in  whom  the  l^al  right  might  be 
supposed  to  exist)  leaving  it  to  the  court  to  give  judgment 
in  favour  of  the  person  or  persons  who  might  be  found  to  be 
entitled  to  recover  (  7%ird  Report^  p.  6). 

The  legislatnre  has  given  efiect  to  this  suggestion  by 
enactmg,  that,  henceforth  the  joinder  of  too  many  plaintiffs 
shall  not  be  fiital;  and  by  allowing  errerj  action  to'be  brought 
in  the  names  of  all  the  persons  in  whom  the  legal  right  is  sup- 
posed to  exist.  Judgment  must  of  course  be  given  in  favour 
of  the  plaintiffs  by  whom  the  action  is  brought,  or  of  such 
one  or  more  of  them  as  shall  be  held  entitled  to  recover. 
But  the  defendant,  though  unsuccessful,  will,  nevertheless,  be 
entitled  to  the  costs  sustained  by  him,  so  far  as  occasioned 
by  the  joining  of  any  person  or  persons  in  whose  favour 
judgment  is  not  given,  unless  it  is  otherwise  ordered  by  the 
court  or  by  a  judge.  Upon  the  trial,  the  defendant  may  also 
have  the  benefit  of  any  set-off  he  has  pleaded,  by  proving 
either  that  all  the  parties  named  as  plaintiff  are  indebted  to 
him,  notwithstanding  that  one  or  more  of  such  plaintifis  was 
or  were  improperly  joined,  or  that  the  plaintiff  w  plaintifis 
who  establish  his  or  their  right,  is  or  are  indebted  to  him. 
It  is  specially  provided  that  no  other  action  shall  afterwards 
be  brought  against  the  defendant  by  any  person  so  joined  as 
plaintifi^  in  respect  of  the  same  cause  of  action  (Com.  Law 
Proc.  Act)  1860,  ss.  19,  20,  21). 

The  old  rule  requiring  an  action  to  be  brought  in  the  name 
only  of  the  penKm,  in  whom  the  right  of  action  is  vested, 
has  thus  been  abrogated.    This  reform  which  is  now  effected 
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in  all  actions,  has  been  in  operation  since  1852,  in  the  action 
of  ejectment. 

Special  Case  without  Pleadings. 

The  statute  of  1862,  having  provided  for  the  amendment 
of  defects  arising  from  the  nonjoinder  and  misjoinder  of 
parties  to  actions,  next  gave  the  litigants  an  opportunity  of 
bringing  the  questions  in  dispute  between  them  directly 
before  the  proper  tribunal  for  their  determination.  It  effected 
thid  by  enabling  them  to  dispense  with  pleadings  altogether, 
and  to  state  disputed  questions  of  fact^  in  an  issue,  for  trial 
by  a  jury;  and  disputed  questions  of  law  in  a  special  case, 
for  the  opinion  of  the  court.  It  also  permitted  the  parties 
to  make  a  preliminary  agreement  as  to  the  amount  due  to  the 
plaintiff,  if  the  suit  involved  a  money  demand,  and  as  to  the 
costs  of  the  action,  judgment  being  entered  up  according  to 
that  agreement  or  otherwise,  according  to  the  result  of  the 
case.  But  these  provisions  have  not  been  as  much  used  as 
they  should  have  been;  that  for  the  trial  of  disputed  facts, 
perhaps  not  at  all. 

CoMPULSORT  Reference. 

The  statute  of  1852  did  not,  however,  deal  with  a  large 
class  of  cases,  in  which  pleadings  are  perfectly  unnecessary, 
but  in  which  an  agreement  between  the  parties  is  ordinarily 
out  of  the  question  ;  namely,  those  actions,  in  which  arise 
complicated  questions  of  account,  and  in  which  figures  and 
vouchers  must  be  referred  to.  With  such  cases  a  jury  is 
quite  unable  to  grapple ;  and  when  they  come  on  for  trial, 
they  are  invariably  referred  to  arbitration.  In  order  to  get 
rid  of  the  delay  and  expense  of  preparing  for  a  trial,  that  all 
who  are  professionally  concerned  know  can  never  take  place, 
provisions  were  inserted  in  the  statute  of  1854  enabling  the 
court  or  a  judge,  at  any  time  after  the  issue  of  the  writ,  if  it 
be  made  to  appear  by  either  party  that  the  matter  in  dis- 
pute  consists,  wholly  or  in  part,  of  matters  of  mere  account^ 
either  to  decide  such  matter  in  a  summary  manner,  or  to  order 
that  it  be  referred,  either  wholly  or  in  part,  to  an  arbitrator 
appointed  by  the  parties,  or  to  an  officer  of  the  court ;  the 
decision  of  the  court  or  the  order  of  the  judge,  if  the  matter 
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should  be  disposed  of  summarily  bj  either,  or  the  award  or 
certificate  of  the  referee,  being  enforceable  bj  the  same  pro- 
cess as  a  finding  of  a  jury  upon  the  matter  referred. 

Arbttration. 

While  conferring  this  extensive  power  on  the  judges  of  the 
superior  courts,  the  legislature  introduced  in  this  place 
seyeral  most  important  amendments  in  the  law  of  arbitration 
generally.  Power  was  given  to  the  courts  to  stay  proceed- 
ings, whenever  a  person,  having  agreed  that  any  then  existing 
or  future  differences  should  be  referred,  nevertheless  com- 
menced an  action  in  respect  of  the  matters  which  were  to 
form  the  subject  of  arbitration :  •  if  one  of  the  parties  failed 
to  appoint  an  arbitrator  or  an  umpire,  the  other  was  enabled 
to  do  so;  if  arbitrators  or  umpires  refused  to  act  others 
might  be  appointed ;  the  powers  of  arbitrators  and  umpires 
were  enlarged  ;  and  better  provision  was  made  for  enforcing 
their  awards. 

Pleadings. 

J£  the  parties  cannot  agree  on  an  issue  or  a  special  case, 
and  the  differences  are  not  made  the  subject  of  a  reference, 
there  remains  but  one  method  of  ascertaining  the  matters 
really  in  controversy  between  them,  so  that  all  discussion  and 
inquiry  may  be  avoided  on  those  which  are  not.  To  accom- 
plish this  object,  the  plaintiff  first  states  the  facts  constituting 
his  cause  of  action ;  the  defendant,  in  answering,  is  compelled 
either  to  deny  the  facts  alleged  by  the  plaintiff,  technically 
to  traverse, — or,  confessing  them,  to  avoid  tlieir  effect  by 
asserting  fresh  facts,  that  is  to  say,  to  plead  in  confession 
and  avoidance  ;  or,  still  admitting  the  facts  alleged  by  the 
plaintiff,  to  deny  the  legal  effect  contended  for  by  him,  in 
other  words  to  demur.  The  plainti^  if  the  defendant 
asserts  fresh  facts,  replies  according  to  the  same  rule. 
So,  if  necessary,  the  defendant  rejoins ;  and  thus  the  par- 
ties proceed,  till  some  fact  is  asserted  on  the  one  side  and 
denied  on  the  other,  or  some  proposition  of  law  is  affirmed 
on  the  one  side  and  denied  on  the  other ;  the  questions 
thus  raised  being  issues  either  of  fact  or  of  law;  each,  from  its 
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very  nature,  being  kept  quite  distinct  in  the  process  of  elimi- 
nation ;  and  each  also  from  its  very  nature  being  referred  to 
the  proper  tribunal  for  its  determination. 

On  this  system  of  pleadingy  as  ancient  as  the  law  of 
England,  and  so  simple  and  sound  in  principle,  numerous 
defects  and  abuses  had  nevertheless  been  engrafted,  whieh, 
in  the  opinion  of  many,  went  far  to  destroy  its  utility. 
What  these  were,  it  would  be  out  of  place  to  enumerate 
here,  as  they  have  been  efiectnally  swept  away  by  the  Statute 
of  1852,  and  are  now  only  remembered  as  things  of  the  past. 

Equitably  DsFSNCESb 

But  while  that  statute  citrefully  preserved  all  that  was 
valuable  in  our  system  of  pleadimg,  it  did  not  attempt  to 
deal  in  any  way  with  those  cases  in  which  courts  of  law 
and  courts  of  equity  implied  different  rules  of  right  and 
wrong  to  the  same  subject-matter;  the  most  glaring  instance 
of  which  occurred  when  a  court  of  law  was  obliged  to  hold 
untenable  a  defence  which  a  court  of  equity  considered 
valid ;  the  former  being  obliged  to  give  a  judgment  in  favour 
of  a  party,  which  the  latter  immediately  restrained  him 
from  enforcing.  To  these  cases  the  Commissioners  drew 
attention  in  their  second  report^  reconmiending  that  the 
common  law  courts  should  be  empowered  to  receive  equit- 
aUe  defences  by  way  of  plea  in  every  case  in  which  the 
party  pleading  them  would  be  entitled  to  relief  in  equity ; 
and  that  in  cases  where  such  relief  in  a  court  of  equity 
would  be  conditional  or  diseretioDafy,  the  courts  of  law 
should  have  power  to  give,  in  a  summary  way,  the  same 
relief  against  actions  pending  therein,  as  might  be  obtained 
by  resorting  to  chancery.  The  legislature  has  not,  however, 
seen  fit  as  yet  to  intrust  the  judges  of  the  courts  of  law 
with  the  jurisdiction  that  is  alone  requisite  to  enable  ih»m. 
to  do  complete  justice  to  their  suitors,  and  to  save  them  the 
whoUy  unnecessary  and  wastefnl  expense  of  resorting  to 
the  Courts  of  Chancery  for  that  relief,  which  the  judges  and 
officers  of  the  Courts  iA  Common  Law  are  fafly  as  com- 
petent to  afford ;  but  by  the  statute  of  1854  an  extensive 
equitable  jnrisdietion  woe  nevertheleM  hutrosted  to  them; 
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the  defendftnt  (or  plaintiff  in  replevin)  being  enabled  in  anj 
case,  in  which  he  would  be  entitled  to  relief  agaiast  a  judg- 
ment on  equitable  grounds,  to  plead  the  facts  which  entitle 
him  to  such  relief  by  waj  of  defence,  and  the  phwntiff  being 
in  like  manner  enabled  to  reply  the  hcte  which  would  in 
equity  avoid  the  plea. 

iNJimCTlON, 

Another  bratnch  of  equitable  jurisdiotioil  which  has  been 
doled  out  to  the  Courts  of  Common  Law,  and  which  it  may 
be  useful  to  mention  in  this  place^  relates  to  the  issue  of 
writs  of  injunction. 

In  their  second  report,  the  Commissioners  poinHed  out  that 
the  ordinary  scope  of  the  remedy  afibrded  by  courts  of  law 
is  to  give  compensation  or  redress  fyc  injuties  which  have 
been  actually  sustained.  These  courts  in>  general  afford  no 
means  for  preventing  their  commissiwQ.  The  counts  of  equity, 
on  the  other  hand,  by  way  of  injunction,  extend  their  pro- 
tection not  only  to  equitable  rights,  but  to  those  al^  Ibr  the 
actual  violation  of  which,  damfeiges  may  be  recovered  at  law. 
They  interfere,  in  short,  in  every  ease  in  which,  if  the  de- 
fendant were  suilbred  to  proceed  in  the  commission  of  the 
injury,  there  would  be  bo  adequate  remedy  at  law. 

There  can  be  no  good  reason  why  courts  of  law  should 
not  restrain  violations  of  Itgal  rights  in  the  cases  in  which 
an  injunction  might  issue  for  that  purpose  from  a  court  of 
equity.  And  it  is  accordingly  suggested  in  the  report, 
that  a  psrty  injured  eiwuld  not  only  be  entitled  to  maintain 
an  action;  but  that  he  should  be  permitted  to  cltem  the  pro- 
hibition of  a  wrongfiil  act  commenced  or  threatened,  either 
separately  of  together  with  a  claim  for  damages  for  any  injury 
he  may  have  already  sustained. 

Parliament  withheld  from  the  Courts  of  Law  the  powers 
with  which  it  was  recommended  they  should  be  entrusted. 
The  Procedure  Act  of  1854  only  enables  a  plaintiff  in  all 
cases  of  breach  of  contract  or  other  injury,  where  he  is 
entitled  to  maintain,  and  has  brought  an  action,  to  claim  an 
injunction  against  the  repetition  or  continuance  of  such 
breach  of  contract  or  oth^  injury,  or  the  committal  of  any 
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breach  of  contract  or  other  injury  of  a  like  kind,  arising  out 
of  the  same  contract,  or  relating  to  the  same  property  or 
right 

"  It  is  necessary  therefore,  as  the  law  at  present  stands, 
**  to  wait  until  a  wrongful  act  has  actually  been  commenced, 
*^  so  that  an  action  for  damages  may  be  inaintained,  before 
*^  application  can  be  made  for  an  injunction  to  a  Court  of 
Common  Law,  whereas  the  danger  of  such  an  injury  is 
enough  to  found  the  jurisdiction  of  the  Court  of  Chancery. 
*^  This  seems  unreasonable,  when  it  is  considered  that  the 
right  threatened  to  be  violated  exists  at  the  Common  Law, 
and  that  in  case  of  actual  injury,  redress  is  given  in  a 
Common  Law  Court,  and  not  in  the  Court  of  Chanceiy, 
**  and  that  after  the  wrong  has  actually  commenced,  an  in- 
junction may  be  obtained  in  a  Common  Law  Court  against 
its  repetition  or  continuance,  or  the  committal  of  an  injury 
**  of  a  like  kind ;  and  yet  that,  in  case  of  threatened  and 
**  impending  injury  to  a  similar  rights  it  is  necessary  to  resort 
«  to  the  Court  of  Chancery."  (Third  Report,  p,  1.)  The 
legislature  has  not  acted  upon  this  unanswerable  reasoning.* 
It  has  however,  on  the  other  hand,  enabled  the  Courts  of 
Equity  to  award  damages,  and  to  assess  them  by  a  jury! 
(21  &  22  Vict  c.  27.)  Parliament  has  thus,  in  cases  origi- 
nally of  legal  cc^nizance,  granted  to  the  Court  of  Chancery 
what  it  has  refused  to  the  Courts  of  Law,  namely,  that  power 
which  every  court  ought  to  possess  within  itself,  of  admi- 
nistering complete  justice  within  its  jurisdiction. 

The  writ  of  injunction  is  to  be  claimed  by  indorsement  on 
the  writ,  and  again  in  the  declaration;  but  it  may  be  applied 
for  at  any  time  after  writ  ex  parte,  and  granted  or  declined 
upon  such  terms  as  may  seem  reasonable  and  just. 

Before  leaving  the  subject  of  pleading,  it  may  be  observed 
that  the  defendant  in  an  action  on  a  bond  or  in  detinue,  and 
the  plaintiff  in  replevin  (in  answer  to  an  avowry),  are  by  the 


*  See  also  the  masterly  memorial  of  the  Common  Law  Commissioners 
(Cockburn,  C.  J.,  Martin,  B.,  and  Bramwell,  B.)  addressed  to  the  Lord 
Chancelior  in  answer  to  some  curious  observations  officiously  made  upon 
their  3rd  Report  by  the  Vice* Chancellors. 
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statute  of  1860  enabled  to  pay  money  into  court,  the  advan- 
tages of  which  course  will  be  explained  under  the  sections 
which  confer  this  privilege. 

The  Bills  of  Exchange  Act,  1855. 

The  amendments  introduced  into  our  system  of  pleading 
by  the  Common  Law  Procedure  Act  of  1852,  did  nothing  to 
prevent  frivolous  or  vexatious  defences  being  set-up  and 
persisted  in  against  a  just  claim  merely  for  the  sake  of  delay. 
Every  defendant  might,  and  in  most  cases  may  still,  enter 
an  appearance  in  any  action  against  him,  and  plead  non- 
liability, thus  compelling  the  plaintiff  to  proceed  in  the  ordi- 
nary course  to  trial,  verdict,  judgment  and  execution.  The 
extent  to  which  this  system  oi  false  pleading  was  carried 
in  the  case  of  Bills  of  Exchange  and  Promissory  Notes  led  to 
complaints  by  the  class  of  persons  who  are  ordinarily  holders 
of  bills,  and  who  loudly  contended  that  they  ought  to  be  con- 
stituted a  privileged  class  of  creditors,  and  were  so  fortunate 
as  to  get  their  claim  admitted.  "  The  Bills  of  Exchange  Act, 
1855,"  was  accordingly  passed,  and  its  chief  feature  is  that 
the  defendant,  in  an  action  brought  under  that  statute,  which 
is  commenced  by  a  writ  in  a  form  peculiar  to  itself,  must 
either  bring  the  amount  claimed  into  court,  or  obtain  the 
leave  of  a  judge  to  appear  before  he  can  be  allowed  to  do  so. 
This  leave  he  can  only  obtain  by  setting  out  the  nature  of  his 
defence  in  an  affidavit,  so  that  the  judge  may  form  an  opinion 
not  only  as  to  its  validity  in  point  of  law,  but  also  as  its  bona 
fides  in  point  of  fact.  Where  leave  is  refused  there  can  be 
no  pleading,  and  judgment  follows  as  in  the  case  of  default 
of  appearance. 

Joinder  op  Actions. 

Connected  with  the  subject  of  pleading,  one  other  amend- 
ment effected  by  the  statute  of  1852  may  be  mentioned,  that 
relating  to  the  joinder  of  different  causes  of  action. 

The  forms  of  action  hitherto  in  general  use,  and  still  re- 
cognized under  the  provisions  of  various  acts  of  parliament, 
especially  the  Statutes  of  Limitation,  are, — Assumpsit,  Debt, 
Covenant,  Detinue,  Trespass,  and  Case. 
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It  was  a  strict  rule  of  law  that  no  two  of  these  forms 
should  be  joined  in  one  action  (except  that  debt  might  be 
joined  with  detinue,  and  case  with  trover),  so  that  a  claim 
against  a  tenant  for  breach  of  a  covenant  to  repair  in  a  lease 
under  seal,  and  a  further  claim  against  him  for  non-repair  of 
another  house  let  by  agreement  not  under  seal,  must  have 
formed  the  subject  of  two  actions,  one  of  covenant  and  the 
other  of  assumpsit.  Illustrations  of  the  operation  of  the 
rule  might  easily  be  multiplied. 

It  was  unreasonable  that  a  plaintiff  should  be  compelled 
to  bring  two  actions,  when  the  different  causes  of  complaint 
might,  without  inconvenience,  be  combined  in  one  pro- 
ceeding, as  when  he  had  one  claim  on  a  bond  and  another  on 
a  bill  of  exchange,  or  sought  redress  for  slander  and  assault 
against  the  same  person.  The  rule  was  therefore  altered  in 
1852,  and,  except  in  real  actions,  and  actions  began  by  writ 
of  sunmions  issued  under  the  Bills  of  Exchange  Act,  a 
plaintiff  may  now  join  in  one  and  the  same  action  all  his 
causes  of  complaint.  To  prevent  any  inconvenience  which, 
in  particular  cases,  might  ensue  from  a  joint  trial  of  several 
causes  of  action,  the  court  has  power  to  prevent  the  trial  of 
difierent  causes  of  action  together,-  if  such  trial  would  be 
inexpedient ;  and  in  such  cases  to  direct  separate  trials. 
Replevin  and  ejectment,  however,  cannot  be  joined  together, 
or  with  any  other  form  of  action. 

Jury  Process. 

Having  provided  one  nniform  process  for  commencing 
personal  actions,  and  having  restored  our  system  of  pleading 
to  its  ancient  simplicity,  the  statute  of  1862,  upon  which,  it 
may  be  observed  in  passing,  all  succeeding  improvements  are 
to  be  grafted,  next  dealt  with  the  procedure  of  the  courts 
preliminary  to  trial.  It  abolished  some  needless  formalities 
connected  with  the  entry  of  causes  for  trial,  substituted  for 
writs  of  distringas  and  habeas  corpora  jurcUorum  a  simple 
precept  directing  the  attendance  of  tJie  jury ;  and  provided 
an  inexpensive  method  of  obtaining  a  special  jury,  by  notice 
to  the  sheriff.  None  of  these  amendments  call  for  any 
special  remark.      We  come,  therefore,  at  once  to  the  im- 
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portent  alterations  introduced  by  the  statute  of  1854,  with 
reference  to  the  trial  of  causes  generally. 

Trial. 

In  their  Second  Report,  the  Commissioners  expressed  their 
opinion  that  in  a  large  class  of  cases,  the  intervention  of  a  jury, 
from  its  inability  to  deal  effectively  with  them,  was  unneces- 
sary, and  in  other  cases,  mischievous.  Under  the  first  head 
may  be  classed  those  cases,  in  which  the  question  turns  on  the 
legal  effect  of  evidence  or  of  undisputed  fWcts,  and  in  which 
the  verdict  of  the  jury  necessarily  depends  on  the  direction 
of  the  judge.  Within  the  second  category,  fall  those  cases, 
which,  when  brought  before  the  jury,  it  is  found  necessary  to 
submit  to  arbitration ;  and  these,  as  we  have  already  seen,  the 
statute  of  1854  enables  the  judges  to  refer,  on  the  f^plication 
of  either  party,  at  any  time  aiter  the  issue  of  the  writ. 

With  regard  to  that  class  of  cases,  in  which  the  jury  may 
advantageously  be  dispensed  with,  the  Commissioners  very 
properly  hesitated  to  recommend  that  trial  by  jury  should 
be  superseded,  except  in  cases  of  mere  account,  unless  the 
parties  themselves  prefbrred  that  their  cause  should  be  tried 
by  a  judge  alone ;  and  the  legislature  has  adopted  this  sug- 
gestion. 

Trial  bt  a  Jin>oE  without  a  Jury. 

Trial  by  jury,  accordingly,  continues  to  be  the  rule ;  but 
the  jury  may  in  some  cases  be  dispensed  with  by  the  parties, 
who  may  leave  the  decision  of  any  issue  of  fact  to  the  court., 
or  to  a  judge,  provided  the  court  or  a  judge,  in  their  or  his 
discretion,  think  fit  to  allow  them  to  do  so.  If  allowed,  the 
issues  of  fact  may  then  be  tried  and  determined,  and  damages 
assessed  where  necessary  by  any  judge  who  might  otherwise 
have  presided  at  the  trial  thereof  by  a  jury.  The  proceedings 
upon  and  after  the  trial,  are  the  same  as  in  the  case  of  a  trial 
by  jury;  the  verdict  of  the  judge  being  of  the  same  eflect  as 
the  verdict  of  a  jury,  but  differing  from  it  in  one  respect, 
viz.,  that  it  cannot  be  questioned  on  the  ground  of  being 
against  the  weight  of  the  evidence. 
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The  first  innovation,  therefore,  is  the  substitution  which 
is  now  permitted,  of  a  trial  by  a  judge,  instead  of  a  trial  by 
jury.     The  second  relates  to  the  proceedings  at  the  trial 
itself. 

Speeches  of  Counsel. 

Formerly,  on  the  trial  of  issues  of  fact,  the  party  on  whom 
lay  the  burden  of  making  out  the  affirmative,  stated  the  case 
to  the  jury,  and  then  adduced  evidence  in  support  of  it. 
The  opposite  party  next  addressed  the  jury;  and  then  called 
his  evidence,  if  he  had  any;  in  which  case  the  counsel  for 
the  party  who  commenced  had  the  right  of  replying  generally 
on  the  whole  case.  The  party  who  began  had  thus  the  first 
word,  and,  if  any  evidence  was  called  by  the  other  side,  he 
had  also  the  last.  Now  it  often  happens,  that  evidence  does 
not  turn  out  as  previously  anticipated  ;  new  facta  come  out, 
or  really  unexceptionable  witnesses  are  damaged  in  cross- 
examination.  The  case  may  be  not  less  good,  the  witnesses 
not  less  entitled  to  credit,  if  an  opportunity  be  afforded  for 
explanation;  but  until  the  practice  in  this  respect  was 
altered,  no  summing  up  of  evidence  was  allowed;  and  as 
the  Commissioners  pointed  out  {Second  Report^  p.  9),  "after 
"  the  case  of  the  party  who  began  was  closed,  the  party  who 
came  second  might,  without  calling  witnesses  who  could 
afford  further  information,  rely  upon  the  adroitness  of  his 
counsel,  and  take,  unchecked  by  the  fear  of  a  reply,  advan- 
tage of  every  discrepancy  between  the  statement  and  the 
proof,  of  every  ground  for  assailing  the  character  and 
veracity  of  the  witnesses,  and  frequently  produced  an  im- 
pression inconsistent  with  the  justice  of  the  case,  and 
"  which  the  observations  of  the  judge  did  not  always  suc- 
"ceed  in  removing."  The  inconvenience  and  injustice  of 
this  system  had  long  been  felt  and  complained  of,  and  be- 
coming, if  possible,  more  grievous,  when  the  parties  to  a 
suit  became  competent  witnesses,  the  practice  was  at  last 
altered  by  the  statute  of  1854,  which  permits  the  party  who 
begins,  in  the  event  of  his  opponent  not  announcing  at  the 
close  of  the  case  of  the  party  who  begins,  his  intention  to 
adduce  evidence,  to  address  the  jury  a  second  time  for  the 
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purpoee  of  summiDg  up  his  evidence.  The  other  party  is  in 
like  manner  allowed  to  open  his  case,  and  to  sum  up  his 
evidence  (if  any);  the  right  of  replying  being  the  same  as 
formerly. 

Adjournment  of  Trial. 

The  third  alteration  in  the  practice  at  Nisi  Priud,  introduced 
by  the  statute  of  1864,  is  the  removal  of  one  great  disadvan- 
tage that  was  previously  attendant  on  a  trial  by  jury;  viz., 
the  necessity  of  proceeding  continuously  with  it  till  a  verdict 
was  given,  although  circumstances  occurred  which  rendered 
an  adjournment  desirable.  A  party  may  be  taken  by  sur- 
prise by  his  opponent's  case,  or  a  witness,  or  a  document  may 
quite  unexpectedly  become  necessary,  and  not  be  forthcoming. 
In  such  a  case  he  was  formerly  obliged  to  submit  to  a  nonsuit, 
or  a  verdict  against  him  as  the  case  might  be,  although  a 
new  trial  would  aflerwards  be  granted  almost  a^  a  matter 
of  course;  and  thus  unnecessary  expense  and  delay  was 
often  incurred,  when  an  adjournment  for  a  few  hours'  time 
would  have  enabled  the  deficient  matter  to  be  supplied. 
This  has  been  remedied,  the  judge  having  now  power  at  the 
trial  of  any  cause  to  order,  when  he  may  deem  it  right  for 
the  purposes  of  justice,  an  adjournment  for  such  time,  and 
subject  to  such  terms  and  conditions  as  to  costs  and  other- 
wise, as  he  may  think  fit. 

Evidence. 

Closely  connected  with  the  subject  of  trial,  is  that  of 
evidence;  and  as  the  enactments  of  the  Common  Law  Pro- 
cedure Act  of  1854,  effect  most  important  alterations  in 
the  rules  relating  to  the  examination  of  witnesses,  and  ex- 
tend, by  the  express  provision  of  the  statute,  to  every  court 
of  civil  judicature  in  England,  they  are  very  fully  dis- 
cussed in  the  notes  appended  to  the  statute  itself. 

Discovert. 

A  similar  method  of  examination  is  pursued  with  refer- 
ence to  the  auxiliary  power  to  compel  discovery,  in  aid  of 
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an  action  or  defence  at  law;  which,  until  1854,  was  onlj  to 
be  had  bj  the  tedious  and  costly  process  of  a  bill  in  chan- 
cery ;  but  since  the  Procedure  Act  of  that  year  has  been 
promptly  and  inexpensively  obtained  at  Judges'  Chambers. 

PS0C£EDINaS  AFTEB  TrIAL. 

The  jury  are  bound,  on  a  question  compounded  of  law  and 
fact,  to  take  the  law  from  the  judge  ;  but  if  unable  to  come 
to  a  satisfactory  conclusion,  they  may  find  the  facts  in  a 
special  verdict^  leaving  the  application  of  the  law  to  be 
made  by  the  court.  Upon  the  judgment  of  the  court  on  a 
special  verdict,  error  could  always  be  brought,  because  the 
error  appeared  upon  the  record. 

Another  course  which  was  sometimes  resorted  to  when 
the  facts  were  agreed  upon,  was  to  allow  a  verdict  to  be 
found  for  the  plaintilOT,  subject  to  a  special  case,  a  mode  of 
proceeding  found  so  convenient  in  practice  that  the  3  &  4 
WilL  4,  c.  42,  s.  25,  enabled  the  parties  to  state  a  special 
case  immediately  afler  issue  joined,  and  the  Procedure  Act 
of  1852,  after  writ  issued.  Until  the  statute  of  1854,  how- 
ever the  judgment  of  the  court  on  a  special  case,  unlike  the 
judgment  on  a  special  verdict,  could  not  be  taken  to  a  Court 
of  Error,  because  no  error  appeared  on  the  record  ;  and  this, 
notwithstanding  it  was  only  in  disputes  of  some  moment,  and 
upon  questions  of  legal  difficulty,  that  a  special  case  was 
ever  resorted  to.  A  special  case  is  now  on  the  same 
footing  as  a  special  verdict,  except  where  the  parties  agree 
to  be  bound  by  the  decision  of  the  court,  and  special  verdicts 
with  their  technical  difficulties  are  happily  becoming  ob- 
solete. 

The  facts  of  the  case  being  ascertained,  the  judge  fre- 
quently directs  a  nonsuit  or  a  verdict ;  and  with  a  view  of 
avoiding  a  new  trial,  reserves  leave  to  the  party  against 
whom  he  has  ruled,  to  move  the  court  to  set  aside  the 
nonsuit  or  the  verdict,  as  the  case  may  be,  and  to  enter  a 
verdict  or  nonsuit  in  his  favour. 

In  the  event  of  the  improper  rejection  or  admission  of 
evidence,  or  of  erroneous  direction  in  point  of  law,  the 
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party  whose  evidence  ie  rejected,  or  who  objects  to  the 
admission  of  the  evidence  received  hj  the  judge,  or  to  hi8 
direction  in  point  of  law,  may  either  tender  a  bill  of  ex- 
ceptions at  the  trial,  or  afterwards  apply  for  a  new  trial. 
The  difierence  between  the  proceeding  by  a  bill  of  excep- 
tions, and  that  by  a  motion  for  a  new  trial,  is,  that,  upon 
a  bill  of  exceptions,  the  appeal  is  at  once  to  the  Court  of 
Error,  the  court  out  of  which  the  record  issued  being  entirely 
passed  over;  while  on  a  motion  for  a  new  trial,  the  applica- 
tion is  to  the  court  of  original  jurisdiction.  But,  as  in  the 
instance  of  a  special  case  already  referred  to,  no  error  appears 
on  the  record,  the  decision  of  the  court  on  a  motion  to  enter  a 
verdict,  or  nonsuit,  or  for  a  new  trial,  was  formerly  final;  and 
thus,  although  the  most  important  and  difficult  questions  of 
law  are  frequently  raised  upon  such  motions,  the  result  was, 
that  if  the  court  erroneously  upheld  the  ruling  of  the  judge 
at  the  trial,  the  losing  party  was  without  redress.  This  has 
also  been  remedied  by  the  statute  of  1854  ;  and  now  when 
leave  has  been  reserved  to  move  to  enter  a  verdict  or  non- 
suit, and  the  rule  to  show  cause  is  refused,  or  if  granted  is 
then  discharged  or  made  absolute,  the  party  decided  against 
may  appeal,  and  in  like  manner  on  a  motion  for  a  new  trial, 
the  unsuccessful  party  may  appeal,  provided  any  one  of  the 
judges  dissent  from  the  rule  being  refused  or,  when  granted, 
being  discharged  or  made  absolute,  as  the  case  may  be,  or, 
provided  the  court  in  its  discretion  think  fit  that  an  appeal 
should  be  allowed. 

Bills  of  Exception  are  in  consequence  now  but  seldom 
resorted  to. 

On  the  verdict,  or  nonsuit,  sooner  or  later  follows  the 

Judgment ; 

but  except  in  providing  that  in  all  actions  for  debts  or 
liquidated  demands,  the  judgment  should  be  final  in  the  first 
instance,  and  not  interlocutory;  and  that  where  the  plaintiff 
recovers  a  sum  of  money,  the  amount  shall  be  awarded  to 
him  without  any  distinctions  as  to  the  sum  recovered  being 
a  debt  or  damages,  the  statute  of  1852  noade  no  alterations 
of  any  importance  in  the  practice  of  the  Courts. 
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'  It  abolished  however  the  rule  to  compote  ;  and  in  ca^es 
where  damages  are  substantially  a  matter  of  calculation, 
authorized  in  lieu  of  a  writ  of  inquiry,  a  reference  to  the 
master  to  assess  them. 

The  statute  however  greatly  improved  the  procedure  for 
the 

Revtval  op  Judgments. 

Formerly,  when  a  writ  of  execution  was  not  issued  within 
a  year  and  a  day  after  judgment,  the  judgment  was  pre- 
sumed to  be  satisfied,  and  it  became  necessary  to  revive  it 
by  writ  of  scire  facias^  which  was  directed  to  the  sheriff  of 
the  county  in  which  the  venue  of  the  action  had  been  laid, 
and  by  him  served  on  the  defendant.  If  the  defendant 
appeared,  proceedings  took  place,  to  determine  whether  or 
not  he  remained  liable  ;  if  he  did  not  appear,  judgment 
might  be  signed.  A  similar  proceeding  was  resorted  to, 
where,  between  judgment  and  execution,  there  had  been  a 
change,  by  death  or  otherwise,  of  the  parties  by  or  against 
whom  execution  was  to  be  issued. 

This  was  a  tedious  form,  in  cases  where  the  fact  to  be 
established  was  of  so  simple  a  character  that  it  might  be 
decided  without  the  expense  and  delay  of  a  regular  action. 
In  scire  facias  too,  the  writ  was  directed  to  the  sherifl;  and 
not  to  the  party  whose  appearance  was  required,  and  was 
tested  and  returnable  in  term ;  so  that  if  a  judgment  creditor 
died  on  the  16th  of  June,  his  representative  was  unable  to 
compel  the  judgment  debtor  to  answer  a  scire  facias  before 
November  following,  although  the  only  fact  to  be  established, 
to  entitle  the  representative  to  execution,  was  the  probate  of 
the  will,  or  letters  of  administration  of  the  effects  of  the 
deceased,  documents  which  prove  themselves  by  mere  pro- 
duction in  any  court.  A  simple  method  of  proceeding  was 
accordingly  provided  ;  and,  by  analogy  to  the  Statute  of 
Limitations,  six  years  was  made  the  period  within  which 
execution  may  issue  upon  a  judgment  without  revival. 
When  revival  is  necessary,  the  party  alleging  himself  to  be 
entitled  to  execution,  may  either  sue  out  a  *^  writ  of  revivor," 
or  apply  for  leave  to  enter  a  suggestion  upon  the  roll,  and  to 
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issue  executioii  thereupon.  If  the  suggestion  is  allowed, 
execution  may  issue  ;  otherwise  the  party  must  proceed  by 
writ  of  revivor,  or  action,  upon  the  judgment. 

K  he  proceeds  by  writ,  it  is  to  be  directed  to  the  party, 
and  he  is  called  up<m  to  show  cause  why  execution  should 
not  be  awarded  against  him  $  it  is  to  be  tested  on  the  day 
of  its  issuing,  may  be  served  in  any  county,  and  may  be 
otherwise  proceeded  upon  as  a  writ  of  summons  in  an  ordi- 
nary action. 

Abatement  of  Actions. 

The  proceedings  by  writ  of  revivor  ore  applicable  to  those 
cases,  in  which,  by  reason  either  of  lapse  of  time,  or  of  a 
change  by  death,  or  otherwise,  of  the  parties  entitled  or 
liable  to  execution,  it  becomes  necessary  to  revive  a  judg- 
ment. 

The  statute  of  1852  also  provided  for  those  cases  in 
which  writs  would  otherwise  abate,  by  the  death,  marriage, 
or  bankruptcy  of  one  of  the  parties  to  the  action.  It  gave 
to  a  surviving  plainti£^  or  to  the  representative  of  a  deceased 
phuntiff,  a  short  and  simple  mode  of  continuing  the  action, 
by  entering  on  the  record  a  suggestion  of  the  death,  leaving 
the  troth  thereof,  if  disputed,  to  be  determined  at  the  trial ; 
and  it  gave  to  all  plaintifis  an  equally  simple  mode  of  having 
the  legal  representative  of  a  deceased  defendant  put  exactly 
in  the  place  of  the  deceased,  in  the  action. 

By  some  omission,  no  means  were  iffivded  to  a  surviving 
defendant,  or  to  the  representative  of  a  sole  defendant  who 
had  died,  of  compelling  tiie  plaintiff  in  an  action,  to  proceed 
therein,  so  as  to  bring  the  proceedings  to  a  close.  This  was 
supplied  by  the  Statute  of  1854,  which  enables  the  person 
against  whom  the  action  may  be  continued,  to  call  upon  the 
plaintiff,  or  the  person  entitled  to  proceed  in  his  room,  to 
go  on  with  the  action ;  otherwise  the  defendant^  or  person 
against  whom  the  action  may  be  continued,  is  entitled  to 
enter  a  suggestion  of  the  defeult,  and  to  have  judgment  for 
the  costs  of  the  action,  and  of  the  suggestion,  against  the 
phdnti^  or  person  entitled  to  proceed  in  his  room,  as  the 
case  may  be. 

K.  c 
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The  statute  of  1852  did  not  attempt  to  deal  with  the 
great  question  of 

Costs; 

which,  it  may  be  recollected  by  the  reader,  have  formed  the 
subject  of  one  unbroken  series  of  enactments  from  the 
Statute  of  Gloucester,  passed  in  the  reign  of  Edward  the 
First,  down  to  the  Common  Law  Prdcedure  Act  of  1860. 
The  statute  of  1852  enabled  the  successful  parties,  in  every 
case  of  execution,  to  levy  the  costs  thereof  over  and  above 
the  sum  for  which  the  ¥^it  is  issued.  The  act  of  1860 
extends  this  principle  to  the  writs  of  mandamus  and  injunc- 
tion, which  were  first  granted  by  the  statute  of  1854. 

The  legislation  relating  to  this  fertile  object  of  contention 
was  so  complex  and  confused  thirty  years  ago,  that  the 
then  Common  Law  Commissioners  recommended  that  this 
branch  of  the  law  should  be  rendered  intelligible,  by  being 
consolidated  and  comprised  within  a  single  act  of  parlia- 
ment. This  not  having  yet  been  accomplished,  the  Com* 
missioners  of  the  present  day  repeat  the  suggestion  of  their 
predecessors.*  But  the  legislature  has  not  seen  fit  to  adopt 
the  more  important  of  their  recommendations,  and  the  sta- 
tute of  1860  has  only  enacted,'  that  when  the  plaintiff  in 
any  action  for  an  alleged  wrong,  recovers  by  verdict  less 
than  five  pounds,  he  shall  not  be  entitled  to  any  costs,  if  the 
judge  before  whom  the  verdict  is  obtained,  shall  certify  that 
the  action  was  not  brought  to  try  a  right,  besides  the  mere 
right  to  recover  damages,  and  that  the  trespass  or  grievance 
in  respect  of  which  the  action  was  brought  was  not  wilful, 
and  that  the  action  was  not  fit  to  be  brought. 


It  may  seem  desirable  before  touching  the  subjects  of 
''  Error"  and  "  Execution,"  to  refer  briefly  to  the  enactments 
of  the  statute  of  1860  with  reference  to 

Ejectment,  f 
The  Common  Law  Procedure  Act,  1852,  abolished  it  may 

•  See  page  279,  ffoff. 

f  The  proceedinge  in  the  old  action  of  ejectment  have  long  furnished 
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be  recollected,  the  ancient  action  of  trespass  and  ejectment^ 
in  which  John  Doe  complained  of  the  doings  of  Richard 
Roe,  and  it  supplied  in  its  place  a  new  and  more  simple 
mode  of  trying  the  title  to  real  estate.  It  provided,  how- 
ever, that  the  efiect  of  a  judgment  in  the  new  action  should 
be  the  same  as  the  eSeet  of  a  judgment  in  the  old.  If  John 
Doe  was  nonsuited,  or  there  was  a  verdict  for  the  defendant, 
the  effect  was  either  that  Doe  did  not  follow  out  his  then 
action,  or  that  the  defendant  had  not  been  guilty  of  the  par- 
ticular trespass  alleged  to  have  been  conunitted  on  Doe.  In 
consequence  Doe  might  immediately  bring  another  action 
of  trespass  and  ejectment,  complaining  apparently  of  another 
assault  and  ejectment,  but,  in  reality,  to  try  the  very  same 
title.  The  courts,  however,  interfered,  and  as  a  matter  of 
course  stayed  the  proceedings  in  the  second  action  until  the 
costs  incurred  in  the  former  had  been  paid.  As  the  efiect 
of  a  judgment,  in  the  new  action  of  ejectment,  is  the  same  as 
that  in  the  former  action,  a  second  action  may  still  be  brought 
in  the  same  way  as  before.  But  the  courts  in  pursuance  of 
a  recommendation  in  the  second  report,  are  expressly  enabled 
by  the  statute  of  1854  to  order  the  plaintiff  to  give  the  de- 
fendant security  for  the  payment  of  his  costs  in  any  such 
second  action,  and  that  all  further  proceedings  in  the  cause 
be  stayed  until  such  security  be  given. 

The  statute  of  1860  also  contains  some  very  important 
provisions  with  reference  to  ejectment  upon  forfeitures,  the 
effect  of  which  will  be  better  considered  in  the  notes  to  its 
different  sections.  It  may  therefore  be  sufficient  to  add  hero 
that  the  jurisdiction  first  conferred  on  the  Superior  Courts* 
of  Common  Law  by  4  Geo.  2,  c.  28,  enabling  them  to  relieve 
agfunst  forfeitures,  has  now  been  extended  to  every  case  of 
ejectment  for  a  forfeiture  brought  for  non  payment  of  rent. 


a  butt  for  the  iroall  wit  of  laymen,  and  of  ill-instructed  lawyers ;  but  to 
those  who  have  studied  the  history  of  our  Common  Law,  and  have 
watched  its  development  step  by  step  with  the  necessities  of  the  great 
people  whose  liberties  it  has  fostered  and  guarded,  the  sweeping  away  of 
ancient  landmarks  and  evidences— not  mere  conuptions  or  abuses — is 
not  a  source  of  unalloyed  gratification. 

c2 
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or  for  breach  of  a  covenant  to  insure.  This  jurisdiction  is 
to  be  exercised  in  all  respects,  as  to  payment  of  rent,  costs, 
and  otherwise,  as  in  the  Court  of  Chancerj,  which  has 
hitherto  had  an  almost  exclusive  right  to  relieve.  The  relief 
may  be  given  in  the  first  instance  bj  a  judge,  but  his  order 
is  liable  to  be  discharged,  varied,  or  set  aside  by  the  court, 
and  the  judgment  of  the  court  itself,  is  in  this  case  subject  to 
appeal,  like  any  other  judgment  within  its  ordinary  juris- 
diction. 

Proceedings  in  Error 

Are  now  regulated  by  the  Procedure  Act  of  1852.  By 
that  statute,  the  Writ  of  Error,  which  issued  out  of  Chancery, 
and  was  practically  the  commencement  of  a  new  suit,  is 
abolished,  and  ''error"  made  a  step  in  the  cause.  It  must 
now  be  brought  within  six  and  not  twenty  years  as  formerly, 
and  is  brought  by  simply  delivering  a  memorandum  of  error 
to  the  master,  and  a  copy  of  his  note  acknowledging  the 
receipt  to  the  defendant  in  error,  a  simple  suggestion  of 
error  being  next  put  upon  the  roll,  which  is  afterwards  oar- 
ried  into  the  Court  of  Error  by  the  master.  The  statute 
enlarges  the  powers  of  the  Court  of  Error,  so  as  to  get  rid  of 
some  defects  which  formerly  affected  their  procedure,  and 
provides  against  the  abatement  of  the  action  by  enabling 
suggestions  to  be  entered  as  in  the  cases  already  referred  to. 


There  remains  but  one  other  branch  of  procedure  dealt 
with  by  the  statute  of  1852,  namely, 

Execution, 

Which  in  ordinary  cases  (that  is  to  say  where  money, 
whether  debt  or  damages,  is  recovered)  is  either  hj  Jieri 
facias,  sequestrari  facias,  capias  ad  satisfaciendum,  ele^ 
git.  There  are  two  other  writs  of  execution,  levari  facias, 
which  is  altogether  obsolete,  and  extent,  a  mode  of  pro- 
ceeding appropriated  to  the  Crown,  and  to  Crown  debtors. 
The  statute  of  1852  abolished  the  ground  writs,  which  ought 
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to  have  been,  but  in  practice  never  were,  issued  into  the 
countj  where  the  venue  was  laid,  before  the  real  execution 
was  resorted  to ;  permitted  writs  to  be  issued  directly  to  the 
sherifis  of  the  counties  Palatine,  and  not,  as  previously,  to 
the  Chancellor,  to  be  by  him  sent  to  the  sheriffs ;  limited 
the  duration  of  all  writs  to  one  year ;  and  allowed  the  ex- 
penses of  the  execution  to  be  levied  under  the  writ  itself. 

Und^r  a  writ  oi fieri  facta^  the  goods  and  chattels,  money 
and  securities  of  the  execution  debtor  may  be  taken ;  but 
only  specific  coin  or  bank  notes,  and  debts  secured  by 
cheques,  bills,  promissory  notes,  bonds,  specialties,  and  the 
like.  Stock  in  the  funds,  or  shares  in  companies  cannot  be 
reached  by  this  writ ;  but  by  the  1  8c  2  Vict.  c.  1 10,  s.  12, 
this  kind  of  property  can  be  charged  by  order  of  a  judge  ; 
and  the  judgment  creditor  may,  at  the  end  of  six  months, 
hy  bill  in  equity  I  proceed  to  realise  his  debt. 

The  Procedure  Act  of  1854  has  extended  the  remedies  of 
the  creditor  against  the  property  of  his  debtor,  by  enabling 
the  former,  afler  judgment,  to  attach  debts  and  monies  of  his 
debtor  in  the  hands  of  a  third  person,  and  in  this  way  to  ob- 
tain satisfaction  of  his  j  udgment.  It  also  enables  the  judgment 
creditor  to  have  the  supposed  debtor,  who  is  called  the  gar- 
nishee, orally  examined  as  to  whether  any,  and  what  debts  are 
owing  to  the  judgment  creditor,  and  to  obtain  the  production 
of  books  and  documents ;  affording  the  garnishee  at  the  same 
time  an  opportunity  of  disputing  his  liability,  and  in  such 
case  throwing  the  onus  of  proof  on  the  judgment  creditor. 

In  their  Third  Report  (p.  7),  the  Commissioners  suggested 
several  amendments  with  reference  to  this  process  of  execu- 
tion. They  proposed  that  a  judge,  when  applied  to  for  an 
order  of  attachment,  **  should  have  a  discretion  to  refuse  to 
*'  interfere  in  cases  where  the  costs  of  the  proceedings 
**  would,  in  his  opinion,  bear  so  large  a  proportion  to  the 
^<  amount  to  be  recovered  as  to  make  the  remedy  practically 
"  worthless  or  vexatious";  and  this  suggestion  has  been 
adopted. 

It  occasionally  happens,  again,  that  the  garnishee  ap- 
pears, admits  the  debt,  is  willing  to  pay  it,  but  has  a  bona 
fide  doubt  whether  the  execution  debtor  is  really  entitled 
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"  to  it,  and  whether  some  other  person  is  not.  Now  it  is 
"  obvious  that  garnishees  ought  not  to  be  compelled  to  pay 
*'  without  being  protected  against  that  other  person,  and 
**  that  the  latter  ought  not  to  have  his  rights  decided  on 
**  without  having  an  opportunity  of  being  heard  on  them.** 
To  prevent  these  inconveniences  the  remedy  suggested  was 
to  enable  the  garnishee,  on  being  served  with  the  order,  to 
take  out  a  summons,  in  the  nature  of  an  interpleader,  calling 
on  any  person  to  whom  he  suggests  the  debt  is  really  due, 
to  appear ;  on  which  proceedings  might  then  take  place  as 
in  interpleader,  and  the  creditor,  or  the  person  called  on, 
be  barred  according  to  the  result  This  suggestion  has  been 
adopted,  in  spirit  though  not  in  terms,  by  enabling  the 
judge  to  direct  the  appearance  of  third  persons,  and  there* 
upon  to  make  such  orders  as  shall  be  just  and  reasonable. 


In  the  action  of  detinue,  the  plaintiff  in  form  recovers  the 
specific  chattels  sued  for,  or  their  value ;  but  until  the  law 
was  altered  by  the  statute  of  1854,  the  defendant  had  it  in 
his  power  to  keep  the  chattels  upon  paying  the  value  as 
assessed  by  the  jury.  A  special  writ  of  execution  has  been 
framed  to  give  effect  to  the  right  of  the  plaintiff  to  have  the 
specific  chattel  restored  to  him. 

Of  a  somewhat  similar  nature  is  the  writ  of  execution, 
which  by  the  Mercantile  Law  Amendment  Act,  1856,  may 
be  awarded  in  actions  for  breach  of  an  agreement  to  deliver 
specific  goods  to  a  purchaser, — the  nearest  approach  perhaps 
which  the  Common  Law  Courts  have  yet  been  allowed  to 
make  towards  enforcing  that  specific  performance  of  con- 
tracts, which  constitutes  so  large  a  branch  of  the  jurisdiction 
of  the  Courts  of  Equity. 

The  statute  of  1854,  it  is  true,  enables  the  plaintiff  to 
clum,  in  certain  cases,  a  writ  of  mandamus,  the  professed 
object  of  which  was  to  give  him  the  means  of  obtaining  a 
specific  performance  by  the  defendant.  But  the  straitened 
terms  in  which  the  power  has  been  conferred  by  the  legis- 
lature, and  the  very  difiident  and  modest  interpretation  put 
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upon  it  hj  the  courta  have  so  limited  its  application,  that  the 
Ck>art  of  Chanceiy  practically  retains  its  jealously  guarded 
monopoly  of  jurisdiction. 

Finally,  it  may  he  observed  that  obedience  to  writs  of  In- 
junction and  Mandamus*  may  in  certain  cases  be  enforced 
by  the  issue  of  writs  of  Sequestration,  a  process  of  execu- 
tion the  use  of  which  has  hitherto  been  confined  to  the 
Courts  of  Equity. 

Interpleader. 

Arising  as  it  ordinarily  does  out  of  disputed  claims  to 
goods  seized  in  execution,  would  here  seem  to  claim  atten- 
tion; but  that  its  importance  and  intricacy  require  such  de- 
tailed treatment,  as  can  only  be  given  to  it  in  its  appropriate 
place  hereafter,  where  the  statutes  and  cases  are  succinctly 
collected. 


This  brief  review  of  the  enactments  of  the  important 
statutes,  by  which  the  practice  of  the  Superior  Courts  of 
Law  is  now  chiefly  regulated,  has  been  attempted  with  the 
view  of  dbplaying  to  the  reader  the  field  over  which  the 
changes  of  the  last  eight  years  extend.  To  the  details  of 
the  several  statutes,  and  their  practical  application,  the  re- 
mainder of  this  book  is  devoted. 

The  legislature  has  not  seen  fit  to  adopt  the  most  important 
and  most  valuable  of  the  suggestions  contained  in  the  second 
and  third  reports  of  the  Common  Law  Commissioners,  who 
have  now  brought  their  labours  to  a  close.  Most  of  the 
changes  that  have  been  effected  at  their  instance  were 
indeed  recommended  by  their  predecessors  in  the  commission 
of  1831 ;  but  they  have  the  merit  of  carrying  them  into 
effect. 

When  the  fusion  of  Law  and  Equity  has  been  completed 
to  the  extent  so  powerfully  recommended  by  the  very  learned 
Commissioners,  there  would  seem  but  little  defect  left  in  our 
Common  Law  Procedure  to  serve  as  an  opportunity  for  those 

*  But  lee  page  27S,  fut. 
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self-constituted  amenders,  who  so  noisily  busy  themselves 
about  altering  the  Common  Law,  the  principles  of  which  many 
of  them  might,  with  certainly  less  risk  to  the  community,  if 
not  with  more  profit  to  themselves,  be  employed  in  learning. 

This  Introduction  cannot  be  better  brought  to  an  end  than 
by  again  quoting  from  the  Common  Law  Commissioners 
(3rd)  Report. 

''  In  closing  their  commission  it  cannot  but  be  gratifying 
"  to  the  commissioners  to  be  able  to  report  that  the  altera- 
"  tions  that  have  been  effected  have  rendered  the  procedure 
**  in  actions  simple,  economical  and  speedy,  and  have  had  the 
"  effect  of  limiting  the  costs  to  the  expenses  of  the  necessary 
''  and  essential  steps  in  a  cause." 

'^  The  technicalities  which  brought  so  much  discredit  on 
**  our  jurisprudence  have  now  disappeared,  and  the  courts, 
"  owing  to  the  improved  system  of  pleading  and  procedure, 
^'  and  the  large  additional  power  of  amendment,  are  occupied 

in  adjudicating  upon  the  substantial  merits  of  the  cases  in 

litigation,  while  from  the  operation  of  the  same  causes,  it 
**  very  rarely  occurs  in  trials  at  nisi  prius  that  the  real  ques- 
"  tion  in  controversy  is  not  decided  by  the  jury.** 


THE 

COMMON  LAW  PROCEDUEE  ACT, 

15  &  16  Vict,  a  76. 


An  Act  to  amend  the  Process,  Practice  and  Mode 
of  Pleading  in  the  Superior  Courts  of  Common 
jban>  at  Westminster,  and  in  the  Superior  Courts 
of  the  Counties  Palatine  of  Lancaster  and  Dur- 
ham. [30th  June,  1852.] 

Whereas  the  process,  practice  and  mode  of  pleading 
in  the  Superior  Courts  of  Common  Law  at  West- 
minster may  be  rendered  more  simple  and  speedy :  be 
it  enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  spiritual 
and  temporal  and  Commons  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  as 
follows  :— 

1.  The  provisions  of  this  act  shall  come  into  opera-  Commence- 
tion  on  the  twenty-fourth  day  of  October,  in  the  year  ">«»*<>'•«*• 
of  our  Lord  one  thousand  eight  hundred  and  fif^y-two. 

Writs  op  Summons. 

And  with  respect  to  the  writs  for  the  commence-     wrUi/or 
ment  of  personal  actions  in  the  said  courts  against    ^^^'SUS^' 
defendants,  whether  in  or  out  of  the  jurisdiction  of     Aetitmt. 
the  courts,  be  it  enacted  as  follows  : 

2,  All  personal  actions  brought  in  her  Majesty's  Phonal 
Superior  Courts  of  Common  Law,  where  the  defendant  defendant  n" 
is  residing  or  supposed  to  reside  within  the  jurisdic-  jJJ^di^tton 
tion  of  the  said  courts,  shall  be  commenced  by  writ  of  to  be  com-  * 
summons  in  the  form  contained  in  the  Schedule  (A)  "St  o?mubi- 
to  this  act  annexed,  marked  No.  1,  and  in  every  such  mom  in 
writ  and  copy  thereof  the  place  acnd  county  of  the  oTsehed'uie 
residence  or  supposed  residence  of  the  party  defendant,  (A). 

or  wherein  the  defendant  shall  be  or  shall  be  supposed 
to  be,  shall  be  mentioned;  and  such  writ  shall  be 
issued  by  any  one  of  the  officers  of  the  said  eourta 
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fendant. 
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AddiH«Hand 
charocUrnf 


respectivelj  hj  whom  like  process  hath  been  hereto- 
fore issued  from  such  court,  or  by  such  other  officer 
as  the  court  shall  direct. 

The  use  of  the  term  pertonal  action  had  the  effect  of  excluding 
from  the  operation  of  this  and  other  sections,  actions  of  right  if 
thwevy  dower  and  quare  imtpedit,  which  are  real  actions,  and  had, 
until  recently,  to  be  commenced  by  original  writ  issued  out  of 
Chancery,  and  to  be  carried  on  in  the  Court  of  Common  Pleas. 
Now  by  *'The  Common  Law  Procedure  Act,  1860,"  ss.  26  and 
27  (which  see  post),  no  writ  of  right  of  dower  or  writ  of  dower, 
and  no  quare  impeditt  is  henceforth  to  be  issued ;  but  such  rights 
as  were  hitherto  enforceable  thereunder  are  now  to  be  proceeded 
for  by  a  specially  indorsed  writ  of  summons,  issued  out  of  the 
Court  of  Common  Pleas,  and  subject  to  the  general  provisions 
of  this  act  and  of  the  C.  L.  P.  A.  1854. 

As  to  replevin,  see  s.  41 ;  and  C.  L.  P.  A.  1860,  ss.  22,  n.,  ef 
$eq.,  pott. 

The  statute  prescribes  the  making  of  certain  indorsements  on 
the  writ    These  are  noticed  under  ss.  6,  8  and  25,  post. 

The  writ  of  summons  must  be  in  the  above  /orm,  though  the 
omission  to  insert  in,  or  indorse  on  it,  any  of  the  matters  required 
to  be  so  inserted  or  indorsed,  will  not  make  the  writ  void,  but 
only  subject  the  plaintiff  to  have  it  set  aside  as  irregular,  or 
amended  at  his  cost  (s.  20).  Under  the  former  practice  a  writ 
commanding  the  defendant  to  enter  an  appearance  *'  in  our  Court 
of  at  Westminster"  was  set  aside,  although  it  was  tested 

in  the  name  of  the  Chief  Baron  (Stqthenson  y.  Tkome,  2  D.  &  L. 
230). 

It  issues  in  the  name  of  the  sovereign,  whose  style  and  title 
ought  to  be  strictly  followed  (Hall  v.  Redington,  5  M.  &  W.  605), 
and  is  directed  to  the  defendant,  whose  Christian  and  surname 
ought  to  be  correctly  stated,  though  he  may  be  addressed  bv  the 
name  which  he  bears  by  reputation  (  Williams  v.  Brpant,  5  if .  8r 
W.  447).  The  8  &  4  Will.  4,  enables  parties  sued  on  bills,  notes 
and  written  instruments  to  be  described  in  the  writ  and  subse- 
quent proceedings  by  the  initials  or  contractions' used  by  them  in 
such  instruments.  A  peer  or  titled  person  ought  to  be  described 
by  his  proper  title  ( Wells  v.  Lord  SUiffield,  5  D.  &  L.  177).  Mfs- 
nomers  may  be  rectified  by  an  amendment  under  a  judge's  order, 
at  the  cost  of  the  plaintiff  {Rust  v.  Kennedy ,  7  Dowl.  199). 

A  corporation  should  be  sued  by  its  corporate  name. 

The  place  and  county  of  the  "residence  or  supposed  resi- 
dence" of  the  defendant  must  be  stated.  Formerly  a  correct 
statement  of  the  residence  was  of  consequence ;  for  a  writ  could 
only  be  served  in  the  countv  named  in  it,  or  within  200  yards  of 
its  boundary.  This  gave  rise  to  numerous  applications  to  set 
aside  the  service  of  writs,  the  only  effect  of  which  was  to  create 
delay  and  expense.  The  writ  may  now  be  served  in  anv  county 
(s.  14);  but  the  omission  of  the  statement  of  the  "place  and 
countv"  is  an  irreffularity  {Roes  v.  Oandell,  7  C.  B.  766) ;  amend- 
able, however,  under  s.  20. 

The  name  of  the  plaintiff  is  also  to  be  stated ;  but  a  writ  cannot 
be  set  aside  for  a  mere  misnomer  of  the  plaintiff  ( Walker  v. 
Parkins,  2  D.  &  L.  298). 

The  addition  of  neither  ptrty  is  required,  nor  is  it  necessary  to 
state  whether  the  parties  iite  or  are  sued  in  a  representative  oa- 


ifBiTB  or  suiacoirs,  t 

favatjt  as  ezeeator,  adminUCrator  or  BMignee.   It  ia  better  not  to 

do  so  ( »  adminuirator,  t. »  1  Dowl.  97,  n.)     It  may  be 

desirable  sometimes,  however,  to  show  to  the  defendant,  by  the 
writ,  either  that  the  plaintiff  sues  or  that  he  is  himself  sued  em 
mUrg  droit ;  for  instance,  to  prevent  an  executor  paying  another 
creditor  {Bmu  ▼.  Morgan,  6  B.  &  Ad.  1085). 

The  writ  is  issued  by  the  court,  but  it  is  prepsred  by  the  plain- 
tiff or  his  attorney,  who  also  prepares  a  prmeipe  for  it 

The  indorsements  being  made  on  the  writ  according  to  the  ss.  6, 
8  and  25,  it  must  be  sealed  at  the  office  of  the  court  from  which 
it  is  issued,  and  the  precipe  left  there.  Concurrent  writs  may  be 
issued  (s.  9). 

Any  alteration  in  the  writ  without  being  resealed  before  ser-  AiteraUan 
rice  would  render  it  void  (Siggert  v.  Satuam,  2  Dowl.  746).  <»  wriCf. 

Where  a  writ  was  issued  by  mistake  against  a  defendant  in  a 
wrong  name,  it  was  held  that  it  might,  before  service,  be  corrected 
and  resealed  without  altering  the  tuie  {Oibum  v.  Fariep,  7  £.  & 
B.  49). 

The  court  has  no  power  to  alter  the  date  of  a  writ  of  summons 
wrongly  dated  by  mistake,  even  to  prevent  the  operation  of  the 
Statute  of  Limitations,  unless  it  be  to  make  the  writ  accord  with 
the  praeipe ;  and  appearance  to  a  writ  so  altered  under  the  order 
of  a  judge  at  chambers  has  been  held  no  waiver,  upon  the  ground 
that  the  writ  so  amended  was  void,  and  not  merely  irregular 
(Oarke  v.  Smith,  2  H.  &  N.  753 ;  Kirk  v.  Dolby,  6  M.  &  W.  636). 

The  memorandum  requires  the  writ  to  be  served  within  six  jr«mor«»- 
calendar  months.  If  not  so  served,  it  must  be  renewed  in  the  dmm. 
mode  pointed  out  bv  s.  11.  A  defendant  may  appear  to  a  writ 
after  the  six  months  nave  expired  {Riehardtou  v.  Daley,  7  DowL 
35),  and  accept  service  after  that  period  {Coatee  v.  Samdy,  9  Dowl. 
381) ;  or  apply  to  set  it  aside  {Hemp  v.  Warren,  2  Dowl.  N.  S. 
758).  If  the  writ  did  not  contain  the  memorandum  formerly  re- 
quired, it  could  be  set  aside  as  irregular  {Doff  v.  Holly,  2  Dowl. 
N.  S.  974).    It  may  now  be  amended  under  s.  20. 

3.  It  shall  not  be  necessary  to  mention  any  form  or  No  fom  w 
canse  of  action  in  any  writ  of  summons,  or  in  anj  ^rn^'^b. 
notice  of  writ  of  summons,  issued  under  the  authority  F^^^"^ 
of  this  act. 

4.  Eyery  writ  of  summons  shall  contain  the  names  writ  to  lUte 
of  all  the  defendants,  and  shall  not  contain  the  name  S^^ut^ 
or  names  of  any  defendant  or  defendants  in  more  ^^  for  only 

^         .V  one  action. 

actions  than  one. 

If  persons  are  joined  as  defendants  who  are  not  liable  as  such, 
the  misjoinder  mav  be  rectified,  under  s.  37,  at  any  time  before, 
and  even  at  the  trial ;  but  it  is  different  if  too  few  defendants  are 
sued,  for  s.  38  only  enables  the  plaintiff  to  amend  the  writ  and 
subsequent  proceedinffs  sfter  a  plea  in  abatement  for  non-joinder; 
and  the  courts  have  decided  that  they  cannot  amend  a  writ  by 
adding  the  name  of  a  defendant  {Goodchild  v.  Leadkam,  1  Exch. 
707) ;  but  under  s.  20,  it  may  be  amended  by  the  plaintiff,  with* 
out  any  order  of  the  court,  if  the  defendanu  who  have  been  sued 
give  notice  of  objection  or  ^lead  in  abatement  (ss.  35,  36). 

The  latter  portion  of  this  section  does  not  apply  to  writs  of 

b2 
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Writ  to  be 
dated  of  day 
of  issuing, 
and  tested 
in  name  of 
chief  or 


suimnons  issued  under  "The  Summary  Procedure  on  BUh  of" 
Exchange  Act,  1855." 

5.  Every  writ  of  summons  shall  bear  date  on  the 
day  on  which  the  same  shall  be  issued,  and  shall  be 
tested  in  the  name  of  the  Lord  Chief  Justice  or  Lord 
Chief  Baron  of  the  court  from  which  the  same  shall 
seniorjudge.  issoe,  or  in  case  of  a  racancy  of  such  office,  then  in 
the  name  of  a  senior  puisne  judge  of  the  said  court. 

If  dated  on  a  different  day  from  that  on  which  it  was  issued, 
the  writ  may  he  set  aside  as  irregular ;  but  it  may  be  amended 
in  this  respect  so  as  to  correspond  in  date  with  die  prttcipe 
{Kirk  V.  Dolbtf,  6  M.  &  W.  636).  If  it  bears  no  date  at  all,  it 
is,  if  not  a  nuility,  at  least  irregular  (Bali  v.  Hamlet^  3  Dowl.  188; 
WelU  ▼.  Dawson,  2  Dowl.  N.  S.  468).  But  if  dated  on  a  Sunday 
it  is  a  nullity  {Haruon  y.  Shackletotiy  4  Dowl.  48).  The  date  may 
be  stated  in  words  at  length,  or  in  figures  {Eyre  ▼.  Walsh,  6  Taunt. 
383). 

Hill,  J.,  at  chambers,  refused  to  set  aside  a  writ  whereon  the 
christian  name  of  the  Chief  Justice  was  mis-stated  {Folkard  v. 
FitzstubbSf  I  F.  &  F.  376). 


Writ  to  be 
indoned 
with  name 
and  abode  of 
attorney,  or 
a  memo- 
randum that 
writ  haa  been 
tued  by 
plaintiff  In 
person. 


Address  of 
attomep. 


Address  qf 
plaitUiHT. 


6.  Every  writ  of  summons  shall  be  indorsed  with 
the  name  and  place  of  abode  of  the  attorney  actually 
suing  out  the  same,  and  in  case  such  attorney  shall 
not  be  an  attorney  of  the  court  in  which  the  same  is 
sued  out,  then  also  with  the  name  and  place  of  abode 
of  the  attorney  of  such  court  in  whose  name  such 
writ  shall  be  taken  out ;  and  when  the  attorney 
actually  suing  out  any  writ  shall  sue  out  the  same  as 
agent  for  an  attorney  in  the  country,  the  name  and 
place  of  abode  of  such  attorney  in  the  country  sliall 
also  be  indorsed  upon  the  said  writ ;  and  in  case  no 
attorney  shall  be  employed  to  issue  the  writ,  then  it 
shall  be  indorsed  with  a  memorandum  expressing  that 
the  same  has  been  sued  out  by  the  plaintiff  in  person, 
mentioning  the  city,  town  or  parish,  and  also  the  name 
of  the  hamlet,  street  and  number  of  the  house  of  such 
plaintiff's  residence,  if  any  such  there  be. 

A  defendant  is  entitled  to  full  information  as  to  the  person  to 
whom  he  may  address  himself  for  a  settlement  of  the  action 
against  him.  The  information,  when  the  writ  is  issued  out  by  an 
attorney,  is  not  required  to  be  so  particular  as  when  it  is  sued  out 
by  a  plaintiff  in  person,  as  an  attorney  may  be  more  easily  found 
out.  '*  Gray's- Inn,  London,"  has  been  held  sufficient  desi^a- 
tion  of  an  attorney;  " Southampton-buildings,"  insufficient. 
Where  the  writ  is  sued  out  by  a  firm  of  attorneys,  the  name  of 
tfae^frm  ought  to  be  indorsed  (EtigUheart  v.  Eyre,  2  DowL  146 ; 
HartUy  ▼.  Rodenhurtt,  4  Dowl.  748). 

Where  the  writ  is  sued  out  by  the  plaintiff  in  person,  the  di- 
rections of  the  above  section  ought  to  be  most  strictly  followed. 
**  No.  1,  Clifford's- Inn-passage,  rleet-street,  in  the  city  of  Lon- 


WBITS  OF  SUtflfOlffi.  5 

dtn,'*  hm  been  held  a  sufficieiit  addreis  (Ardtn  v.  /aiwf,  4  Dowl. 
120),  the  words  cUyt  town,  parith,  being  uted  di^|unctlvelv;  but 
**  W.  L.,  32,  Oreat  J.  Street,  Bedford-row,  agent  for  the  plaintiff 
in  person,  who  resides  at  Barmouth,"  has  been  considered  an  in- 
aufficieDt  atatcment  (Z/oyi  t.  /o«e#,  1  M.  &  W.  649).  The 
amending  of  this  atateneiit  is  within  s.  20. 

Jn  a  case  where  an  attorney  aued  in  person,  it  was  held  that  he 
was  properly  described  under  this  section  as  of  the  place  where 
he  oairied  on  his  business  {AbUU  v.  Basbam,  5  £.  &  B.  1019). 
See  ako  decisions  on  meaning  of  words  "residence,"  "place 
of  abode  "  and  *'  dwelling,"  collected  in  Attenborough  v.  Thomptcn, 
2  H.  &  N.  559  ;  and  in  Ktrr  y.  Hayne*,  L.  J.  29,  Q.  B.  70. 

See,  as  to  place  of  dwelling  of  a  corporation,  Corbett  ▼.  Ge- 
nerai  Sieam  NmigtUum  Company,  4  H.  &  N.  452. 

7.  Every  attomej  whose  name  shall  be  indorsed  on  Attorney  oa 
anj  writ  issued  by  authority  of  this  act  shall,  on  de-  ^^*  ^ 
mand  in  writing,  made  by  or  on  behalf  of  any  de-  whetherwrit 
fendaut,  declare  forthwith  whether  such  writ  has  been  auSSri^,  ^^ 
issued  by  him  or  with  his  authority  or  privity  ;  and  and  to  del 
if  he  shall  answer  in  the  affirmative,  then  he  shall  »^ab!S*of 
also,  in  case  the  court  or  a  judge  shall  so  order  and  w»  client,  if 
direct,  declare  in  writing,  within  a  time  to  be  allowed 
by  such  court  or,  judge,  the  profession,  occupation  or 
quality,  and  place  of  abode  of  the  plaintiff,  on  pain  of 
being  guilty  of  a  contempt  of  the  court  from  which 
such  writ  shall  appear  to  have  been  issued;  and  if  ifwrftiuued 
such  attorney  shall  declare  that   the   writ  was   not  aJ{horitTof 
issued  by  him,  or  with  his  authority  or  privity,  all  attorney 
proceediogB  upon  the  same  shall  be  stayed,  and  no  to^SHuyed. 
further  proceedings  shall  be  taken  thereupon  without 
leave  of  the  court  or  a  judge  (a). 

This  demand  ought  to  be  made  in  an  early  stage  of  the  pro- 
ceedings. 

If  the  plaintiff's  attorney  answer  in  the  affirmative,  and  the 
defendant  desire  to  know  the  plaintiff's  abode,  profession,  &c., 
he  should  take  out  a  summons  at  judge's  chambers  for  such  par- 
ticulsrs. 

The  information  ought  to  be  sufficient,  and  not  illusory. 
"  Peel's  Coffee  House,  Fleet  Street,"  has  been  held  not  a  suffi- 
cient statement  of  a  plaintiff's  residence  {Hodgson  v.  Gamble,  3 
Dowl.  174).  If  the  information  is  insufficient,  and  its  suf- 
ficiency must  depend  on  the  circumstances  of  each  case,  a  aum- 
nons  idiould  be  taken  out  for  better  particulars.  It  will  be  for 
llie  court  or  a  judge  to  decide  whether  the  particulars  furnished 
are  sufficient,  or  whether  the  defendant  should  apply  for  an 
attachment  for  contempt  {Smith  v*  Bomd,  11  M.  &  W.  326). 
Where  an  attorney  refused  to  comply  with  a  judge's  order,  the 
court  allowed  the  defendant  to  nom  ffrot,  the  plaintiff  in  the  action, 
and  ordered  (he  attorney  to  pay  the  costs  (Gynn  v.  Kirby,  1  Str. 


(•^  Anattomey  suiag  fioraoorpomtion  must  be  retained  under  its  common 
leSl  {Arnold  ▼.  J'oole,  S  Dowl.  N.  8.  574);  otherwise  tie  cannot  recover  his 

i>iiiorooifis. 


THIS  COMMON  LAW  PROCBDtTRB  ACT. 


Indoncnmt 
of  debt  and 
co«U  on  writ 
and  copy  of 
writ  for  a 
debt,  with 
notice  that 
proceedings 
willbesUyed 
on  payment 
within  four 
dayf. 


Tndanement 
qfdeU, 


Staffing  pro- 
ceedimgt. 


402).  Where  an  order  omitted  to  specify  tbe  time  within  ivhiefa 
the  declaration  was  to  be  made ;  but  provided  for  a  atay  of  pro- 
ceedinga  after  the  lapse  of  a  certain  number  of  days  from  the 
making  of  the  order  until  the  declaration  should  be  made,  it  was 
held  a  bad  order  tmder  this  seetion ;  but  it  was  suggested  that  if 
it  had  been  made  a  rule  of  court  it  might  have  been  proceeded 
upon  under  the  general  jurisdiction  of  the  court  {Ma^pat  ▼.  Mudd, 
S  H.  &  N.  246 ;  itd  qmare). 

If  the  attorney  declares  the  writ  not  to  have  been  issued  by 
him,  or  with  his  authority  or  privity,  all  proceedings  upon  the 
same  may  be  stayed.  The  defendant,  upon  making  an  affidavit 
of  the  (acts,  can  obtain  an  order  to  stay  proceedings. 

8.  Upon  the  writ  and  copy  of  any  writ  served  for 
the  payment  of  any  debt  the  amount  of  the  debt  shall 
be  stated,  and  the  amount  of  what  the  plaintiff's  at- 
torney claims  for  the  costs  of  such  writ,  copy  and 
service,  and  attendance  to  receive  debt  and  costs,  and 
it  shall  be  further  stated  that  upon  payment  thereof 
within  four  days  to  the  plaintiff  or  his  attorney,  further 
proceedings  will  be  stayed ;  which  indorsement  shall 
be  written  or  printed  in  the  following  form  or  to  the 
like  effect : — 

"  The  plaintiff  claims  £       for  debt,  and  £ 
for  costs,  and  if  the  amount  thereof  be  paid  to 
the  plaintiff  or  to  his  attorney  within  four  days 
from  the  service  hereof  further  proceedings  will 
be  stayed." 

But  the  defendant  shall  be  at  liberty,  notwithstanding 
such  payment,  to  have  the  costs  taxed,  and  if  more 
than  one-sixth  shall  be  disallowed,  the  plaintiff's  at- 
torney shall  pay  the  costs  of  taxation. 

The  object  in  requiring  this  indorsement  is,  that  the  defendant 
may  stay  the  proceedings  by  paying  the  amount  claimed  within 
four  days.  It  does  not  limit  the  plaintiff  except  for  tliat  purpose 
(Jacquot  V.  Bourra,  5  M.  &  W.  156). 

Payment,  af^er  the  four  days,  to  the  attorney's  clerk  who  kept 
the  money,  has  been  held  to  entitle  the  defendant  to  a  stay  of 
proceedings  {Hodding  v.  Starel^ld,  7  M.  &  G.  957). 

The  indorsement  is  to  be  made  on  the  writ  and  copy  for  the 
payment  of  a  debt  properly  so  called  ;  consequently  an  indorse- 
ment is  not  necessary  when  the  plaintiff  claims  datnaget,  or 
damages  and  debt  {Perry  v.  Patehett,  2  Dowl.  667).  Nor  is  an 
indorsement  required  on  the  writ  in  an  action  on  a  bail  bond  or 
replevin  bond  {RowUmd  v.  Dakejfne,  2  Dowl.  832 ;  Swutrt  v. 
Lovettf  8  DowL  34) ;  nor  in  a  qui  tam  action  (Hobbt  v.  Young,  2 
D.  &  L.  474). 

The  debt  should  not  be  overstated.  If  it  is,  the  defendant 
may  stay  proceedings  on  payment  of  the  sum  really  due,  and  the 
costs  of  the  writ  only  {ElUston  v.  Robine<m,  2  DowL  241).  To  do 
BO  he  must  take  out  a  summons  to  stay. 

If  the  plaintiff  refuse  the  amount  offered,  such  refusal  will  be 
indorsed  by  the  judge  on  the  summons,  and  if  after  this  he  re- 
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«OTcr  no  more,  he  will  have  to  pay  the  defendant's  costs  (  Watwm 

▼.  CoUmam,  7  M.  &  G.  424) ;   out  the  defendant  must  pay  the  Pupnent 

amount  offered  into  court  {Clerk  v.  Dmm,  3  Dowl.  513).    The  if»*o  court. 

acceptor  of  a  bill  of  exchange,  or  the  maker  of  a  promissory  note, 

may  stay  proceedings  on  payment  of  debt  and  costs  in  that  action 

only  (R.  G.,  H.  T.,  1853,  r.  24,  poit). 

The  defendant  may  have  the  costs  taxed,  though  he  pay  less 
than  the  sum  indorsed  (Hunter  v.  RutteU,  6  M.  &  G.  601 ;  but 
see  Young  v.  Crompton,  2  D.  &  L.  557). 

The  want  of  this  indorsement  is  an  irregularity  (Truthve  v.  Omiuionqf 
WkUeekureh,  8  Dowl.  837),  which  may,  however,  be  amended,  at  *ndor»emetU. 
the  plaintiff's  cost  (s.  20)1 

As  to  special  indorsements,  see  pott,  s.  25. 

If  a  plsintiff  in  an  action  for  a  debt  under  20^  claims  to  be 
entitled  to  his  costs,  he  should  further  indorse  upon  his  writ  a 
notice  to  that  effect  under  R.  G.,  £.  T.  1857,  pott 

If  the  plaintiff  intends  to  apply  for  a  mandamus  under  the  68th, 
or  for  an  ii^unetion  under  the  79th  and  80th  sections  of  "  The 
Common  Law  Procedure  Act,  1854,"  or  if  he  intends  to  declare 
in  dower,  or  tor  freebeneh,  or  in  quare  impedU  under  the  C.  L.  P.  A. 
1 860,  s.  26,  he  must  indorse  his  writ  according  to  the  provisions 
of  those  enactments,  which  see  pott. 

9.  The  plaintiff  in  any  Buch  action  may,  at  any  concumnt 
time  during  six  months*  from  the  issuing  of  the  JUlSi"*^^ 
original  writ  of  summons,  issue  one  or  more  con- 
current writ  or  writs,  each  concurrent  writ  to  bear 
teste  of  the  same  day  as  the  original  writ,  and  to  be 
marked  with  a  seal  bearing  the  word  '*  concurrent," 
and  the  date  of  issuing  the  concurrent  writ ;  and  such 
seal  shaU  be  provided  and  kept  for  that  purpose  at  the 
offices  of  the  masters  of  the  said  courts,  and  shall  be 
impressed  upon  the  writ  by  the  proper  officer  of  the 
court  out  of  which  the  original  writ  issued :  provided 
always,  that  such  concurrent  writ  or  writs  shall  only 
be  in  force  for  the  period  during  which  the  original 
writ  in  such  action  shall  be  in  force. 

A  concurrent  writ  must  be  issued  within  six  months  from  the 
JSrtt  issuing  of  the  original  writ.  A  concurrent  writ  cannot  be 
issued  upon  a  renewed  writ,  after  the  expiration  of  six  months 
from  the  issue  of  the  original  writ  (Colet  v.  Sherrard,  11  Exch. 
482). 

The  writs  must  correspond  with  each  other,  and  the  defendant 
will  only  be  liable  for  the  costs  of  the  writ  with  which  he  is  served 
(Jnsut  V.  Coppard,  3  M.  &  W.  57). 

The  concurrent  writ  will  at  first  be  only  in  force  until  the  ex- 
piration of  the  six  months  of  the  currency  of  the  original  writ ; 
out  as  the  original  writ  may,  by  renewal,  be  continued  in  force 
from  six  mont&  to  six  months,  it  would  seem  that  if  it  be  re- 
newed, the  concurrent  writ  will  also  continue  in  force  by  virtue 
of  that  renewal  (see  s.  11). 


*  In  aU  aett  of  parlUment  the  word  "  month"  Is  to  be  taken  to  mean 
ctkndar  month,  onleii  woide  be  added  ihowing  Innar  month  to  be  intended 
(lSlll4Tkt.e.ll,i.4). 


8  THE  COMMON  LAW  PROGSDURE  ACT. 

From  com- 
mencement        10.  From  the  time  when  this  act  shall  commence 

ceiSin  MO-  *^^  **^®  effect,  80  much  of  a  certain  Act  of  Parliament 
vision!  of  passed  in  the  second  year  of  the  reign  of  his  late 
c.m!«V  Majesty  King  William  the  Fourth,  intituled  "An 
pealed.  Act  for  Uniformity  of  Process  in  Personal  Actionfi  in 

His  Majesty's  Courts  of  Law  at  Westminster,"  as  re- 
lates to  the  duration  of  writs,  and  to  alias  and  pluries 
writs,  and  to  the  proceedings  necessary  for  making 
the  first  writ  in  any  action  available  to  prevent  the 
operation  of  any  statute  whereby  the  time  for  the 
commencement  of  any  action  may  be  limited,  shall  be 
repealed,  except  so  far  as  may  be  necessary  for  sup- 
porting any  writs  that  have  been  issued  before  the 
commencement  of  this  act,  and  any  proceedings  taken 
or  to  be  taken  thereon. 

Gapp  y.  Robinton,  L.  J.  22,  C.  P.  5. 

wriu^?**'  11.  No  original  writ  of  sunnnons  shall  be  in  force 
summons  to  for  more  than  six  months  from  the  day  of  the  date 
statute^of  thereof,  including  the  day  of  such  date ;  but  if  any 
Limitation,  defendant  therein  named  may  not  have  been  served 
pun>o«e»?^''  therewith,  the  original  or  concurrent  writ  of  summons 
may  be  renewed  at  any  time  before  its  expiration,  for 
six  months  from  the  date  of  such  renewal,  and  so  from 
time  to  time  during  the  currency  of  the  renewed  writ, 
by  being  marked  with  a  seal,  bearing  the  date  of  the 
day,  month  and  year  of  such  renewal,  such  seal  to  be 
provided  and  kept  for  that  purpose  at  the  offices  of 
the  masters  of  the  said  Superior  Courts,  and  to  be 
impressed  upon  the  writ  by  the  proper  officer  of  the 
court  out  of  which  such  writ  issued,  upon  delivery  to 
him  by  the  plaintiff  or  his  attorney  of  a  prtsecipe  in 
such  form  as  has  heretofore  been  required  to  be  de- 
livered upon  the  obtaining  of  an  alias  writ ;  and  a 
writ  of  summons  so  renewed  shall  remain  in  force  and 
be  available  to  prevent  the  operation  of  any  statute 
whereby  the  time  for  the  commencement  of  the  action 
may  be  limited,  and  for  all  other  purposes,  from  the 
date  of  the  issuing  of  the  original  writ  of  summons. 

It  seems  to  be  still  doubtful  whether  the  six  months  during 
which  the  renewed  writ  continues  in  force  are  to  be  reckoned 
inclusive  of  the  day  of  renewal  or  not  {Anon.,  L.  J.  24,  C.  P.  1 ; 
and  Anon.,  L.  J.  24,  Q.  B.  23).  In  this  latter  case  it  would  seem 
from  the  report  in  the  Law  Times,  vol.  24,  p.  135,  that  the  last 
day  of  the  six  months,  so  reckoned  as  to  include  the  day  of  the 
previous  renewal,  was  a  Sunday;  but  Crompton,  J.  (Bail  Court), 
held  that  that  point  would  not  assist  the  plaintiff,  as  the  renewal 
should  have  been  made  ou  the  Saiurda^, 

A  defeodUmt  who  has  been  served  after  ^e  six  months  rfioold 
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« 
not  troat  the  vrit  as  m  nullity,  but  ihould  apply  to  aot  it  Mide 
{Hemp  V.  Warren,  2  DowL  N.  S.  758). 

In  order  to  renew  the  writ,  a  renewal  frtteipe  must  be  made  out. 

The  writ  will  be  re-sealed  with  a  "  renewal*'  seal,  in  the  same 
waj  as  when  originally  sealed,  on  delivery  of  the  praeip§  to  the 
tmcex  (p.  Z,  tmte). 

The  renewed  writ  will  itaelf  require  renewal,  if  the  defendant  is 
not  served  within  six  calendar  months  from  the  date  of  renewal. 

12.  Where  any  writ  of  Bummons  in  any  such  action  Renewal  of 
shall  have  been  issued  before,  and  shall  be  in  force  at  Jefore  twT* 
the  commencement  of  this  act,  such  writ  may  at  any  set. 
time  before  the  expiration  thereof  be  renewed  under 

the  provisioBS  of  and  in  the  manner  directed  by  this 
act ;  and  where  any  writ,  issued  in  continuation  of  a 
preceding  writ,  according  to  the  provisions  of  the  said 
act  of  his  late  M^CBty  lung  William  the  Fourth,  shall 
be  in  force  and  unexpired,  or  where  one  month  next 
after  the  expiration  thereof  shall  not  have  elapsed  at 
the  commencement  of  this  act,  such  continuing  writ 
majTy  without  being  returned  non  mi  inventuBj  or 
entered  of  record  according  to  the  provisions  of  the 
-said  act  of  his  late  Majesty  King  William  the  Fonrdi, 
be  filed  in  the  office  of  ihe  court  within  one  month 
ikext  after  the  expiration  of  such  writ,  or  within 
twenty  days  after  the  commencement  of  this  act ;  and 
ihe  original  writ  of  summons  in  such  action  may  there- 
upon,  but  within  ^e  same  period  of  one  month  next 
after  the  expiratioa  of  the  continuing  writ,  or  within 
twenty  days  a&er  the  commencement  of  this  act,  be 
renewed  voder  the  provisions  of  and  in  the  nuumer 
directed  by  this  act ;  and  every  such  writ  shall,  after 
such  renewal,  have  the  same  duration  and  ^ect  for  all 
purposes,  and  shall,  if  necessary,  be  subsequently  re- 
newed in  the  same  manner  as  if  it  had  origiiiallj  issued 
under  the  autiiority  of  this  act. 

fiee  Oapp  ▼.  RobHuon,  s,  10,  n.,  ante, 

13.  The  production  ofa  writ  of  summons  purporting  Pniduotion 
to  be  marked  with  the  seal  of  the  court,  showing  the  ^^JteJkSnce 
same  to  have  been  renewed  according  to  this  act,  shall  or  Mm. 

be  sufficient  evidence  of  its  having  been  so  renewed,  JJ  «SSl^ 
and  of  the  commencement  of  the  action  as  of  the  first 
date  of  sudi  renewed  writ  for  all  purposes. 

Service  or  Writs. 

14«  The  writ  of  summons  in  any  acticm  may  be  yj^"  *y  ^ 
served  m  any  county.  county. 

b5 


10 
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indonemmt  15.  The  person  serving  the  writ  of  summonB  shall 
be  milder^  and  he  is  hereby  required,  within  three  days  at  least 
after  such  service,  to  indorse  on  the  writ  the  day  of 
the  month  and  week  of  the  service  thereof,  otherwise 
the  plaintiff  shall  not  be  at  liberty,  in  case  of  non- 
appearance, to  proceed  under  this  act;  and  every  affi- 
davit of  service  of  such  writ  shall  mention  the  daj  on 
which  such  indorsement  was  made. 

This  indorsement  msy  be  signed  by  a  marksman,  but  service 
ought  not  to  be  effected  by  a  marksman  {Baker  v.  Cogklan^  7 
C.  B.  181). 

The  affidavit  may  be  sworn  before  a  judge  or  a  commissioner 
for  taking  affidavits.  It  cannot  be  made  before  the  plaintiff's 
attorney  or  his  clerk,  nor  before  the  attorney  in  the  country  if  his 
agent  in  town  is  the  attorney  on  the  record  (R.  G.,  H.  T.  1853, 
rr.  142,  148 ;  In  re  Gray,  1  B.  C.  C.  98). 

The  affidavit  should  show  that  the  writ  and  indorsements  are 
reipilar  (  Wakely  v.  Teeedale,  2  L.,  M.  &  P.  86),  and  a  copy  of  the 
wnt  should  be  annexed. 


At  to  MTTiee 
of  writ  on 
conontlon 
and  tnhablt- 
anti  of 
handndi 
and  towns. 


PraoMdingi 
where  per- 
•ODSl  Mrrioe 
cannot  be 
effected,  but 
defendwit 
knows  of  the 
writ,  and 
evades 
vice. 


16.  Every  such  writ  of  summons  issued  against  a 
corporation  aggregate  may  be  served  on  the  mayor  or 
other  head  officer,  or  on  the  town  clerk,  clerk,  trea- 
surer or  secretary  of  such  corporation;  and  every  such 
writ  issued  against  the  inhabitants  of  a  hundred  or 
other  like  district  may  be  served  on  the  high  con- 
stable thereof,  or  any  one  of  the  hi^h  constables 
thereof ;  and  every  such  writ  issued  against  the  in- 
habitants of  any  county  of  any  city  or  town,  or  the 
inhabitants  of  any  franchise,  liberty,  city,  town  or 
place  not  being  part  of  a  hundred  or  other  like  district^ 
on  some  peace  officer  thereof. 

This  section  does  not  apply  to  a  foreign  eoirporation  {IngaU  v. 
Jmttrim  Lloyd'e,  4  C.  B.,  N.  S.  704). 

17.  The  service  of  the  writ  of  summons,  wherever 
it  may  be  practicable,  shall,  as  heretofore,  be  personal; 
but  it  shall  be  lawful  for  the  plaintiff  to  apply  from 
time  to  time,  on  affidavit,  to  the  court  out  of  which 
the  writ  of  summons  issued,  or  to  a  judge;  and  in  case 
it  shall  appear  to  such  court  or  judge  that  reasonable 
effi)rt8  have  been  made  to  effect  personal  service,  and 
either  that  the  writ  has  come  to  the  knowledge  of  the 
defendant,  or  that  he  wilfully  evades  service  of  the 
same,  and  has  not  appeared  thereto,  it  shall  be  lawful 
for  such  court  or  judge  to  order  that  the  plaintiff  be 
at  liberty  to  proceed  as  if  personal  service  had  been 
effected,  subject  to  such  conditions  as  to  the  court  or 
judge  may  seem  fit. 

The  service  of  the  writ,  by  delivery  of  a  true  copy  of  it  to  the 
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defendant,  must  be  penonal,  and  should  be  made  by  some  one 
who  knows  the  defendant  and  can  swear  to  his  identity.  A  writ 
cannot  be  leryed  on  a  defendant  when  he  is  attending  a  court  of 
justice  (Cole  ▼.  HawkinSf  2  Stra.  1094) ;  but  where  a  writ  is  so 
served  the  service  will  not  be  set  aside  for  irregularity,  JSeri  nom 
debet,  fmihm  valet  {PooU  ▼.  Gould,  1  H.  &  N.  99).  Where  a  hus- 
band and  wife  are  sued  together,  service  on  the  husband  is  suf- 
ficient (BuMcombe  ▼.  Love,  Barnes,  406 )b  PersoiuU  service  is 
absolutely  necessary  in  tbe  case  of  a  lunatic,  as  he  cannot  know 
of  the  writ  and  evade  its  service  {WUHamtom  v.  McggM,  L.  J.  28, 
Ex.  6 ;  Hokmee  v.  Sermee,  15  C.  B.  293 ;  and  Bidgway  v.  Camumt 
W.  R.  1854,  ^  473);  formerly  a  distringas  was  necessary  (Blake 
V.  Cooper,  1 1  C.  B.  680).  Where  the  governor  of  a  prison  refused 
to  allow  service  of  a  writ  upon  a  defendant  in  the  prison,  the 
court  granted  a  rule  to  show  cause  why  an  attachment  should  not 
issue  against  him;  whereupon  service  was  permitted  (Da$uon  v. 
Le  Capekdn,  L.  J.  21,  Ex.  219) ;  but  this  course  was  not  followed 
in  Williamsoa  v.  Moggs,  ubi  sup,,  wbere  the  defendant  was  con- 
fined in  an  asylum.  As  to  service  on  Commissioners  of  Admi- 
ralty, see  WUliawu  v.  Commissioners  for  executing  the  Office  rf  Lord 
High  Admiral,  11  C.  B.  420. 

As  a  general  rule,  there  is  no  equivalent  for  personal  service   UndertaJtin§ 
(Bmesell  v.  Lowe,  2  Dowl.  N.  S.  233)$  except  an  undertaking  by  ^  appet. 
an  attorney  to  appear,  which  will  be  enforced  by  attachment 
(R.  6.,  H.  T.  1863,  r.  3 ;  Jacob  v.  Magnay,  L.  J.  12,  Q.  B.  93 ; 
Morrie  v.  James,  6  Dowl.  514). 

There  are  several  cases  which  show  that,  to  have  enabled  the 
plaintiff  to  enter  an  appearance  for  the  defendant  (hc.  stat,), 
under  the  former  system  of  procedure,  actual  personal  service  was 
absolutely  necessary — a  knowledge  and  handling  even  of  the 
writ,  and  a  sight  of  it,  with  information  of  its  nature,  were  not 
considered  sufficient  ( 7%0Ma«  v.  Pearee,  4  D.  &  L.  317 ;  Goggs  v. 
Lord  Huntingtower,!  D.  &L.599;  Heathy.  White, 2D. 8ih. 40; 
Christmas  v.  Eicke,  6  D.  &  L.  156).  Leaving  a  copy  of  a  writ 
with  a  female  servant  at  the  lodgings  of  the  defendant  has  been 
held  not  to  be  good  service  (Price  v.  Thoaus,  11  C.  B.  543). 
Under  the  above  section,  the  fact  of  the  writ  "  coming  to  the 
knowledge"  of  the  defendant  is  sufficient  to  enable  the  plaintiff 
to  proceed ;  and  in  cases  similar  to  some  of  those  above  cited,  it 
is  probable  that  the  plaintiff  will  be  allowed  to  proceed  as  if  per- 
>  sonal  service  had  been  effected. 

To  obtain  authority  to  proceed  as  if  personal  service  had  been  JPtoceediat^ 
•  effected,  under  s.  17,  a  mode  of  procedure  which  has  been  sub-  Vjf^fT!'^' 
stituted  for  a  distringas,  it  is  necessary  to  show— Istly ;  That  ^^^J^ 
reasonable  efforts  have  been  made  to  effect  personal  service; 
2ndly ;  Besides  these  efforts,  either  that  the  writ  itself  has  come  to 
the  knowledge  of  the  defendant,  or  that  he  wilfully  evades  service 
of  the  same ;  and  3rdly ;  That  no  appearance  has  been  entered. 

'  Istly.  The  efforts  that  will  be  considered  reasonable  are  gene-   JUasonmkU 
,  rally  such  as  were  considered  necessary  before  applying  for  a  ^lS*Jl^ 
'  distringas.   The  plaintiff  should  make  three  separate  applications  ^    **rnc«. 
(Goltf  V.  JVinkes,  2  Bin^.  N.  C.  294 ;  although  two  calls  have  been 
considered  sufficient  in  some  cases  [per  Erskine,  J.,  Mills  v. 
BouUbee,  1  Dowl.  N.  8.  707]  )  at  the  defendant's  residence  (Crqft 
T.Broum,  7  Q.  B.  284;  BusseU  v.  Knowles,  2  D.&  L.  595)  on 
different  days  (Oswv.  Wilkins,  4  DowL  297)»  unless  an  appoint- 
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Efforitto 
effect  service. 


Writt 
coming  to 
defendanfe 
tmmkdge. 


No  oppetn^ 
once. 


ment  ii  made  by  or  on  behtlf  of  Che  delcndant  for  a  second  call 
on  the  same  day  (Jamktom  v.  Wilkiiu,  t  Dowl.  N.  6.  331).  The 
calls  mutt  be  at  the  residence  of  the  defendant  {Rock  v.  Adatm^ 
L.  J.  15,  C.  P.  192),  unless  he  has  no  fixed  resideaee,  or  has 
left  and  cannot  be  found  {Qremkwood  ▼.  Selden,  9  Dowl.  72),  in 
which  case  it  must  be  shown  that  he  is  not  abroad  {Nmnrnwa  v. 
White,  4  Bing.  N.  C.  tf3tt).  The  calls  may  be  made  at  the  defend- 
ant*s  place  of  business  if  his  residence  be  unknown  {Baker  v.  Gse, 
1  Exch.  153),  and  it  must  appear  from  the  affidavit  that  such  is 
the  fact  {Jnom,,  2  D.  &  L.  1001),  and  it  most  be  shown  that 
reasonable  efforts  have  been  made  to  ascertain  it  {Daeiet  v.  WeU- 
maeett,  L.  J.  29,  C.  P.  150).  The  nature  of  the  business  ought 
to  be  mentioned,  and  notice  given  of  the  intended  fiiture  call,  and 
the  day  and  hour  mentioned,  or  an  appointment  made  with  the 
defendant  (/oAimmi  ▼.  Rowe,  I  Dowl.  641 ;  Crou  v.  ITiMtM, 


ApplieatUm 
for  leave  to 


tup,g  Newwiam  ▼.  Hkkwtan,  9  Dowl.  546).  On  the  last  call  a  oopv 
of  the  writ  should  be  left  for  the  defendant  {Hill  v.  MmUe,  2  DowL 
10). 

These  particulars  should  be  mentioned  in  the  affidavit  on 
which  the  application  to  the  court  or  judge  is  nuuie,  which  onght 
to  state  the  writ  of  summons  to  have  been  reg^lariy  issued  and 
indorsed  (  fTakeley  v.  Teeedale,  2  L.  M.  &  P.  85).  The  inquiries 
made  by  the  party  endeavouring  to  serve  the  writ  should  also  be 
stated  in  the  affidavit  {Dubois  v.  Lowtker,  4  C.  B.  228),  as  should 
also  the  anewers  made  to  the  inquiries  {Fisher  v.  Goodwin,  2  C.  fr 
J.  94),  that  the  court  may  judge  whether  die  defendant  is  in  tnrth 
avoiding  service. 

It  must  be  distinotly  shown  that  the  defendant  knows  of  the 
writ  and  evades  iu  service  {Kitchen  v.  IVilsen^  4  C.  B.,  N.  S.  483). 

2ndly.  The  facta  to  show  that  the  writ  has  come  io  the  know- 
ledge of  the  defendant  must  depend  on  each  particular  caasi  as 
must  also  those  from  which  can  be  derived  the  conclusion,  that 
he  evades  service  of  the  writ  (see  Thomas  v.  Poaree,  Ooggs  y. 
Lord  Huntitigtower,  Heath  v.  fVhite,  Christmas  ▼.  Eicke,  BmeeeU  r. 
JLew#,  Domes  v.  tVtstmaeott,  supra).  Where  it  can  clearly  be 
shown  that  the  defendant  is  aware  of  the  writ,  and  merely  avoids 
service,  the  strict  requirements  as  to  die  efforts  to  be  made  to 
effect  service  are  not  generally  insisted  on  ( Wilkins  v.  /omm,  3 
D.  &  L.  747 ;  and  see  Godinago  v.  Terrewest,  L.  J.  20,  Q.  B. 
209*  in  which  case  the  defendant  had  oonresponded  wUh  the 
plaintiff's  attorney  as  to  a  compromise  of  the  action;  aee  also 
BarHnger  v.  Handley,  12  C.  B.  720). 

Where  die  defendlant  was  ill  and  could  not  be  seen,  a  distringas 
was,  under  the  old  practice,  granted  after  the  usual  applications 
(Shepperd  v.  Wiaiams,  11  C  B.  682). 

Scdly.  The  fact  of  no  wpearanoe  having  been  entered  lor  the 
defendant  may  be  stated  m  the  same  affidavit  as  die  attempta  to 
effect  service,  or  in  a  separate  affidaviL  The  search  must  be 
made  befon  any  application  for  leave  to  proceed,  aa  if  service 
had  been  effected.  It  should  appear  to  have  been  recent  {Hooker 
▼.  Townsend,  1  Hodges,  204),  and,  if  possible,  on  the  day  of,  or 
on  which,  the  application  for  leave  to  proceed  is  made  {Spenee  v. 
Barker,  8  Dowl.  296).  A  search  four  days  old  has  been  consi* 
dered  stale  {Drinkwater  v.  MUls,  12  C.  B.  452> 

The  awlieation  ought  to  be,  « that  the  plaintiff  be  at  libeity 
to  prooeed  aa  if  peiaonal  acrvioe  had  been  effected"  on  die  de« 
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fendant.  It  cannot  be  made  until  afker  the  lapse  of  eight  days 
firom  the  last  attempt  to  lerve  the  defendant  {Brian  v.  Stretton, 
I  Dowl.  642),  nor  must  it  he  delayed  for  an  unreasonable  time 
(^Brtmage  ▼.  Jtay,  9  Dowl  4^99) ;  two  months  have  not  been  con- 
sidered an  unreasonable  delay  {^Bfgton  v.  ifood,  L.  J.  15,  Ex. 
347). 

The  application  ia  made  ejs  parte,  and  the  rule  may  be  made 
absolute  in  the  first  instance  (Barring*r  y.  HandUy,  ubi  tupra). 

The  statements  in  the  affidavit  on  which  the  spplication  is 
founded  ought  to  be  clear  and  satisfactory,  since,  unider  the  old 
law,  the  dittringas  was  itself  a  kind  of  notice  to  the  defendant 
that  be  might  a^ppear.  It  would  seem  that  a  rule  or  Judge's 
order,  when  obtained,  will  not  be  set  aside  «n  affidavits  merely 
contradicting  those  on  which  the  rule  or  order  was  obtained  ( IfhU- 
tak$r  V.  Crocker,  2  L.  M.  &  P.  76). 

Statutory  Service  vf  Write. 

As  regards  the  service  of  writs  and  other  proceedings  on  public  p^iic  tme^ 
companies,  commissioners,  &c.,  statutory  modes  of  service  are  iMsn«c<* 
generally  given.  The  Companies  Clauses  Consolidation  Act 
(8  Vict.  c.  16,  s,  LS5),. provides  that  service  on  the  secretary  shall 
be  sufficient  It  has  been  held  that  service  on  the  secretary  to 
the  Caledonian  Railway  Company,— which  is  partly  in  England 
and  partly  in  $cotUn4 — while  he  was  attending  a  meetii^  in 
X«onaon,  was  good  service  {WHeon  «.  Caledemaa  SaUway  Vam* 
pamy,  5  Exch.  822). 

The  statute  7  Will.  4  &  1  Vict.  c.  73,  s.  26,  provides,  with  re-  Charttred 
ference  to  trading  companies,  that  service  of  any  writ  or  notice  eompmnU: 
on  die  ekrk,  or  by  leaving  the  same  at  the  head  office  for  the 
time  being  of  the  company,  or  in  case  such  dork  shall  net  be 
found  or  known,  then  service  thereof  on  any  agent  or  officer 
en^Ioyed  by  the  company,  or  by  leaving  the  same  at  the  usual 
place  of  abode  of  such  agent  or  officer,  snail  be  deemed  good  and 
sufficient  service  on  the  company. 

The  wont  clerk  here  means  chief  clerk,  not  a  mere  derk  em- 
plfyed  under  a  seeretary,  or  ether  clerk  {Wedtem  v.  Ummreat 
Salvage  Company,  16  M.  «  W.  483). 

Service  upon  a  norporation  aggregate  is  provided   Ipr   by   Corpcro' 
sect.  16.  '<<»»*. 

It  would  seem  that  service  of  writs  msy  be  made  at  the  com-  Joint-stock 
pany's  office  on  the  eeeretary  of  a  joint-stock  company  con^>letely  compame*. 
registered  under  7  &  8  Vict,  c  110. 

Service  upon  a  director  of  a  company  registered  under  Ae  19 
ft  80  VioC.  c.  47,  was  held  bad  {Tewne  v.  Limerick  Steam  Sk(p 
Cmaptmy,  UMed,  $  C.  B^  N.  B.  780). 

In  any  action  against  any  printer,  publisher,  or  proprietor  of  printer,  itt. 
any  newspaper,  service  of  any  writ  or  notice  at  the  house  or  place  i^new^aptr. 
mentioned  in  the  declaration  of  such  printer,  8rc.,  as  the  house  or 
place  at  which  such  newspaper  is  printed  or  published,  shall  be 
good  and  sufficient  service  upon  any  person  named  in  such  de- 
claration as  printer,  publisher,  or  proprietor  of  the  newspaper 
thewtn  mentioned  (6  ft  7  Will  4,  c.  76,  s.  9). 

The  above  observations  as  to  the  service  of  the  writ  of  som- 
moBs  apply,  of  course^  to  a  renewed  or  concunent  writ. 
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Irregularity  m  Service  rf  WriU, 

If  the  service  of  the  writ  is  tiregular,  it  may  be  set  aside.  If 
the  irregularity  is  apparent  from  the  copy  served,  as,  for  example, 
if  there  is  no  indorsement  of  the  amount  of  costs  claimed  by  the 
plaintiff,  the  defendant  may  apply  either  to  the  court  or  to  a 
judge  at  chambers  to  set  it  aside ;  and  the  application  should  be 
to  set  aside  the  uttict  ( TnuUve  ▼.  Wkiteehurch,  8  Dowl.  837 ; 
HaU  y.  Redington,  5  M.  &  W.  603 ;  see  also  mUt  t.  Dawttm, 
2  DowL  N.  S.  465 ;  Hen^  ▼.  Warren,  2  Dowl.  N.  S.  758).  As  to 
applications  to  set  aside,  see  sect  20,  poet,  and  R.  G.,  H.  T.  1853, 
135,  136,  137. 
Waiver  df  ^q  objection  to  the  service  of  a  writ  may  be  waived  by  lapse 

irregulartip.  ^  ^^^  {Holmee  V.  Rmetell,  9  Dowl.  487;  Davit  v.  Sherlock, 
7  DowL  530) ;  by  taking  a  step  in  the  cause  {Homjray  v.  Ken^ 
ithtg,  2  Chit.  Rep.  236;  R.  G.,  H.  T.,  1853,  135);  by  asking  for 
time  to  pay  {Rawee  v.  Knight,  1  Bing.  132) ;  or  by  promising  to 
settle  (Lloyd  v.  Hawhyard,  1  M.  &  R.  32)  ;  or  by  expressing  re- 
gret at  not  having  paid  (Hoft  v.  Ede,  1  D.  &  L.  68). 
Notice  not  to  If  the  plaintiff  discovers  an  irregularity  in  the  writ,  copy,  or 
appear.  service,  he  may  give  the  defendant  notice  not  to  appear,  which 

will  prevent  the  defendant,  if  he  have  had  notice  in  time,  from 
incurring  further  costs.  If  he  has  incurred  costs,  as,  for  instance, 
by  obtaining  a  rule  or  summons  to  set  aside  the  proceedings, 
such  costs  should  be  tendered. 

See  also  as  to  reasonable  time  within  which  to  apply,  and  also 
as  to  application  of  the  R.  G.,  H.  T.  1853,  135,  Bayne  v.  ^ach, 
L.  J.  27,  C.  P.  14. 

Aitosetiont       18.  In  case  any  defendant,  being  a  British  subject, 

BritSihiub-    ^®  residing  out  of  the  jurisdiction  of  the  said  Superior 

jecto  redding  Courts,  in  auj  place  except  in  Scotland  or  Ireland,*  it 

juri^ictiaii     ^^^  ^  lawful  for  the  plaintiff  to  issue  a  writ  of  sum- 

of  the  supe-    mons  in  the  form  contained  in  the  Schedule  A.  to  this 

iior  couru.     ^^  annexed,  marked  No.  2,  which  writ  shall  bear  the 

endorsement  contained  in  the  said  form,  purporting 

that  such  writ  is  for  service  out  of  the  jurisdiction  of 

the  said  Superior  Courts  ;  and  the  time  for  appearance 

by  the  defendant  to  such  writ  shall  be  regulated  by 

the  distance  from  England  of  the  place  where  the 

defendant  is  residing;  and  it  shall  be  lawful  for  the 

court  or  judge,  upon  being  satisfied  by  affidavit  that 

there  is  a  cause  of  action,  which  arose  within  the 

jurisdiction,  or  in  respect  of  the  breach  of  a  contract 

made  within  the  jurisdiction,  and  that  the  writ  was 


*  It  !■  to  be  obMnred  that  a  writ  cannot  be  Itaned  under  this  section 
againit  a  defendant  reeidlng  in  Scotland  or  Ireland.  The  words  creating 
thli  exception  were  introduced  into  the  act  at  the  last  moment.  A  Scottish 
plaintilTmay  sue  an  English  defendant  in  the  courts  of  Scotland  if  he  have 
any  property  [mm6/«,  of  whatsoever  nature  and  howsoever  small  {London 
and  Morth  Weetem  Railwajf  Compamg  v.  Lindeaw,  S  McQueen's  H.  L.  Rep. 
99)  ],  which  can  be  attached  Juriedietionie  jkndandm  eanedt  and  the  latter 
may  never  hear  of  the  action  till  he  finds  his  property  seized  by  a  Judgment 
creditor.  An  English  creditor  has  no  such  remedy  against  a  debtor  in 
Scotland  or  Ireland.  He  must  go  to  the  Scottish  or  Irish  courts,  as  the  caaa 
may  be ;  nd  this  tvn  if  the  debtor  have  all  his  property  in  thia  eonatiy. 
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personallj  served  upon  the  defendant,  or  that  reason* 
able  efforts  were  made  to  effect  personal  service  thereof 
upon  the  defendant,  and  that  it  came  to  his  know- 
ledge, and  either  that  the  defendant  wilfully  neglects 
to  appear  to  such  writ,  or  that  he  is  living  out  of  the 
jurisdiction  of  the  said  courts  in  order  to  defeat  and 
delay  his  creditors,  to  direct  from  time  to  time  that  the 
plaintiff  shall  be  at  liberty  to  proceed  in  the  action  in 
such  manner,  and  subject  to  such  conditions,  as  to  such 
court  or  judge  may  seem  fit,  having  regard  to  the  time 
allowed  for  the  defendant  to  appear  being  reasonable, 
and  to  the  other  circumstances  of  the  case:  provided 
always,  that  the  plaintiff  shall  and  he  is  hereby  re- 
quired to  prove  the  amount  of  the  debt  or  damages 
claimed  by  him  in  such  action,  either  before  a  jury 
upon  a  writ  of  inquiry,  or  before  one  of  the  Masters 
of  the  said  Superior  Courts,  in  the  manner  hereinafter 
provided,  according  to  the  nature  of  the  case,  as  such 
court  or  judge  may  direct;  and  the  making  such 
proof  shall  be  a  condition  precedent  to  his  obtaining 
judgment.* 

The  indonement  required  by  ■.  8  (p.  6),  onfo,  should  be  made 
on  thif  writ,  but  should  allow  the  defendant  the  time  limited  for 
appearance  to  pay  the  debt  and  costs. 

This  simple  procedure  has  been  substituted  in  lieu  of  the  pro- 
ceedinff  to  outlawry.  While  an  absent  defendant  has  ample  op- 
portunity of  defending  himself,  reckless  and  fraudulent  creditors 
are  no  longer  able  to  set  their  creditors  at  defiance  by  leaving  the 
country. 

This  writ  of  summons  differs  from  the  ordinary  writ  in  not  Writ, 
specifying  in  the  body  of  it  the  time  for  entering  an  appearance. 
This  IS  left  to  the  plaintiff*,  who  must  judge  for  himself  what  time 
it  will  require  to  enable  the  defendant  to  appear  (which  will  de- 
pend, of  course,  upon  the  place  of  his  residence),  and  fill  up  the 
blanks  in  the  writ  and  endorsement  accordingly.    The  indorse-  Indortetmni^ 
ment  of  the  name  and  address  of  the  person  issuing  the  writ  on  writ, 
must  be  as  special  as  in  the  case  of  an  ordinary  writ  (p.  4,  ante). 
It  has  likewise  an  indorsement  that  the  writ  is  for  service  out  of 
the  jurisdiction. 

The  previous  observations  as  to  the  issue  and  service  of  ordi- 
nary writs  of  summons  apply  to  this  peculiar  writ,  and  there  is 
a  special  provision  (s.  28)  enabling  consuls  to  take  affidavits  of 
service. 

A  writ  for  service  out  of  the  jurisdiction  should  be  endorsed 
by  the  person  serving  it,  aa  in  the  case  of  an  ordinary  writ  of 

•  summons  under  s.  16,  ante* 

As  the  original  writ  must  be  shown  to  a  defendant  when 

•  served,  if  required  by  him,  the  original  writ  should,  in  the  ease 

*  Szeeutfon  upon  the  jndgment  thua  obtained  may  be  registered  under 
SS  a  M  Viet.  e.  U,  sad  made  available  eg ainit  the  defendant's  property  In 
•thleemuitiy* 
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Inquiry  6*- 
/ore  Master. 
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Cause. 
Forties, 


JnUials  of 
parties. 


of  service  out  of  the  jiirudlction,  be  sent  to  (be  peisoo  charged 
with  the  service. 

The  plaintiff  cannot  recover  final  judgment  upon  non-appear- 
ance, against  a  defendant  served  with  process  out  of  the  juris- 
diction. The  proviso  at  the  end  of  the  section  involves  an  inquiry 
before  the  Master  (in  ordinary  cases)  under  s.  94,  poU, 

Before  a  plaintiff  can  proceed  under  this  iection,  he  must  ob» 
tain  the  leave  of  the  court  or  oi  a,  judge  to  do  so,  and  this  leave 
is  only  obtainable,  Istly,  on  the  oourt  or  judge  being  satisfied  by 
affidavit  that  there  is  a  cause  of  action  which  arose  within  the 
jurisdiction,  or  in  respect  of  the  breach  of  contract  made  within 
the  jurisdiction ;  2ndiy,  that  the  writ  was  personally  served,  or 
that  reasonable  efforts  were  made  to  effect  personal  service,  and 
that  the  writ  came  to  the  defendant's  knowledge;  Srdly,  that 
the  defendant  wilfully  neglects  to  appear  to  the  writ,  or  is  living 
out  of  the  jurisdiction  of  the  court  in  order  to  defeat  and  delay 
his  creditorik 

1.  The  court  or  a  judge  must  be  satisfied  by  qffidavit  of  the  ex- 
istence of  a  cause  of  action,  and  of  its  being  within  the  jurisdic- 
tion of  the  court ;  but  the  insufficiency  a(  the  affidavit  may  be 
waived  by  the  defendant  (Jfurntom  v.  mUiam*,  24  L.  T.  149,  £x.) 

The  words  "  cause  of  action"  are  not  here  to  be  construed  as 
comprising  the  whole  cause  of  action,  and  therefore  the  disho- 
nour in  England  of  a  promissorv  note  made  and  delivered  to  the 
plaintiff  in  France  but  payable  in  England,  was  held  to  be  within 
the  section  {Fife  v.  Bound,  6  W.  R.  282,  Ex.) 

The  Court  of  Exchequer  have  interpreted  this  section  so  as  to 
claim  and  exercise  jurisdiction  wherever  leave  has  been  given, 
whether  rightly  or  wrongly,  to  proceed  under  it  {Hutton  v.  White' 
hatue,4W,  R.  463);  Martin,  B.,  observing,  that  *'it  is  not  re- 
quired that  there  should  be  a  cause  of  action,  but  that  the  court 
or  a  judge  should  be  satisfied  that  there  is  one."  Where,  how- 
ever, a  defendant,  upon  service  of  writ  abroad,  made  an  affidavit 
denying  that  the  cause  of  action  arose  in  England,  the  proceedings 
were  set  aside  {Bitt  v.  Pieoi,  4  H.  dt  N.  &66), 

Appearance  by  the  defimdant  operates  as  a  waiver  of  objectioii 
to  the  jurisdiction  {Forbes  v.  Swdth,  10  Exch.  717). 

The  costs  of  foreign  service  are  allowed  on  taxation  ( Ifhiio  t. 
Brett,  L.  J.  28,  Ex.  32). 

As  affidavits  will  be  required  in  many  of  the  proceedings  under 
the  stttute,  it  may  not  be  inopportune  in  this  place  to  aute,  as 
succinctly  as  possible,  the  ^enml  rulas  to  be  followed  in  finuning 
these  instruments. 

Affidavits. 

(a)  Tkeir  mu. 

An  affidavit  riieuld  be  entitled  in  the  court  in  whieh  the  action 
is  brought  {Moiling  v.  Poland,  8  M.  &  S.  167).  It  should  also  be 
entitled  in  the  cause  ( Ball  v.  Stanley,  6  M.  Ic  W.  896) ;  in  which 
case  it  eogbt  to  state  the  ChriatisA  names  and  aurnamea  of  all  the 
partiea  to  the  action,  otherwise  it  cannot  be  uaed  {JnderMem  w. 
Baker,  8  DowL  107 1  Cohtn  v.  miliamM,  8  DowL  418).  Thus  an 
affidavit  entitled  A.  v.  H.  imd  oikert,  would  be  bad  (Dee  dem. 
Prym€  v.  Roe,  8  Dowl.  340).  The  Christian  name  and  surname 
should  be  suted  at  length  (Maetert  v.  Carter,  4  Dowl.  577).  In 
actions  upon  hUlt  rf  exchange,  promiuory  notes,  or  other  writtem 
instruments,  any  of  the  parties  to  which  are  designated  by  the  ini- 
tial letter  or  letter^  or  some  contraction,  of  the  Christkm  or  first 
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name  oir  names,  it  is  infficient  to  designate  such  pefsons  in  an 
affidaTit  by  the  same  initial  letter  or  letters,  or  contraction,  of  the 
Christian  or  first  name  or  names,  instead  of  stating  the  Ckrittian 
or  first  name  or  names  in  full  {  the  affidavit  diould  show  soch 
initials  to  have  been  so  used  {Hoihert  r.  WiUiawu,  SDowl.  189). 
Where  the  defendant  is  described  by  initiaU,  by  a  wrong  name,  or 
wUktai  a  ChrUUan  name,  it  shoald  appear  that  due  diligence  has 
been  used  to  obtain  knowledge  of  the  proper  name ;  but  as  a  general 
rule  it  is  sufficient  if  the  identity  of  the  parties  clearly  appears 
{Baldwin  ▼.  Bannerman,  12  C.  B.  152).  It  should  also  clearly 
Bppaa:  which  parties  are  plaintiffs  and  which  defendants  ( Harris 
▼.  GriffUk,  4  Dowl.  289).  Entitling  a  cause  as  '*  C.  D.  ais,  A.  B," 
instead  of  A.  B.  ▼.  C.  D,  has  been  held  bad  {Richards  ▼.  Itaae, 
2  Dowl.  710).  If  defective  in  either  of  these  respects,  the  affi- 
davit may  be  rejected. 

If  the  plaintiff  sue,  or  the  defendant  is  sued,  in  a  representa-  Representa- 
tive capacity,  as  executor,  administrator,  or  assignee,  his  reprS'  **^*  <^^^- 
semiaHne  eharaeter  must  be  stated  (  iVrighi  v.  HmU,  1  Dowl.  457) ;  ^*'^''' 
and  the  party  of  whom  the  plaintiff"  or  defendant  is  executor, 
administrator,  or  assignee  must  be  stated;  "assignee,  ftc."  for 
instance,  being  insufficient  {Casley  v.  Smith,  4  Dowl.  477). 

(b)  By  whom  to  he  made. 

The  affidavit  as  to  the  cause  of  action  need  not  necessarily  be 
made  by  the  plaintifC  It  may  be  made  by  one  of  several  plaintiffs 
{Swayne  v.  Crammondy  4  T.  K.  176).  It  may  be  made  by  another 
person,  who  can  swear  to  the  cause  of  actton,  the  existence  of 
which  should  not  only  be  shown  according  to  his  knowledge,  but 
the  means  of  that  knowledge  should  appear,  that  the  court  or 
judge  omy  see  whether  the  deponent  has  sufficient  means  of 
knowledge. 

The  true  abode  and  the  addition  of  the  deponent,  or  of  all  the  Abode  o/de- 
deponents,  if  several,  should  be  Btsted  in  the  affidavit  {Cobbett  v.  ponent. 
Oldfieldy  16  M.  &  W.  469;  R.  G.,  H.  T.  1853,  r.  138). 

It  is  sufficient  if  the  deponent  describe  himself  as  "  of  the  city 
of  London,  merchant"  ( Vaesier  v.  Alderson,  3  M.  &  S.  165) ;  or 
as  ''of  Bath,  in  the  county  of  Somerset,  esquire"  {Coppin  v. 
Potter,  2  Dowl.  785). 

Where  a  forei^er,  who  had  come  to  this  country  merely  for  Foreigner. 
temporary  purposes,  described  himself  as  of  his  place  of  residence 
abroad,  it  was  deemed  sufficient  {Boutehet  v.  Kittoe,  3  East,  154). 

It  is  sufficient  if  the  clerk  to  an  attorney  state  the  place  of  Clerk. 
business  of  such  attorney  as  his  residence  (Strike  v.  Blanchard, 
6  DowL  216 ;  Attenborough  v.  Thomptony  2  H.  ft  N.  559).  Where 
a  deponent  described  himself  as  *'  S.  clerk  to  E.  J.  Esq.,  bar* 
rister-at-law,  and  assessor  of  the  Court  of  Passage  of  the  borough 
of  L.,"  the  affidavit  was  rejected  {Winch  v.  mUiams,  12  C.  B. 
416). 

A  clerk  may  describe  himself  as  of  the  office  where  he  does 
business  during  the  day,  although  he  sleep  elsewhere  {Haslop  v. 
Thome,  1  M.  &  S.  103). 

A  person  latdy  discharpred  firom  prison,  but  who  slept  there, 
was  held  sufficiently  descnbed  aa  late  of  that  prison.  The  resi- 
dence stated  must  be  the  true  one ;  therefore  a  deponent  cannot 
describe  hisiself  aa  laie  of  a  place  where  he  has  ceased  to  reside, 
when  be  actually  resides  cUewhexe  at  the  time  {Ssdley  v.  Whiie, 
11  East,  528). 
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Addition  of  An  affidavit  mutt  state  the  rank  or  degree  in  life,  profenioa 
deponeru.  ^  trade  of  the  deponent,  unless  he  u  a  party  in  the  cause.  This 
addition  ought  to  be  stated  with  sufficient  certainty.  ^  Merchant" 
( Fauitr  ▼.  Aldermm^  Mpra),  *'  manufiu:turer/'  "  late  clerk  to,*' 
&c^  "  managing  clerk  to,"  &c.  {^mp»on  ▼.  Drummaikd,  2  Dowl. 
473),  "  agent  of  the  plaintiff"  {Luxford  ▼.  Groombridge,  2  DowL 
N.  S.  332),  have  been  held  to  be  sufficient  additions ;  but  see 
mneh  V.  WUliamtt  «6t  tupra.  An  affidavit  by  **  R.  J.,  late  of 
the  city  of  W.,  victualler,  but  now  of/'  &c.,  without  further  ad- 
dition, has  been  held  sufficient  (Angel  v.  Ihler,  5  M.  &  W.  168). 
But  "assessor"  is  not  sufficient  {Natkam  v.  Cohen,  3  Dowl. 
870).  And  the  descriptions  **  acting  as  managing  clerk,"  &&, 
or  "  articled  clerk,"  are  insufficient  if  it  be  not  stated  io  whom 
or  in  what  profession  (A.  v.  Reeoe,  4  Q.'B.  211). 

It  is  not  necessary  to  give  any  addition  to  any  party  mentioned 
in  the  affidavit,  but  to  the  deponent  (ffaUis  v.  Foyee,  1  D.  &  R. 
150). 

Nor  is  it  necessary  to  give  the  addition  of  a  party  to  the  suit, 
when  deponent,  if  he  describe  himself  as  the  above-named  plain- 
tiff or  defendant  (Shirer  v.  fValker,  2  M.  &  G.  917). 

(c)  The  ContenU, 

Distribution,  Affidavits  must  be  divided  into  paragraphs,  and  each  paragraph 
must  be  numbered  consecutivelv,  and  must  be  confined  as  near 
as  may  be  to  a  distinct  portion  of  the  subject  (R.  G.,  M.  V.  1854, 
r.  2). 

The  statements  made  in  an  affidavit  should  be  such  that  per- 
jury may  be  assigned  on  them  if  they  are  false;  they  should, 
therefore,  be  distinctly  expressed.  Everything  that  is  material 
should  be  stated,  as  the  defendant  may  have  no  opportunity  to 
deny  the  truth  of  the  statement,  and  nothing  should  be  left  to 
intendment  (Frick  v.  Poole,  9  B.  &  C.  543);  but  at  the  same  time 
no  irrelevant  matter  should  be  introduced.  Statements  as  to  the 
existence  of  a  cause  of  action  must  be  direct  and  positive,  and 
not  argumentative  (Pomp  v.  Ludvigton,  2  Burr.  655).  Swearing 
to  a  debt,  **  as  deponent  believes"  (Riot  v.  Beluant,  2  Str.  1209); 
or,  *'  as  appears  by  the  bond"  (Heathcote  v.  Goslin,  2  Str.  1157); 
or,  "by  tne  agreement"  (Jennings  v.  Martin,  3  Burr.  1447);  or, 
"  according  to  the  bill  delivered  to  the  defendant"  ( fVilliams  v. 
Jackson^  3  T.  R.  575);  or  even  swearing  that  defendant  is  in- 
debted in  a  sum  *'  for  which  he  has  not  accounted"  {^Champion  v. 
Gilbert,  4  Burr.  2126),  would  not  be  sufficient.  An  affidavit  of 
debt  for  goods  sold  and  delivered,  which  went  on  to  state  that  the 
creditor  had  received  no  other  security  save  certain  bills  of  ex- 
change, overdue  and  unpaid,  was  by  Lord  Tenterden  at  chambers 
held  insufficient,  as  it  did  not  allege  that  the  creditor  was  the 
holder.  An  affidavit,  however,  that  the  defendant  is  indebted 
in  such  a  sum  '*  as  the  plaintiff  computes  it,"  would  be  good 
(Moaltby  V.  Richardson,  2  Burr.  1032). 

Where  it  is  from  the  circumstances  clearly  impossible  to  swear 
positively  (as  where  the  cause  of  action  arose  from  non-payment 
of  bills  m  India),  it  is  considered  sufficient  to  state  that  the  bills 
were  not  paid  "  to  deponent's  knowledge  and  belief"  (Hobson  v. 
Campbell,  1  H.  BL  245). 

When  facts  are  not  within  the  deponent's  knowledge,  he  should 
allege  that  he  has  been  informea  thereof,  and  that  he  verily 
believes  them  to  be  true. 


Must  be  eet' 
tain  and  ex- 
plieU. 


Map  he  to 
deponents 
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Clerical  eirort  ve  not  considered  snfficient  ground  for  r^ect-  CUrieai 
ing  an  affldaTit  when  the  meaning  it  clear.  But  thia  will  depend  trrort. 
upon  whether  the  mistake  is  material  or  not  In  a  case  where  a 
party  sued  by  kit  next  friend,  and  the  affidavit  stated  the  suit  to 
he  by  her  next  friend,  the  affidavit  was  upheld.  An  affidavit, 
however,  in  which  the  word  "oath"  was  omitted  {Oihfr  v.  Ptiet, 
8  DowL  261) ;  and  another  in  which  the  word  '*  said"  was  sub- 
stituted for  "saith"  {Howorih  v.  Hubberst^,  8  Dowl.  465),  were 
held  insufficient. 

Affidavits  made  by  parties  claiming  debts  m  oii^rs  droU,  should  Where  de- 
he  as  direct  and  positive  as  the  circumstances  of  the  case  will  ^^^^'^'L^ 
permiL  In  cases  where  the  creditor's  claim  arises  to  him  en  J^ 
emire  dreitt  as  an  executor,  administrator  or  assignee,  it  is  not 
necessary  that  he  should  swear  positively ;  it  is  enouffh  if  he 
swears  to  his  belief  {Roche  v.  Careys  2  W.  BL  850).  It  would 
appear  that  an  assignee  of  a  bankrupt  may  swear  to  die  debt,  "  as 
it  appears  by  the  bankrupt's  books,"  or  "  by  his  last  exami- 
nation," adding  the  usual  words,  *'  as  he  verily  believes"  ( Toima 
V.  Bdwetrde,  4  Burr.  2283).  Dates,  when  material,  should  be 
sworn  to  positively ;  but  affidavits  by  an  executor,  who  swore  to 
the  debt  being  due  to  the  testator,  **  as  appears  from  a  statement 
made  fit>m  the  testator's  books  by  an  accountant  employed  to 
investigate  the  same,  as  deponent  verily  believes"  (Roiney  v. 
Demte,  1  Price,  402) ;  by  an  assignee  of  a  bankrupt  who  swore  to 
the  debt,  as  it  appears  from  the  letters  of  A.  and  B,  **  as  this 
deponent  believes"  {MolUng  v.  Buekkoltz,  2  M.  ft  S.  MS);  by  a  Bamkn^f' 
bankrupt,  who  stated  that  the  debtor  was  indebted  to  the  de- 
ponent before  the  commission,  and,  "  as  he  believed,"  was  still 
indebted  to  his  assignees  on  a  bill  accepted  by  him,  endorsed  by 
the  drawer  to  deponent,  and,  "as  be  believed,"  still  unpaid 
{Tucker  t.  Frtmeit,  12  Moo.  847),  have  been  respectively  held 
insufficienL  An  assignee,  as  above  stated,  will  oe  allowed  to 
swear  "  to  the  best  of  his  knowledge  and  belief,"  to  all  facts  not 
within  his  own  knowledge.  If,  however,  an  executor  or  assignee 
swear  positively  to  the  debt,  the  affidavit  will  not  be  rejected  on 
that  account,  however  improbable  it  may  be  that  the  deponent 
should  have  such  positive  knowledge. 

An  affidavit  of  a  debt  by  a  surviving  partner  should  show  that  JSurvMny 
the  other  partner  is  dead  {Morrell  v.  Parker ^  6  Dowl.  128>     An  partner. 
affidavit  that  the  defendant  was  indebted  to  the  plaintiff  and  his 
wife  as  administratrix  of  /.  P.  deceased,  was  considered  sufficient, 
without  stating  expressly  that  /.  P.  died  intestate  {Coppin  v.  Potter, 
2  Dowl.  785). 

(d)  The  Caute  of  Action. 

It  may  be  useful  to  refer  to  a  few  of  the  cases  illustrative  of  Caunt  ttf 
what  have  been  held  ei^ffieient  and  what  inM%fficient  statements  of  action, 
"  etmtee  rf  action," "-CBBeu  generally  decided  on  applications  to 
hold  defendant  to  bail ;  but  the  principles  laid  aown  in  these 
cases  may  be  considered  generally  applicable  to  an  affidavit  ne- 
cessary for  obtaining  leave  to  proceed  on  a  defendant's  absence 
and  non 'appearance. 

In  a  case  where  the  defendant  was  stated  to  be  indebted  to  the 
deponent,  under  a  deed  by  which  the  defendant  covenanted  to  Deed, 
pay  money  at  a  time  now  past  [Lambert  v.  fVray,  8  DowL  1691); 
and  in  another,  where  the  defendant  was  said  to  be  indebted  to 
the  plaintiff  in  500/.  *'  upon  a  certain  indenture  of  mortgage,  by 
wbidi  the  defendant  covenanted  to  pay  the  said  sum  of  money  to 
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the  plaintiff  at  a  certain  day  now  past"  {Masters  v.  Billing,  3 
Dowl.  7^1) ;  the  affidavits  were  held  sufficient. 

An  affidavit  on  a  bond  should  state  the  bond  to  be  due  and 
payable  {Smith  v.  Kendal,  7  D.  &  R.  232).  In  a  case  where  the 
affidavit  stated  the  debt  to  "  be  for  principal  and  interest  due  on  a 
bond,"  without  stating  the  bond  to  be  conditioned  for  the  payment 
of  money  {Byland  v.  King,  7  Taunt  275),  it  was  held  sufficient. 

An  affidavit  of  debt  on  an  award  should  state  the  submission, 
the  making  of  the  award,  and  that  the  money  was  due  at  a  day 
past  (Anon.  1  Dowl.  5).  If  the  award  direct  the  mouey  to  be 
paid  by  defendant  to  plaintiff  on  demand,  such  demand  should 
be  stated  {Driver  v.  Hood,  7  B.  &  C.  494).  An  affidavit  that  the 
defendmt  was  indebted  for  damages  awarded,  and  for  costs  and 
expenses  taxed  and  allowed,  has  been  held  sufficient  {Jenkins  v. 
Law,  1  B.  &  P.  365). 

Where  the  debt  arises  on  bills  or  promissory  notes,  these  should 
be  stated  to  be  due  and  unpaid  {Kirk  v.  Almond,  1  Dowl.  318). 
If  a  note  is  payable  by  instalments,  the  affidavit  should  show 
what  instalments  are  due  and  unpaid  {Hart  v.  M'Gerris,  3  Tyr. 
238).  An  affidavit,  stating  the  defendant  to  be  indebted  in  a 
certain  aum.  as  the  balance  of  a  bill  drawn  by  plaintiff  and  ac- 
cepted by  the  defendant,  and  due  at  a  day  past,  has  been  held 
sufficient  (  Walmsley  v.  Dibden,  4  Moo.  &  P.  10). 

It  should  also  appear  how  the  defendant  is  liable,  whether  as 
acceptor,  drawer  or  indorser  {Humphreys  v.  Winslow,  6  Taunt. 
531).  The  affidavit  should  show  the  character  in  which  the 
plaintiff  claims,  whether  as  indorsee  or  payee ;  and  if  as  indorsee. 
It  should  state  by  whom  the  bill  was  indorsed  {Lewis  v.  Gompertx, 
1  Dowl.  319). 

Intermediate  endorsements  need  not  be  stated  when  the  maker 
of  a  promissory  note  is  sued  by  an  indorsee  of  the  payee  {Luce  v. 
Irvin,  6  Dowl.  92) ;  in  actions  against  the  drawer  of  a  bill,  the 
affidavit  should  allege  the  presentment  to,  and  the  default  of  the 
acceptor,  or  facts  to  dispense  with  these  allegations ;  but  it  need 
not  allege  notice  of  dishonour  {Simpson  v.  Dick,  3  Dowl.  731). 

Affidavits  of  debt  for  ''goods  sold,"  not  stating  delivery,  and 
for  "goods  sold  and  delivered,"  not  stating  "  by  the  plaintiff  to 
defendant"  {Young  v.  Gatien,  2  M.  &  S.  603);  for  goods  sold 
and  delivered  to  the  defendant  without  saying  "by  the  plaintiff" 
{Carihrow  v.  Hagger,  1  East,  106);  and  for  goods  sold  and  de- 
livered for  the  defendant,  instead  of  to  the  defendant  {Bell  v. 
Thrupp,  2  B.  &  A.  596);  for  work  done  and  materials  pro- 
vided, and  goods  manufactured  and  made  by  the  deponent  for 
the  defendant  at  his  request  {Pontifex  v.  Maltzoff,  1  Exch.  436), 
have  been  held  bad. 

An  affidavit  of  debt  for  money  paid,  laid  out,  and  expended, 
and  lent  and  advanced,  by  plaintiff  "to"  the  defendant,  and  at 
his  request,  omitting  the  words  ''for  the  defendant,"  has  been 
held  insufficient  {Frick  v.  Poole,  9  B.  &  C.  548).  An  affidavit 
for  money  had  and  received  on  account  of  the  plaintiff  ought  to 
state  it  to  have  been  received  by  the  defendant  to  the  plaintiff's 
use  {Kelly  v.  Curzon,  4  A.  &  K.  622). 

An  affidavit  that  defendant  is  indebted  to  plaintiff  in  1,000/. 
under  an  agreement  in  writing,  whereby  defendant  undertook  to 
pay  plaintiff  the  balance  of  accounts,  &c.  "  which  said  balance  is 
still  due  and  unpaid,"  without  stating  that  the  balance  was  1,000/. 
was  held  insufficient  {Hatfield  v.  Linguard,  6  T.  K.  217).  But  an 
affidavit  that  defendant  is  indebted  to  plaintiff  on  the  "halance 
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of  an  aeeount  stated/'  without  adding  "and  aettled**  (Tyier  ▼. 
Campbell,  8  Bing.  N.  C.  67ff);  and  an  affidavit,  stating  defendant 
to  be  indebted  to  plaintiff*  "  on  an  account  stated  between  them/' 
have  been  held  sufficient  (Bahntmno  v.  May,  6  Dowl.  806). 

An  affidavit  against  the  surety,  on  a  guarantee  for  goods,   Onarantee. 
should  show  the  amount  guaranteed,  the  terms  of  the  guarantee, 
that  the  time  for  payment  had  elapsed,  and  that  the  principal 
debtor  had  not  paid  (Angtu  v.  RobilUard,  2  Dowl.  90). 

An  affidavit  of  a  cause  of  action  arising  on  the  breach  of  an  Breach  of 
agreement  must  state  a  breach  (/the  agreement  (Stiuton  v.  Hughet,  agreement. 
6  T.  R.  13). 

If  interest  be  sought  to  be  recovered  as  a  debt,  the  affidavit  Interest. 
should  show  an  express  contract  (Harruon  v.  Turner,  4  Dowl. 
72).     It  need  not  state  the  amount  of  the  principal,  nor  the  time 
when  it  began  to  run  (  fVhite  v.  Sowerby,  3  Dowl.  584). 

(e)  Before  whom  AffidatAtt  to  he  ueed  in  the  Superior  Courte  may 

be  sworn. 

Affidavits  to  be  u^ed  in  the  Superior  Courts  may  he  sworn 
before  the  court  or  the  judge  to  whom  the  application  is  made. 
An  affidavit  sworn  before  a  judge  of  one  of  the  Superior  Courts 
may  be  used  in  the  court  to  which  such  judge  belongs,  but  not  in 
any  other  court  unless  entitled  in  such  other  court  (R.  G.,  H.  T. 
1853,  r.  144).  They  may  also  be  swpm  before  a  commissioner 
empowered  to  take  affidavits  in  the  court  in  which  the  affidavit 
is  entitled  (29  Car.  2,  c.  5).  See  as  to  affidavits  sworn  before 
attomies,  their  agents,  and  clerks  (R.  G.,  H.  T.  1853,  rr.  142, 
143;  and  Horse/all  y.  Matthewman,  3  M.  &  S.  154). 

Affidavits,  if  sworn  in  Scotland  or  Ireland,  may  be  sworn  before  Steom 
a  commissioner  of  the  court  appointed  to  take  affidavits  (3  &  4  <*broad. 
Will.  4,  c.  42).  An  affidavit  may  also  be  sworn  either  before  a 
judge  or  magistrate,  or  other  person  authorized  by  law  to  take 
affidavits.  If  the  affidavit  be  sworn  before  a  judge,  the  judge's 
signature  to  the  jurat  must  be  verified  by  affidavit  to  be  made  in 
this  country  {Dalmer  v.  Bernard,  7  T.  R.  252).  If  sworn  before 
a-magistrate  or  other  person,  not  only  the  signature,  but  also  the 
authority  to  administer  an  oath,  must  be  verified  in  like  manner, 
or  by  the  certificate  of  a  notary  public  (Ex  parte  Worsley,  2  H.  Bl. 
275),  or  a  British  consul  acting  in  this  case  as  a  notary  public 
(6  Geo.  4,  c  87,  s.  20  ;  Re  Barber,  4  Dowl.  640). 

A  notarial  certificate  proves  itself  ( Coles  v.  Sherrard^  1 1  Ezch. 
482);  as  to  its  effect,  see  Chesmer  v.  NoyeSt  4  Camp.  129. 

An  affidavit  made  abroad  may  be  sworn  before  a  magistrate  Abroad. 
there,  but  his  signature  and  his  authority  to  administer  an  oath 
must  be  verified  in  Fike  manner  {Omealy  v.  Newell^  8  East,  864). 

Affidavits  and  notarial  acts  may  now  be  made  and  done 
abroad  before  and  by  English  ambassadors  and  other  diplomatic 
agents,  and  before  consuls ;  and  may  be  received  in  evidence 
without  proof  of  the  seal  or  signature  of  such  ambassador  or 
official  person  which  they  may  purport  to  have  affixed  to  them 
(18  &  19  Vict  c.  42). 

(f)  The  Jurat, 

In  the  jurat  must  be  stated  the  date  of  swearing  (he  affidavit  Jurai. 
ifihckwell  V.  AUen,  7  M.  &  W.  146),  as  also  the  place  and 
cmuUy  where  it  is  sworn,  if  sworn  before  a  commissioner  (Cass  v. 
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mtuumer. 


Jffdeponeni 
6e  illiteraU, 


Cau,  1  D.  &  L.  698.)    The  |>lace,  however,  may  be  ttated  by 
reference,  if  it  be  mentioned  in  the  body  of  the  affidavit  (Groat 
T.  Fry,  8  DowL  234). 
Xftvom  If  the  affidavit  be  sworn  before  a  eommitnoner,  the  words 

ftj/w^om-  u  jjgf^,^  „g..  mygj  ^  inserted  in  the  jurat  It  should  appear 
that  the  person  before  whom  it  is  sworn  is  a  commissioner  of  the 
court  in  which  it  is  entitled ;  and  the  omission  of  these  words 
cannot  be  waived  (A.  v.  Bloxkam,  2  D.  &  L.  168). 

If  the  affidavit  be  made  by  two  or  more  persons  their  several 
names  must  be  written  in  the  jurat  (R.  G.,  H.  T.  1853,  r.  189). 

If  the  affidavit  be  made  by  a  person  who  appears  to  be  illiterate, 
the  fiict  that  the  affidavit  was  read  to  the  party  making  it,  and 
that  the  deponent  seemed  perfectly  to  undentand  the  same,  ought 
to  be  stated  in  the  jurat  {Haynet  v.  Powell,  3  Dowl.  599;  R.  G., 
H.  T.  1853,  r.  141)1  When  the  deponent  makes  his  mark,  it 
should  appear  from  the  jurat  that  the  mark  vhu  wuuU  by  thg  dt' 
ponent  (  Wilton  v.  Blakey,  9  Dowl.  352). 

If  sworn  abroad,  the  jurat  ought  to  state  the  place  specially  ;— 
so  held  in  Walker  v.  CkrUlian,  by  Bosanquet,  J.,  after  consultation 
with  the  judges  (2  Chit  Prac.  1453). 

Where  an  affidavit  is  made  by  a  foreigner  in  English,  an  in- 
terpreter must  be  sworn  to  interpret  it  truly,  and  the  jurat  should 
state  that  the  interpreter  was  so  sworn,  and  did  so  interpret 
(Boee  V.  Solliert,  4  B.  &  C.  358).  If  the  affidavit  be  in  a  foreign 
language,  there  must  be  another  affidavit  by  an  interpreter  as  to 
its  translation  and  meaning  {Re  Ready,  6  DowL  615). 


abroad. 


Jfmadebfa 
/oreigiitr. 


Jurat. 


Bignatureof 


A  rule  of  the  Superior  Courts  provides,  that  no  affidavit  shall 
be  read  or  made  use  of,  in  the  jurat  of  which  there  shall  be  any 
interiineation  or  erasure  (R.  G.,  H.  T.  1853,  r.  140).  A  line 
drawn  through  two  words  in  the  jurat,  leaving  them,  however, 
perfectly  legible,  is  an  erasure  within  this  rule,  and  vitiates  the 
affidavit  {WiUiame  v.  Chugh,  I  A.  &  £.  376).  Striking  out  the 
date  mentioned  in  the  jurat  with  a  pen,  and  introducing  the 
right  date,  is  an  erasure  within  the  meaning  of  the  above  rule 
{Chambere  v.  Barnard,  9  Dowl.  557). 

An  alteration  in  the  jurat,  or  other  parts  of  an  affidavit  after  it 
is  sworn,  nullifies  it ;  it  cannot  be  used.  But  if  the  jurat  be 
struck  out,  it  may  be  re-sworn.  If  an  interlineation  is  made  in 
an  affidavit  previously  to  its  being  sworn,  it  should  be  noticed  by 
the  person  before  whom  it  is  sworn,  by  placing  his  initials  in  the 
margin,  for,  if  the  objection  is  taken,  the  affidavit  cannot  be  read. 

The  same  observations  apply  to  affirmations.  The  jurat  of  an 
affirmation  will,  of  course,  be  "  qffirmed  "  before  me,  &c.  (See 
hereon  the  C.  L.  P.  A.  1854,  ss.  20,  21.) 

An  affida? it  of  which  the  jurat  is  defective  cannot  be  used,  and 
a  rule  procured  on  it  will  be  discharged  with  costs  (Cobbett  v. 
Ol^ld,  16  M.  &  W.  469). 

(g)  Signature  ((f  Deponent. 

An  affidavit  ought  to  be  signed  by  the  deponent ;  if  he  cannot 
write  he  ought  to  make  his  mark  (  Wilton  v.  Blakey,  9  Dowl.  852 ; 
Nathan  v.  Cohen,  8  DowL  370).  The  usual  signature  ought  to  be 
used,  though  it  do  not  correspond  With  the  name  given  to  the 
deponent  in  the  affidavit  {Handt  v.  CUmente,  1  D.  &  L.  379). 
An  affidavit  without  deponent's  signature,  made  in  Gennany, 
was  admitted,  it  appeanns  that  such  was  the  practice  in  Gcr* 
numjr  iBe  Body,  9  DowL  615). 
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(h)  EMbiU. 

Exhibits  referred  to  in  or  attached  to  affidavits  must  be  spe- 
cified {R$  Joteph  JllUoH,  3  W.  R.  62);  and  copies  of  such  ex- 
hibits, if  not  filed,  must  be  girttk  to  the  other  side,  if  required 
[TeMmii  v.  Jw^Ur,  7  DowL  764). 

(i)  FUimg. 

All  affidavits  must  be  filed  within  the  time  (if  any)  prescribed, 
unless  leave  to  file  them  afterwards  be  obtained  (R.  G.,  H.  T. 
1853,  r.  Ii5). 

Affidavits  used  at  chambers  must  be  filed  with  the  Masters 
of  the  court,  and  must  be  delivered  to  them  for  that  purpose 
within  ten  days  next  after  that  on  which  the  matter  was  ouposed 
of  (R.  G.,  H.  T.  1853,  r.  147). 

The  rules  of  court  relating  to  affidavits  (which  see,  pott,)  are 
R.  G^  H.  T.  1853,  rr.  139  to  148,  and  R.  G.,  M.  V.  1854,  r.  2. 


2.  The  court  or  judge  must  be  satisfied  that  the  defendant  was   Writ  mma 
personally  served,  or  that  reasonable  efforts  were  made  to  effect  comt  to  de- 
personal  service,  and  that  the  writ  came  to  the  defendant's  know*  ^S^^il^L 
ledge.    As  to  what  will  be  considered  reasonable  efforts  to  effect         ^^' 
personal  lervice,  see  p.  11,  anU,    But  it  is  to  be  observed  that 
from  the  peculiar  language  of  s.  18,  the  plaintiff'  must  do  more 
than  he  is  required  to  do  by  s.  17.    He  must  not  only  show  rea- 
sonable effbrta  to  have  been  made,  but  he  must  show  that  the 
writ  came  to  the  knowledge  of  the  defendant.    As  to  what  will 
constitute  **  a  coming  to  the  knowledge"  of  the  defendant,  see 
p.  12,  anU* 


8.  The  defendant's  *'  wilful  neglect  to  appear"  will  be  pre-   Wi\f^l  tug- 
sumed  after  the  writ  has  come  to  his  knowleage.    There  must  be  i*cttoap- 
an  affidavit  of  search  for  an  appearance,  as  p.  12,  ante.    So  also  ^*^' 
the  alternative  **  living  out  of  tne  jurisdiction  to  defeat  and  delay 
creditors,"  is  a  presumption  to  be  raised  firom  the  particular  fiicts 
of  each  case.    It  is  not  a  fact  to  be  drily  stated,  but  in  an  affidavit 
circumstances  sufficient  to  raise  the  presumption  must  be  set  out ; 
see  hereon  decisions  as  to  acta  of  bankruptcy. 


The  court  or  judge  will  order  that  the  plaintiff  be  at  liberty  to 
proceed,  and  his  proceedings  are  regulated  by  ss.  28  and  94. 

19.  In  any  action  against  a  person  residing  out  of  Ai  toseUoos 
the  jurisdiction  of  the  said  courts,  and  not  oeing  a  il£^%nen 
British  subject,  the  like  proceedings  may  be  taken  as  ^^^^ 
against  a  British  subject  resident  out  of  the  juris-  diction  or  the 
diction,   save  that,   in  lieu  of  the  form  of  writ  of  cS52!* 
summons  in  the  Schedule  A.  to  thb  act  annexed, 
marked  No.  2,  the  plaintiff  shall  issue  a  writ  of  sum- 
mons according  to  the  form  contained  in  the  said 
Schedule  A.,  marked  No.  3,  and  shall  in  manner 
aforesaid  serve  a  noiioe  of  such  last-mentioned  writ 
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Omiition  to 
Iniert  or 
indorse 
matters  in  or 
on  writ  not 
to  nullify  it. 


Antftidment 
to  save  the 
Utatutf  of 
Limitations. 


upon  the  defendant  therein  mentioned,  which  notice 
shall  be  in  the  form  contained  in  the  said  schedule 
also  marked  No.  3;  and  such  service  shall  be  of  the 
same  force  and  effect  as  the  service  of  the  writ  of 
sununons  in  any  action  against  a  British  subject  re- 
sident abroad,  and,  bj  leave  of  the  court  or  a  judge, 
upon  their  or  his  being  satisfied  by  affidavit  as  afore- 
said, the  like  proceedings  may  be  had  and  taken  there- 
upon.* 

The  procedure  under  this  section  is  precisely  the  same  as  that 
under  s.  18,  only  that  the  affidavit  of  service  should  specify  the 
service  of  the  "  notice  "  instead  of  the  "  copy  *'  of  the  writ 

As  to  endorsing  the  time  of  service  (under  s.  15),  as  in  the 
case  of  an  ordinary  writ  of  summons,  see  p.  10,  ante. 

This  section  does  not  apply  to  foreign  corporations  (Ingate  v. 
Auttnan  Lloyd*,  4  C.  B.,  N.  S.  704). 

20.  If  the  plaintiff  or  his  attorney  shall  omit  to 
insert  in  or  endorse  on  any  writ  or  copy  thereof  any 
of  the  matters  required  by  this  act  to  be  inserted 
therein  or  endorsed  thereon,  such  writ  or  copy  thereof 
shall  not  on  that  account  be  held  void,  but  it  may  be 
set  aside  as  irregular,  or  amended,  upon  application  to 
be  made  to  the  court  out  of  which  the  same  shall  issue, 
or  to  a  judge;  and  such  ajnendment  may  be  made,  upon 
any  application  to  set  aside  the  writ,  upon  such  terms 
as  to  the  court  or  judge  may  seem  fit. 

The  rule  upon  which  the  courts  formerly  acted  in  the  amend- 
ment of  the  writ  is  laid  down  in  CoodchUd  v.  Leadkam  (1  Exch. 
707).  They  amended  where  the  action  would  otherwise  be  haired 
by  the  Statute  of  Limitations,  or  where  the  writ  itself  varied  from 
the  pracipe.  In  Brown  v.  FulUrton  (13  M.  &  W.  5&&),  a  plaintiff 
was  added;  and  in  ChrUHe  v.  Bell  (16  M.  &  W.  669),  the  cha- 
racter of  the  plaintiffs  and  defendants  was  added,  in  both  cases  to 
save  the  stetute.  See  also  Came  v.  Malint  (6  Exch.  803).  In 
Kirk  v.  Dolby  (6  M.  &  W.  636),  the  date  of  the  writ  was  altered 
to  make  it  correspond  with  the  pracipe;  see  also  William*  v. 
William*  (10  M.  &  W.  476);  Manor  v.  Spdidmg  (1  D.  &  L.  878); 
Cultferwell  v.  Nugee  (15  M.  &  W.  559);  but  the  date  will  not  be 
altered  to  save  the  statute,  as  the  writ  must  bear  the  true  date 
of  its  issue  {Campbell  v.  Smart,  5  C.  B.  196),  unless  it  be  to 
make  it  agree  with  the  pracipe  {Clarke  v.  Smith,  2  H.  fir  N.  753). 
In  one  case,  before  the  Uniformity  of  Process  Act  (2  &  3  Will. 4, 
c,  89),  a  capiat  was  amended  by  altering  the  name  of  the  defend- 
ant (Oirr  V.  Shaw,  7  T.  R.  299)  {  and  in  another  caae  the  Chris, 
tian  names  of  two  defendants  were  inserted  {Buthetford  v.  Mein, 
2  Smith,  392> 

The  courts  formerly  decided  that  they  would  not  allow  an 
amendment  by  the  addition  of  a  defeodaat  {Omnichild  ^^Leadham^ 


•  If,  thwefors,  a  foreigner  be  resident  fil  ScetlMid  ox  Ireland,  a  writ  auky 
be  issued  against  him,  and  served  in  either  country,  the  exceptive  words  of 
Sr  U  (p.  14),  mS<,  not  being  intvodaoed  lato  fUs  seetlen. 
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wttpta;  Bohertt  t.  Bate,  6  A.  &  E.  776).  Nor  does  this  soedon 
enable  them  to  do  so,  though  the  name  of  a  defendant  may  be 
added  aftnr  a  plea  in  thatement  (a  36,  poti). 

The  courts  formerly  refused  to  amend  the  copy  of  the  writ,  for  AmenHMml 
this  is  the  act  of  the  iarty  {Beclet  v.  Cbfe,  8  M.  &  W.  637).  The  ^^^W- 
power  of  amending  tne  copy  of  the  writ  is  here  expressly  given. 
If  isnomcrs  were  formerly  amended  by  judge's  order,  '*  at  the  cost 
of  the  plaintiffs  "  {Rush  v.  Kennedy,  7  Dowl.  199).  The  court  or 
a  judge  may  amend  now,  "upon  such  terms  as  may  seem  ftt;" 
generally  at  the  cost  of  the  plaintiff;  but  see  ss.  21,  222. 

The  application  to  set  aside  the  writ  may  be  made  either  to  AppUeaHon 
die  court  in  term,  or  to  a  judge  at  chambers.  It  ought  to  be  ^t/tLS?^^ 
made  within  a  reasonable  time,  ordinarily  within  the  time  allowed 
for  appearing  ( Ttlling  v.  Hodgton,  13  M.  &  W.  638) ;  and  it  must 
be  made  before  taking  a  firesh  step,  after  knowledge  of  the  irre- 
gularity (It  G.,  H.  T.  1853,  r.  135).  As  to  what  will  constitute 
**  irregularity*'  in  the  writ,  see  imie,  ss.  2,  4,  5,  6,  7,  8.  It  is 
not  strictly  necessary  to  state  the  irregularity  on  which  the  party 
relies  in  applying  for  a  rule  nUi.  It  is  sutflcient  if  it  appears 
upon  the  affidavit  on  which  the  rule  is  applied  for  {Renme  v. 
Bruce,  2  D.'&  L.  946).  In  the  case  of  a  summons  at  chambers, 
it  is  necessary  (R.  G.,  H.  T.  1853,  r.  136) ;  because  that  is  com- 
monly taken  out  without  filing  any  affidavit,  so  that  the  opposite 
party  might  be  in  entire  ignorance  of  what  he  was  called  upon  to 
answer,  if  it  were  not  so  stated  {Hennie  v.  Bruce,  ubi  supra). 

If  an  application  to  set  aside  the  writ  be  made  to  the  court,  a  ifotiee  <tf 
two  days'  notice  of  motion  should  be  given,  in  order  that  the  rule  eppliaaie». 
nisi  may  stay  proceedings  (R.  G.,  H.  T.  1853,  r.  160). 

Upon  the  hearing,  the  Court  or  Judge  may  order  that  the 
plaintiff  be  at  liberty  to  amend  the  summons  and  copy  (see  s.  222, 
poet),  stating  the  terms,  if  terms  be  put  on  the  plaintiff  as  to  costs, 
or  the  defendant's  pleading. 

21.  K  either  of  the  forms  of  writ  of  summons  con*  sobstitution 
tained  in  the  Schedale  A.  to  this  act  annexed,  and  ^SM&m- 
marked  respectively  Nos.  1,  2  and  3,  shall  by  mistake  tenceofone 
or  inadrertence  be  substituted  for  any  other  of  them,  fo!r^nothn^ 
such  mistake  or  inadvertence  shall  not  be  an  objection  ^^  ^  hy 
to  the  writ  or  any  other  proceeding  in  such  action,  but  iut  ooJti! ' 
the  writ  may,  upon  an  ex  parte  application  to  a  jud^e, 
whether  before  or  after  any  application  to  set  aside 

such  writ  or  anj  proceeding  thereon,  and  whether  the 
same  or  notice  thereof  shall  have  been  served  or  not^ 
be  amended  by  such  judge  without  costs. 

(C^rem  v.  Braddyl,  4  W.  R.  487,  Ex.) 

22.  A  writ  for  service  within  the  jurisdiction  may  writs  for 
he  issued  and  marked  as  a  concurrent  writ  with  one  ^^j^unaad 
for  service  out  of  the  jurisdiction,  and  a  writ  for  ser-  without  ju- 
vice  out  of  the  jurisdiction  may  be  issued  and  marked  mMr^^eon- 
aa  a  concurrent  writ  with  one  for  service  within  the  eunent  and 
jurisdiction. 

X.  C 
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Affldaviu  in  23.  Any  affidavit  for  the  purpose  of  enabling  the 
majTii*****  court  or  a  judge  to  direct  proceedings  to  be  taken 
•worn  before  against  a  defendant  residing  out  of  the  jurisdiction 
a  consul.  ^£  ^Yxq  gaid  courts  may  be  sworn  before  any  consul- 
general,  consul,  vice-consul  or  consular  agent  for  the 
time  being,  appointed  by  her  Majesty  at  any  foreign 
port  or  place ;  and  every  affidavit  so  sworn  by  virtue 
of  this  act  may  be  used  and  shall  be  admitted  in  evi- 
dence, saving  all  just  exceptions,  provided  it  purport 
to  be  signed  by  such  consul-general,  consul,  vice- 
consul  or  consular  agent,  upon  proof  of  the  official 
character  and  signature  of  the  person  appearing  to 
have  signed  the  same :  provided  always,  that  if  any 
Forgery  0/ a  person  shall  forge  the  signature  of  any  such  affidavit, 
signature  to  Qp  ghall  uso  or  tender  in  evidence  any  such  affidavit 
With  a  false  or  counterfeit  signature  thereto,  knowing 
the  same  to  be  false  or  counterfeit,  he  shall^be  guilty 
of  felony,  and  shall  upon  conviction  be  liable  to  trans- 
portation for  seven  years,  or  to  imprisonment  for  any 
term  not  exceeding  three  years,  nor  less  than  one  year, 
with  hard  labour  ;  and  every  person  who  shall  be 
charged  with  committing  any  felony  under  this  act 
may  be  dealt  with,  indicted,  tried,  and,  if  convicted, 
sentenced,  and  his  offence  may  be  laid  and  charged  to 
have  been  committed  in  the  county  or  place  in  which 
he  shall  be  apprehended  or  be  in  custody ;  and  every 
accessory  before  or  after  the  fact  to  any  such  offence 
may  be  dealt  with,  indicted,  tried,  and,  if  convicted, 
sentenced,  and  his  offence  may  be  laid  and  charged  to 
have  been  committed  in  any  county  or  place  in  which 
the  principal  offender  may  be  tried:  provided  also, 
that  if  any  person  shall  wilfully  and  corruptly  make 
a  false  affidavit  before  such  consul-general,  consul, 
vice-consul  or  consular  agent,  every  person  so  offending 
shall  be  deemed  and  taken  to  be  guilty  of  perjury,  in 
like  manner  as  if  such  false  affidavit  had  been  made 
in  England  before  competent  authority,  and  shall  and 
may  be  dealt  with,  indicted,  tried,  and,  if  convicted, 
sentenced,  and  his  offence  may  be  laid  and  charged  to 
have  been  committed  in  any  county  or  place  in  which 
he  shall  be  apprehended  or  be  in  custody,  as  if  his 
offence  had  been  actually  committed  in  that  county  or 
place. 

See  also  the  18  k  19  Viet,  c  42,  cited  suproj  p.  21. 

The  affidavit  of  service,  as  taken  before  a  consul-general,  was 
by  this  section  only  to  be  admitted  upon  proof  of  the  official 
character  and  signature  of  the  person  appearing  to  have  signed 
the  same ;  but  that  proof  is  now  unnecessary  under  the  Srd  sect 
of  the  last-mentioned  act 
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Affidavits  of  service  in  countries  where  there  are  no  diplomatie 
or  consular  officers  should  be  sworn  before  some  person  having 
by  the  law  of  the  country  authority  to  administer  oaths;  see 
hereon,  suprOf  p.  21. 

In  the  jurat  of  the  affidavit  of  service,  it  will  be  proper  to  state 
the  official  character  of  the  person  before  whom  it  is  sworn,  and 
the  place  must  be  specially  stated  (ante,  p.  22). 

24.  From  the  time  when  this  act  shall  commence  Dittdngas  to 
and  take  effect,  so  much  of  the  said  act  of  his  late  SSJJcJot 
Majesty  King  William  the  Fourth  as  relates  to  the  to  proceed 
writ  of  distringas,  and  the  proceeding  thereon,  whether  IboUiiIiid7 
for  the  purpose  of  compelling  appearance  or  for  pro- 
ceedings to  outlawry,  shall  be  repealed,  except  so  far 

as  may  be  necessary  for  the  purpose  of  giving  effect 
to  proceedings  already  taken,  or  to  be  taken  after  the 
commencement  of  this  act,  under  or  by  reason  of  any 
writ  of  distringas  issued  before  the  commencement 
of  this  act,  or  under  any  rule  or  order  authorizing  the 
issuing  of  such  writ,  and  made  before  the  commence- 
ment of  this  act. 

This  section  abolished  outlawry  on  metne,  but  not  on  final, 
process. 

25.  In  all  cases  where  the  defendant  resides  within  Speeiai  en- 
the  jurisdiction  of  the  court,  and  the  claim  is  for  a  fhe^^JScti-' 
debt  or  liquidated  demand  in  money,  with  or  without  lan  of  debts 
interest,  arising  upon  a  contract,  express  or  implied,  V^^AnX 
as,  for  instance,  on  a  bill  of  exchange,  promissory  ^™^®^ 
note  or  cheque,  or  other  simple  contract  debt,  or  on 

a  bond  or  contract  under  seal  for  payment  of  a  liqui- 
dated amount  of  money,  or  on  a  statute  where  the 
sum  sought  to  be  recovered  is  a  fixed  sum  of  money, 
or  in  the  nature  of  a  debt,  or  on  a  guarantee,  whether 
under  seal  or  not,  where  the  claim  against  the  principal 
is  in  respect  of  such  debt  or  liquidated  demand,  bill, 
cheque  or  note,  the  plaintiff  shall  be  at  liberty  to 
make  upon  the  writ  of  summons  and  copy  thereof  a 
special  endorsement  of  the  particulars  of  his  claim,  in 
the  form  contained  in  the  Schedule  (A.)  to  this  act 
annexed,  marked  No.  4,  or  to  the  like  effect ;  and  Speefai  en- 
when  a  writ  of  summons  has  been  endorsed  in  the  ^  Btj!nd°or 
special  form  hereinbefore  mentioned,  the  endorsement  particulars 
shall  be  considered  as  particulars  of  demand,  and  no  ^'  *°^^  ' 
further  or  other  particulars  of  demand  need  be  deli- 
vered, unless  ordered  by  the  court  or  a  judge. 

This  proceeding  is  only  applicable  upon  writs  for  service  ufUhiM' 
the  jurisdiction. 

C2 
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A  judgment  debt  may  be  endorsed  under  tbis  section  {Hodtoll 
V.  Baztert  in  error,  L.  J.  28,  Q.  B.  61). 

Interest  must  not  be  endorsed,  unless  payable  under  an  ex- 
press  contract  to  that  effect,  or  upon  bills  of  exchange  or  promis- 
sory notes;  and  any  attempt  thus  to  obtain  interest  in  other 
cases  will  be  severely  dealt  with  by  the  courts  {Hodway  ▼.  Lucas, 
10  Exch.  667). 

The  expenses  of  noting  a  bill  of  exchange  can  only  be  en- 
dorsed upon  writs  issued  under  "The  Summary  Procedure  on 
Bills  of  Exchange  Act,  1865,"  pott  {Rpper  v.  Hunt,  10  Exch. 
474). 

It  is  irregular  to  deliver,  without  leave  of  a  judge,  different 
particulars  ft'om  those  endorsed ;  but  if  delivered  and  not  set 
aside,  the  plaintiff  may  use  them  at  the  trial  {Framant  v.  Jshity, 
1  E.  &  B.  723). 

By  PI  R.,  T.  T.  1853,  r.  IS  (pott\  payment  need  not  be 
pleaded  where  credited  in  the  particulars  of  demand ;  but  this 
rule  does  not  apply  where  the  plaintiff,  seeking  to  recover  a 
balance,  does  not  state  the  particular  sums  credited.  The  plain- 
tiff, in  endorsing  his  writ,  should  have  this  rule  in  view,  so  as  to 
avoid  the  coats  of  a  successful  plea  of  paymenL 

As  to  judgment  by  default,  when  the  writ  is  specially  endorsed, 
see  s.  27.  As  to  the  costs  of  the  declaration,  if  there  be  no  spe- 
cial endorsement,  see  s.  28.  It  is  only  when  the  defendant  re- 
sides within  the  junadiction  that  final  judgment  on  default  is 
obtainable. 

Appeasance. 

and  Proctei-      And  Y^ith  Fospect  to  the  appearance  of  the  defend- 
dSSJt<^    ant,  and  proceedings  of  the  plaintiff  in  default  of 
Appearanct,  appearance,  be  it  enacted  as  follows  : — 

Appemrance        26.  From  the  time  when  this  act  shall  commence 
pra^^onV^  and  take  effect,  so  much  of  a  certain  act  of  parliament 
acts  of  IS       passed  in  the  twelfth  year  of  the  reign  of  his  late 
SdVwmfi  Majesty  King  George  the  First,  intituled  "An  Act  to 
u  h«L***^      prevent  frivolous  and  vexatious  Arrests,"  and  so  much 
of  the  said  act  of  his  late  Majesty  King  William  the 
Fourth  as  relates  to  the  entering  an  appearance  for 
the  defendant  hy  the  plaintiff  in  any  action  in  Miy  of 
the  said  Superior  Courts,  shall  be  repealed,  except  so 
fkr  as  may  he  necessary  to  support  proceedings  here- 
tofore taken,  and  no  appearance  need  be  entered  by 
tiie  plaintiff  for  the  defendant. 
Fioaijudg.         27.  In  case  of  non-appearance  by  the  defenda&t, 
wriTipl^iy  '^liei^  the  writ  of  summons  is  endorsed  in  the  special 
endoned  in    form  hereinbefore  provided,  it  shall  and  may  be  lawM 
appMcaooe.    ^  the  plaintlfl^  on  filing  an  affidavit  of  personal  ser- 
vice of  the  writ  of  summons,  or  a  judge's  order  fi>r 
leave  to  proceed  under  the  provisions  or  this  act,  and 
a  copy  of  the  writ,  of  Bninnnang»  at  once  to  sign  fiqal 
judgment  in  the  form  contained  in  the  SohedSe  (A*) 
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to  iJris  Mft  annexed,  marked  No.  6  (on  which  judg- 
ment no  proceeding  in  error  6haU  lie),  for  any  sum 
not  exceeding  the  sum  endorsed  on  the  writ,  together 
with  interest  at  the  rate  specified,  if  any,  to  the  date 
of  the  judgment,  and  a  sum  for  costs  (to  be  fixed  by 
the  Masters  of  the  said  Superior  Courts,  or  any  three 
of  them,  subject  to  the  approval  of  the  judges  thereof, 
or  any  eight  of  them,  of  whom  the  Lord  Chief  Jus- 
tices and  the  Lord  Chief  Baron  shall  be  three),  unless 
the  phuntifiT  claim  more  than  such  fixed  sum,  in  which 
eaee  the  costs  shall  be  taxed  in  the  ordinary  way ;  and 
the  plaintiff  may  upon  such  judgment  issue  execution 
at  the  expiration  of  eight  days  from  the  last  day  for 
appearance,  and  not  before  :  provided  always,  that  it 
shall  be  lawful  for  the  court  or  a  judge,  either  before 
or  after  final  judgment,  to  let  in  the  defendant  to  defend 
upon  &n  Implication,  supported  by  satisfactory  affidavits 
accounting  for  the  non-appearance,  and  disclosing  a 
defence  upon  the  merits. 

The  final  judgment  under  this  •ection  is  only  to  be  obtained 
in  cases  where  the  writ  of  summons  is  specially  endorsed  under 
s.  25.  The  writ  roust  either  have  been  served  personally,  or 
leave  obtained  to  proceed  as  if  personal  service  had  been  effected 
under  s.  17.  In  the  former  case  the  affidavit  of  personal  service, 
in  the  latter  the  judge's  order,  must  be  filed  on  signing  judgment. 

In  order  te  set  aside  a  judgment  under  this  section,  it  is  neces- 
sary to  disclose  merits,  and  it  is  not  sufficient  to  swear  to  them 
generally,  as  in  a  common  affidavit  of  merits  (  fyiiiley  v.  fVkiley, 
4  C.  B.,  N.  S.  653,  overruling  upon  this  point  Warrington  v. 
Leakey  1 1  Exch.  S04).  But  the  truth  of  the  mcts  alleged  will  not 
be  further  in(|uired  into  upon  the  applieation  by  admitting  affi- 
dsTits  in  reply  (  WttrringUm  v.  Leake^  supra). 

The  costs  for  which  judgment  may  be  thus  signed  are  fixed  by 
ItG.,  H.T.I  853,  r.  1. 

Where  the  last  of  the  eight  days  from  the  last  day  for  appear- 
ance fell  on  a  Sunday;  it  was  held,  that  exeoutton  might  be 
issued  on  the  Monday,  and  that  R.  G.,  H.  T.  1863,  r.  174,  did  not 
apply  {Rowberrff  v.  Mwgan,  9  Exch.  730). 

A  judgment  will  be  set  aside  under  this  section,  where  any 
claim  is  endorsed  upon  the  writ  that  is  not  properly  endorsable 
under  s.  25,  if  the  judgment  be  signed  for  such  claim  (see  Rogers 
5r.  Uttni,  and  Rodway  v.  Zweof ,  ubi  supra).  The  general  equitable 
powers  of  the  courts  over  judgments  are  not  curtailed  by  the 
affirmative  language  of  this  seotion  (see  Hall  v.  Scsison,  L.  /•  28, 
Ex.85). 

The  defendant  may  be  let  in  to  defend  after  judgment  signed  Affidavit  of 
ttpen  an  affidavit  of  merits.  It  has  long  been  the  practice  to  let  "Mtm. 
in  a  defendant  to  defend  on  merits  {Listed  v.  £««,  1  Salk,  402); 
but  die  defenee  must  be  on  the  merits.  Pleas  of  the  Statute  of 
Limitations  {Maddoek  ▼.  Hctmes,  1  B.  ft  P.  228),  of  bankruptcy 
(Evans  v.  Gill,  1  B.  &  P.  52),  or  infancy  {Deiijleldv.  Tarmr,  5 
Taunt.  856),  are  defences  on  the  merits  within  this  rule.  A  plea 
to  an  attorney's  action  that  no  bill  was  delivered  was,  in  Beck 
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▼.  Mordaunty  4  Dowl.  112,  held  not  to  be  a  plea  to  the  merits; 
but  in  fVilkimton  v.  Page,  1  D.  &  L.  91S,  Tindal,  C.  J.,  expre88e4 
an  opinion  to  a  different  effect. 

The  defendant  must  also  account  in  some  way  for  not  having 
entered  an  appearance. 

The  defendant  must  generally  pay  the  costs  of  the  application 
(Listed  ▼.  Lee,  eupra),  and  plead  issuably  without^delay.  Some- 
times he  may  be  ordered  to  bring  money  into  court  (see  Wade  t« 
Simeon,  13  M.  &  W.  637). 

The  affidavit  may  be  made,  not  only  by  the  defendant,  if  he 
M  advised  and  believes,  but  by  the  attorney  or  his  clerk,  if  he  has 
been  it\formed  or  instructed,  and  believes,  or  by  an  agent,  if  he 
state  that  from  his  instmctions  he  believes  (Rowbotham  v.  Dupree^ 
5  Dowl.  557  ;  Schoffield  v.  Muggins,  3  Dowl.  427).  The  affidavit 
must  show  the  merits  to  be  merits  to  the  action  {Bromley  v.  Gerish, 
1  D.  &  L.  768 ;  see  further,  Tate  v.  Bodfield,  3  Dowl.  218 ;  Bower 
V.  Kemp,  1  Dowl.  282 ;  Page  v.  South,  7  DowL  412 ;  Crossby  v. 
Innes,  6  Dowl.  666), 

Jndgmentfor  28.  In  case  of  such  non-appearance,  where  the  writ 
■[nce*SSere  ^^  summons  is  not  endorsed  in  the  special  form  herein- 
the  writ  if  before  provided,  it  shall  and  m&j  be  lawful  for  the 
ta  the  ipedai  Plaintiff*  OB.  filing  an  affidavit  of  personal  service  of 
form.  the  writ  of  summons,  or  a  judge's  order  for  leave  to 

proceed  under  the  provisions  of  this  act,  and  a  copy 
of  the  writ  of  summons,  to  file  a  declaration  endorsed 
with  a  notice  to  plead  in  eight  days,  and  to  sign  judg- 
ment by  default  at  the  expiration  of  the  time  to  plead, 
so  endorsed  as  aforesaid;  and  in  the  event  of  no  plea 
being  delivered,  where  the  cause  of  action  mentioned 
in  the  declaration  is  for  any  of  the  claims  which  might 
have  been  inserted  in  the  special  endorsement  on  the 
writ  of  sunmions  hereinbefore  provided,  and  the 
amount  claimed  is  endorsed  on  the  writ  of  summons, 
the  judgment  shall  be  final,  and  execution  may  issue 
for  an  amount  not  exceeding  the  amount  endorsed  on 
the  writ  of  summons,  with  interest  at  the  rate  specified, 
if  any,  and  the  sum  fixed  by  the  masters  for  costs,  as 
hereinbefore  mentioned,  unless  the  plaintiff  claim 
more,  in  which  case  the  costs  shall  be  taxed  in  the 
ordinary  way :  provided  always,  that  in  such  case  the 
plaintiff  shall  not  be  entitled  to  more  costs  than  if  he 
had  made  such  special  endorsement^  and  signed  judg- 
ment upon  non-appearance. 

If  a  writ  is  not  specially  endorsed  under  s.  26,  when  it 
might  have  been  so,  the  plaintiff  is  not  entitled  to  the  costs  of 
the  declaration,  so  far  as  that  expense  exceeds  the  costs  under 
s.  27.  In  cases  where  the  writ  cannot  be  so  endorsed,  he  may 
recover  these  costs. 

As  to  the  affidavit  of  personal  service  and  judge's  order,  see 
a.  17,  n.,  ante. 
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29.  The  defendant  may  appear  at  any  time  before  AppeviDce 
judgment,  and  if  he  appear  after  the  time  specified  Jjjjrjjjjj* 
either  in  the  writ  of  summons,  or  in  any  rule  or  order  beftmjudg- 
to  proceed  as  if  personal  service  had  been  effected,  he  '°*'^^ 
shall,  after  notice  of  such  appearance  to  the  plaintiff 
or  his  attorney,  as  the  case  may  be,  be  in  the  same 
position  as  to  pleadings  and  other  proceedings  in  die 
action  as  if  he  had  appeared  in  time:  provided  always, 
that  a  defendant  appearing  after  the  time  appointed 
by  the  writ  shall  not  be  entitled  to  any  further  time 
for  pleading  or  any  other  proceeding  than  if  he  had 
appeared  within  such  appointed  time. 

If  the  defendant  does  not  appear,  the  plaintiff  may  proceed 
against  him  under  ss.  27  or  28 ;  if  he  does  appear,  the  appear- 
ance must  be  in  the  form  prescribed  by  s.  31 ;  and  if  a  de- 
fendant appear  in  person,  he  roust  give  the  address  required  by 
s.  30.  Appearances  entered  under  the  old  practice  were  set 
aside  as  irregular  where  they  did  not  follow  the  requirements  of 
the  statute  then  in  force  {Smith  v.  fVedderbum,  4  D.  &  L.  297, 
and  cases  there  cited).  If  the  defendant  is  described  in  the  writ 
by  initials,  or  by  a  wrong  name,  the  appearance  should  be  entered 
in  his  true  name,  as  thus,  "  William  Wells  Kilpin,  sued  as  W.  W. 
Kilpin"  {Lomax  v.  Kilpin,  4  D.  &  L.  295).  If  an  appearance  be 
entered  which  is  wrong  or  irregular,  it  ought  to  be  amended ;  a 
new  appearance  would  be  irregular  {Baie  v.  Bolton,  4  Dowl.  160, 
677). 

If  two  or  more  defendants  in  the  same  action  appear  by  one 
attorney  at  the  same  time,  their  names  are  to  be  inserted  in  one 
appearance  (R.G.,  H.  T.  1858,  r.  2). 

If  the  defendant  has  not  entered  an  appearance  within  the  Bntrpo/ap- 
eight  days  allowed  for  so  doing,  he  must,  in  order  to  be  in  the  p*^ra^ 
same  position  as  if  he  had  appeared  in  time,  give  notice  to  the  ^^^^ 
plaintiff  of  such  his  appearance. 

An  appearance  in  per  ton  must  be  stated  to  be  so  (s.  31,  post). 

An  infant  can  only  appear  by  guarditm  (  Co.  Litt,  135  b ;  Fret' 
tohaldi  ▼.  Kynatlon,  2  Str.  784 ;  Leech  v.  Cladburn,  2  L.  M.  &  P. 
614) ;  he  cannot  appear  by  proehein  amy  (2  Inst.  261 ;  Fitzgerald 
V.  FiUiert,  3  Mod.  236 :  Simpson  y.  Jackson,  Cro.  Jac.  640).  An 
infant  may  sue  by  guardian  or  by  proehein  amy  admitted  by  the 
court  for  that  purpose,  but  he  cannot  sue  in  person  or  by  attorney. 
See  as  to  the  appointment  of  guardians  ad  litem  and  generally, 
Chitt  Pr.  1 0th  ed.  pp.  1 186— 1192.  See  also  as  to  insolvency  of 
proehein  amy.  Lees  v.  Smith,  L.  J.  29,  Ex.  294 ;  and  as  to  right 
of  infant  to  monies  recovered  in  suit  as  against  the  attorney  em- 
ployed by  the  proehein  emy,  Collins  v.  Brook  {in  error),  L.  J.  29, 
Ex.  255. 

Should  the  time  for  pleading  have  expired,  or  nearly  expired, 
the  defendant  should  give  notice  of  his  appearance  to  the  plain- 
tiff's attorney  (s.  29),  and  apply  to  a  judge  for  further  time  to 
plead. 

80.  Every  appearance  by  the  defendant  in  person  Appearance 
shall  give  an  address,  at  which  it  shall  be  sufficient  to  f/„|i'2!nf in 
leave  all  pleadings  and  other  proceedings  not  requiring  pertootogive 
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personal  serrice;  and  if  such  address  be  not  ^ren  the 
appearance  ^faall  not  be  received ;  and  if  an  address  so 
given  ghall  be  illusory  or  fictitioo?,  the  appearance 
shall  be  irregular,  and  mav  be  set  a^ide  by  the  court 
or  a  judge,  and  the  plaintiff  maj  be  permitted  to  pro- 
ceed by  sticking  up  the  proceedings  in  the  masters' 
office  without  further  service. 

A  book  for  tbe  purpose  of  entering  appeanaccsv  lire,  is  kept  at 
die  masters*  office  (K.  G.,  U.  T.  1&»3,  r.  166). 

The  reason  of  the  latter  provisioD  of  the  abore  section  seems 
to  be,  that  the  appearance  shows  the  defendant  to  he  a?rare  of 
tbe  proceeding?,  and  to  be  watching  their  course.  Leave  to  stick 
up  the  proceedings  must  be  obtained  from  the  court  or  a  jad|pe 
(R.  G.,  H.  T.  1S53,  r.  162;.  In  order  to  obuin  such  leave,  the 
plaintiS*  should  show  by  affidavit  that  proper  and  sufficient  in- 
quiries have  been  made  for  the  defendant  One  visit  to  his  resi* 
dence,  accompanied  by  inquiries  in  tbe  neighbourhood,  was  not 
considered  sufficient  (Fry  v.  Rogers,  2  DowL  412) ;  nor  were  ixk. 

?uirie8  at  a  public  office,  where  the  bill  sued  on  was  payable 
Hemming  v.  Duke,  2  Dowl.  637).  The  particulars  of  the  in* 
quiries  should  be  stated,  and  tbe  application  should  generally  be 
made  to  a  judge  at  chambers  ez  parte,  a  rule  of  court  under  the 
old  practice  having  been  in  such  a  case  absolute  in  the  first 
instance  {Bridges  v.  Austin,  1  Dowl.  272). 

The  application  to  proceed  under  s.  30  should  follow  the 
language  of  the  section,  and  the  rule  or  order  be  drawn  up  in 
similar  terms. 

31.  The  mode  of  appearance  to  every  such  writ  of 
summons,  or  imder  the  authority  of  this  act,  shall  be 
by  delivering  a  memorandum  in  writing  according  to 
the  following  form,  or  to  the  like  effect: — 

«^.,  phiintiff,jigainst  CD.,  |  '^C'-^f^p^ 
against  a -R  and  another,  ^  ^."iT^'^mey 
against  a  D.  and  others.     [     ^^ara  fwh^ 

[If  the  defendant  appears  in  person^  here  give  his 

address,] 

Entered  the        day  of        ,  18    ." 

Such  memorandum  to  be  delivered  to  the  proper  of- 
ficer or  person  in  that  behalf,  and  to  be  dated  on  tbe 
day  of  the  delivery  thereof 
See  a.  G.,  U.  T.  1853,  rr.  2, 166. 


Proccsdingt 


32.  All  such  proceedings  as  are  mentioned  in  any 
writ orn^iee  ^^*  ®^  notice  issued  under  this  act  shall  and  may  be 
mtf  bs  kaA    bad  and  taken  in  default  of  a  defendant's  appeanuKse. 

This,  of  eoune,  does  not  give  validitj  to  proceedings  men- 
tlsoed  indeed  ki  wvitt  or  aoticeiy  bat  not  ssncfioard  by  the 
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33.  In  any  aetion  bronght  against  two  or  more  de-  Pneeedinga 
fendantfiy  where  the  writ  of  sammons  is  endorsed  in  ]|!|^of  ufe 
die  special  form  h^*einbeibre  provided,  if  one  or  more  defendmnts 
of  such  defendants  only  shall  appear,  and  another  or  tn^TspeciAUy 
others  of  them  shall  not  appear,  it  shall  and  may  be  «n<ion«<i- 
lawihl  for  the  plaintiff  to  sign  judgment  against  such 
defendant  or  defendants  only  as  shaQ  not  have  ap- 
peared, and,  before  declaration  against  the  other  de- 
fendant or  defendants,  to  issue  execution  thereupon, 

in  which  case  he  shall  be  taken  to  have  abandoned 
his  action  against  the  defendant  or  defendants  who 
shall  have  appeared  ;  or  the  plaintiff  may,  before 
issuing  such  execution,  declare  against  such  defendant 
or  defendants  as  shall  have  appeared,  stating,  by  way 
of  suggestion,  the  judgment  obtained  against  the  other 
defendant  or  defendants  who  shall  not  have  i4>peared, 
in  which  case  the  judgment  so  obtained  against  the 
defendant  or  defendants  who  shall  not  have  appeared 
shafl  operate  and  take  effect  in  like  manner  as  a  judg- 
ment by  default  obtained  before  the  commencement  of 
this  act  against  one  or  more  of  the  8ev«*al  defendants 
in  an  action  of  debt  before  the  commencement  of  this 
act. 

The  tpecial  endonement  under  i.  25  is  confined  to  writs  inued 
in  actions  ex  eontraciu.  In  actions  of  this  nature  a  plea  by 
one  defendant  (with  one  or  two  exceptions)  is  for  the  benefit 
of  all ;  It  goes  to  the  contract  alleged  m  the  declaration,  so  that 
if  one  defendant  succeed  in  his  plea,  a  judgment  by  default 
against  the  others  goes  for  nothing,  the  plaintiff  having  failed  to 
make  out  a  joint  liability  (Morgan  y,  EdwardSy  6  Taunt.  898). 
So  a  plaintiff,  where  he  has  signed  judgment  by  default  against 
one  or  more  of  several  defendants  in  such  actions,  cannot  be  non- 
suited ;  but  if  he  fails  the  defendant  must  have  a  verdict  (flamuiy 
V.  Smith,  3  T.  R.  662). 

If,  therefore,  there  be  no  appearance  for  one  or  more  of  several 
defendants,  the  plaintifif  has  two  courses  to  follow.  He  may 
abandon  his  action  against  him  or  those  who  appear,  and  issue 
execution  against  those  who  sufier  judgment ;  or  he  may  go  on 
to  declare  against  him  or  those  who  appear,  with  the  risk  of 
having  a  worthless  judgment  if  he  ultimately  fail  in  his  action* 
As  to  tfosts,  see  Morgan  v.  Edwards,  6  Taunt.  898. 

JOINDEB  OF  FaBTIXS. 

And  with  respect  to  the  joinder  of  parties  to  actions, 
be  it  enacted  as  follows : — 

34.  It  shall  and  may  be  lawful  for  the  court  or  a  Koiuoiader 
JQdge,  at  any  time  before  the  trial  of  any  cause,  to  J?tod«^f 
order  that  any  person  or  persons,  not  joined  as  plain-  pisintia 
tiff  or  plaintLSs  in  such  cause,  shall  be  so  joined ;  or  ^Lm 

Q  5  beftmtrlsl. 
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that  any  person  or  persons,  originally  joined  as  plain- 
tiff or  plaintiffs,  shall  be  struck  out  from  such  cause, 
if  it  shall  appear  to  such  court  or  judge  that  injustice 
will  not  be  done  by  such  amendment,  and  that  the 
person  or  persons  to  be  added  as  aforesaid  consent, 
either  in  person  or  by  writing,  under  his,  her  or  their 
hands,  to  be  so  joined,  or  that  the  person  or  persons 
to  be  struck  out  as  aforesaid  were  originally  intro- 
duced without  his,  her  or  their  consent,  or  that  such 
person  or  persons  consent  in  manner  aforesaid  to  be 
so  struck  out;  and  such  amendment  shall  be  made 
upon  such  terms  as  to  the  amendment  of  the  pleadings 
(if  any),  postponement  of  the  trial,  and  otherwise,  as 
the  court  or  judge  by  whom  such  amendment  is  made 
shall  think  proper;  and  when  any  such  amendment 
shall  have  been  made,  the  liability  of  any  person  or 
persons  who  shall  have  been  added  as  co-plaintiff  or 
co-plaintiffs  shall,  subject  to  any  terms  imposed  as 
aforesaid,  be  the  same  as  if  such  person  or  persons  had 
been  originally  joined  in  such  cause. 

Nm^nder  The  omission  in  actions  on  contract  of  a  party  as  plaintiff  is 
of  plaintiff  a  fatal,  except,  indeed,  in  the  case  of  executors  {Jones  v.  Smithy 
moontzact.  j  ^^^^l  831,  where  the  cases  are  collected).  If  the  objection 
appears  on  the  pleadings,  it  may  be  taken  advantage  of  by  de- 
murrer or  by  motion  in  arrest  of  judgment,  or  by  error ;  but  if  it 
does  not  appear  upon  the  pleadings,  and  arises  upon  the  trial  by 
way  of  variance  between  the  contract  declared  upon  and  that 
proved,  it  would,  unless  amended,  lead  to  a  nonsuit  or  to  an 
adverse  verdict  {Chanter  v.  LeesCf  4  M.  &  W.  295).  But  the  non- 
joinder may  be  remedied  under  the  above  section  at  any  time 
brfore  the  trial,  or,  under  the  following  sections,  even  at  the  trial, 
unless  notice  of  objection  to  the  nonjoinder  has  been  given 
before  or  with  the  plea.  If  such  notice  of  objection  be  given, 
or  if  a  plea  in  abatement  be  pleaded  (now  a  very  unusual  course, 
since  the  notice  introduced  by  this  act  answers  the  same  purpose, 
and  need  not  be  delivered,  as  a  plea  in  abatement  must,  within 
four  days  after  delivery  of  the  declaration,  and  need  not  be 
verified  by  affidavit  as  a  plea  in  abatement  must),  the  plaintiff 
may,  under  s.  86,  amend  without  order  upon  payment  of  the 
coats  of  and  occasioned  by  the  amendment,  and  upon  filing  a 
consent  in  writing  (unless  specially  dispensed  with)  of  the  parties 
added,  verified  by  affidavit  of  their  handwriting,  and  giving 
notice  to  the  defendant  (R.  G.,  H.  T.  1858,  r.  6),  who  may  then 
plead  de  novo. 
Vonjoinder  In  actions  on  torte  the  non-joinder  of  parties  who  are  jointly 
<tf  plaintiff*  wronged  can  only  be  taken  advantage  of  by  notice  or  plea  in 
in  tort.  abatement  as  above  {jlddhon  v.  Overend,  6  T.  R.  766 ;  Broadbent 

▼.  Ledward,  11  A.  &  £.  209;  Pkillipi  v.  Claggett,  10  M.  &  W. 
102 ) ;  if  neither  of  those  steps  be  taken,  the  plaintiff  will  be 
entided  to  recover  his  share  only  of  the  damages  sustained 
(Sedgworth  v.  Overend,  7  T.  R.  279 ;  Bloxam  v.  Hubbard,  6  East, 
407> 
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This,  which  was  fonnerly  a  fatal  objection  unless  amended,  is  Mi^oinder 
BO  no  longer  since  the  Common  Law  Procedure  Act,  I860,  s.  19  0/ piaiiuifi 
(which  see,  pott),  and  it  is  now  reduced  to  a  matter  of  mere  costs.  ^^*^^  *'• 

This  is  not  a  Altai  objection,  and  can  only  be  talcen  advantage  Ifoi^oinder 
of  by  plea  in  abatement  {Riee  ▼.  ^ute,  6  Burr.  261S),  which  can  f^*!^^* 
only  be  pleaded  when  the  alleged  co-defendant  is  within  the    *®®°*™^' 
jurisdiction  {  and  which,  as  above  stated,  must  be  pleaded  within 
four  days  from  the  delivery  or  filing  of  the  declaration,  and  must 
be  verified  by  affidavit  (see  tw^).    It  must  be  home  in  mind 
that  a  judgment  recovered  against  one  of  several  joint  debtors  is 
a  good  plea  in  bar  to  an  action  against  another  of  them  in  respect 
of  the  joint  as  distinguished  from  the  teveral  liability  (if  any) 
{King  V.  Hoare,  18  M.  &  W.  494). 

This  is  no  ground  of  objection ;  each  of  several  who  jointly  Jfw^oinder 
commit  a  wrong  is  separately  liable  for  the  whole  wrong  done  ?^  d^tndanti 
(Sutton  V.  Clarke,  6  Taunt.  29 ;  and  see  Reg.  v.  Broum,  7  E.  &  B.  **  ^°^' 
767). 

This  is  fatal,  unless  amended  brfore  verdict  (Robion  v.  Doyle,  Mi^tnnder  of 

6  E.  &  B.  896 ;  Wickene  v.  Steel,  2  C.  B.,  N.  S.  488).    See  s.  37,  n.  ^^^*  •» 
.  f  »  /  f        contract. 

JBMC 

This  merely  entitles  the  party  wrongly  joined  to  a  verdict  and  Mi^oinder 
his  costs,  but  does  not  affect  the  liability  of  the  real  wrong-doer  ^  ^f^^nu 
(Gooett  V.  Radnidge,  8  East,  62;  Bretherton  v.  Wood,  8  B.  &  B.  '  ' 

54 ;  PoKzi  v.  SfdptoH,  8  A.  &  E.  968 ;  Morrow  v.  Belcher,  4  B.  &  C. 
704). 

A  plea  in  abatement  should  mention  aU  the  co-defendants  not  Pi*f^*  <«» 
joined,  so  that  the  plaintiff  may  have  a  better  writ,  otherwise,  if  ^'^^'n«*>^* 
the  plaintiff  take  issue  on  the  plea,  he  will  succeed  {CrelUn  v. 
Calvert,  14  M.  &  W.  1 1).     So  if  any  one  of  the  co-contractors  is 
not  resident  within  the  jurisdiction,  this  plea  cannot  be  pleaded 
successfully  {Joll  v.  Curzon,  ii  C.  B.  249). 

Upon  a  plea  in  abatement  for  nonjoinder,  the  plaintiff  (if  the 
plea  is  well  founded,  or  if  it  is  doubtful  whether  it  is  well  founded 
or  not)  ought  to  amend  the  writ,  (which  he  may  do  without  any 
order),  serve  the  amended  writ  on  the  persons  thus  added  as  de- 
fendants, and  declare  de  novo.  In  such  case  the  new  declaration 
must  commence  in  a  special  form  (s.  60,  poet).  As  to  the  costs 
of  the  plea,  see  as.  Z9, 60,  pott;  or  he  may  enter  a  cattetur  breve,* 
and  thus  evade  payment  of  any  costs  to  the  defendant,  and 
abandon  his  present  action.  If  the  plaintiff  amend,  by  inserting 
the  names  of  the  additional  defendants  mentioned  in  the  plea^ 
the  date  of  such  amendment  will,  at  to  them,  be  the  commence- 
ment of  the  action,  the  object  of  this  provision  being  to  save  the 
rights  of  these  defendants,  if  it  should  happen,  that,  to  the  plain- 
tiff's claim,  the  Statute  of  Limitations  is  pleadable  by  them ;  for 
if  a  defendant  in  any  action  on  simple  contract  pleads  in  abate- 
ment that  any  other  person  ought  to  be  jointly  sued,  and  issue  be 
joined  on  such  plea,  and  it  appears  at  the  trial  that  the  action 
could  not,  by  reason  of  the  Statute  of  Limitations,  be  maintained 
against  the  other  person  named  in  such  plea,  the  issue  is  to  be 
found  against  the  party  pleading  the  same  (9  Geo.  4,  c.  14,  s.  2). 

The  plea  must  state  the  persons  not  joined  to  be  still  living 
(1  Saund.  291),  and  to  be  residing  within  the  jurisdiction  of  the 
court  (8  &  4  WilL  4,  c.  42,  s.  8). 


*  Bee  sf  to  cattetur  hrtvt,  sect.  60,  n.,  pott. 
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Pleat  <f 
anerturt. 


It  must  be  Terified  by  affidavit  (4  &  5  Adm,  c.  16,  s.  11)» 
•etting  out  their  place  of  residence  aa  distinguiahed  from  that  of 
mere  busineaa  (3  &  4  Will.  4,  c.  42,  a.  8;  Matf^hur^  t.  MudU^ 
k  C.  B.  28d).  The  affidavit  must  be  delivered  with  the  plea, 
unleaa  an  extenaion  of  time  be  granted  ( Jo&aioa  v.  P9f§lmm*l» 
2Tvrw.  717). 

The  title  of  the  affidavit  muat  be  atrictly  accurate  in  the  names 
of  the  parties  (PooU  v.Pem6r«y,  1  Dowl.  693  ;  FUUher  y.lMek-^ 
msn,  2  Dowl.  N.  S.  848).  The  veri6cation  must  be  abaolute,  and 
the  words  *'  is  true  in  substance  and  fact"  are  easential,  so  as 
to  make  the  affidavit  precise  {OntUw  v.  Booth,  Str.  70I5>.  If  the 
affidavit  is  insufficient,  the  plea  may  be  treated  as  a  nullity 
(Bray  v.  Halter^  2  B.  Moore,  213 1  Garrett  v.  Hooper,  1  DowL  28), 
and  the  plaintiff  ntay  sign  judgment  {Lovell  v.  Walker,  9  M.  &  W. 
299).  bte  further  as  to  the  requisites  of  this  affidavit,  notes  to 
a  36.  As  to  the  statement  of  the  residence  of  the  party  not 
joined  as  a  defendant,  see  also  Wheatley  v.  Golney,  9  Dowl.  1019 ; 
Lombe  v.  Smythe,  15  M.  &  W.  433  ;  Newton  v.  SUwwrt,  4  D.  3c  L. 
89 ;  WIdte  v.  Gaoeoigne,  8  Exch.  36 ;  May  bury  y.Mudie^  ubi  tuprtu 

A  plea  in  abatement  must  be  pleaded  within  four  days  afier 
deoloration  {B^Umd  v.  WorwtmUd,  5  DowL  681). 

As  to  pleading  do  nooo  after  amendment,  see  s.  90,  jmf/. 

The  replication  to  the  plea,  it  would  seem,  may  be  a  "joinder 
of  issue,"  under  s.  79,  poet ;  see  also  s.  38,  n^  poet. 

Upon  issue  taken  on  a  plea  in  abatement,  the  plaintiff  most 
be  prepared  to  prove  his  demand,  or  he  will  not  recover  ( Welcker 
▼.  Le  PeileHer,  1  Camp.  481). 

Under  thia  section  may  be  noticed  plena  in  abatement  of  covisr- 
tore  of  the  plaandff  or  defendant,— rarely  pleaded  howeveiL 

These  pleas  are  not  within  8  &  4  wQL  4,  c.  42,  s.  8,  aad 
therefore  do  not  require  an  affidavit  of  the  hnsband's  residencas 
{Jouee  V.  Smith,  8  M.  8e  W.  526) ;  but  as  dilatory  pleas,  withaa 
4  Anne,  c.  16,  s.  11,  they  require  an  affidavit  of  verificatioa. 

If  a  wife  succeed  on  this  plea,  she  may  sue  out  execution  in 
her  own  name  (Wortiey  v.  Rayner,  Doug.  637)i  When  pkaded 
by  a  wife,  she  muK  plead  it  in  person  (2  Saimd.  209,  n.). 

Other  pleaa  in  abatement  are  to  the  jurisdiction ;  or  the  fpe»* 
dlmcy  of  another  action  for  the  same  cause  in  one  of  the  Superior 
Courts. 

The  application  to  amend  should  be  to  amend  the  writ  and 
copy,  as  well  ss  the  dedaratioB  and  aubaeqncnt  proceedings^  if 
any  (see  s.  36). 

Amendments  are  generally  ordered  upon  terms  of  payment  of 
eosts  of  application  and  of  the  costs  occasioned  by  the  amend- 
ment. The  court  or  a  judge  exercises  a  disorstioa  in  allowing 
costs  (IFo/r  V.  Lyom,  1  Dowl.  714).  It  has  been  held  that  the 
judge  may,  on  hearing  an  application  atchamben,  fix  the  amount 
o# ooets  at  onee  (Cethue  v.  Awrou,  6  Dowl.  423),  and  this  is  very 
frequently  done*  Some  judges,  in  order  to  avoid  interloontory 
taxation,  direct  tke  costs  to  be  the  costs  of  the  party  (not  smenfing) 
in  the  cause  in  amy  eoont;  snd  this,  which  is  a  growing,  is  gene* 
rally  Ae  most  beneficial,  practioe. 

The  defendant  ought,  if  poesible,  to  get  inserted  in  the  order 

qfur  amend-'  fer  amendment  the  tenns  on  which  he  is  to  plead.    If  he  had 

'**^'  already  pleaded,  the  plea,  under  the  old  practioe,  would  havn 

been  considered  as  a  plea  to  the  amended  declarstion  {.Fagg  v. 

Bortley,  2  Dowl.  107)i  and  is  so  still,  unlets  he  pleads  do 


AppKeaHon 
to 


Pleading 
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(i.  90)i    It  WM  different  iu  the  ctte  of  a  demurrer  (5ksA  ▼. 
Kearnef  1  D.  &  L.  992)^    The  defendant  has  now  two  days  to 

flead  de  novo  after  the  amendment,  unless  it  is  otherwise  ordered, 
f  the  declaration  is  amended  before  plea,  the  defendant  must 
still  plead  within  the  time  limited  to  do  so,  or  wiAin  the  two 
days,  unless  it  is  otherwise  ordered  (s.  90,  post), 

A  summons  to  amend  operates  as  a  stay  of  proceedings  from 
the  time  when  it  is  attendable(£fo4foii  v.  Caylgy,  8  DowL  318; 
MorrU  y,  HuMt,  2  fi.  &  A.  855) ;  and  the  time  to  plead  given 
by  an  order  on  amendment  counts  from  the  day  of  the  amend- 
ment, and  not  from  the  date  of  the  order  (Dovu  t.  Stoniest  8  DowL 
483). 
See  notes  to  fioUowing  sectiena. 

35.  In  case  it  shall  appear  at  the  trial  of  any  action  Koi^oindBr 
tiiat  there  has  heen  a  misjoinder  of  plaintif&y  or  that  £^ind«ror 
some  person  or  persons^  not  joined  as  plaintiff  or  plain-  phdntiffsmsj 
iilhy  ought  to  have  been  so  joined,  and  the  defendant  at  t^^fiSf 
shall  not,  at  or  before  the  time  of  pleading,  have  given  m  ^  cases  of 
notice  in  writing  that  he  objects  to  such  nonjoinder,  ^Yarianoel^ 
specifying  therein  the  name  or  names  of  such  person  ^jjf '/  f  J^ 
or  persons,  such  misjoinder  or  nonjoinder  may  be       •  i*'-    • 
amended,  as  a  vniance,  at  the  trial  hj  anj  Court  of 
Record  holding  plea  in  civH  actions,  and  bv  any  judge 
sitting  at  Nisi  Frius,  or  other  presiding  omcer,  in  like 
manner  as  to  the  mode  of  amendment,  and  proceedings 
consequent  th^'eon,  or  as  near  ther^  as  the  circum- 
stances of  the  case  will  admits  as  in  the  case  of  amend* 
ments  of  variances  under  an  act  of  parliament  passed 
in  the  session  of  parliament,   held  in  the  third  and 
foorth  years  of  the  reign  of  hia  late  Majesty  King 
William  the  Fourth,  intknled  **  An  Act  fbr  the  further 
Amendment  of  the  Law  and  the  better  Advancement 
of  Justice,**  if  it  shall  appear  to  such  court,  or  judge, 
ac  other  presiding  officer,  that  such  misjoinder  or  non- 
joinder was  not  for  the  purpose  of  obtaining  an  undue 
advantage,  and  that  injustice  will  not  be  done  by  such 
amendment  and  tlmt  the  person  or  persons,  to  be 
added  as  aforesaid,  consent,  either  in  person  or  by 
writing  UEnder  his,  her  or  thleir  hands  to  be  so  joined, 
or  that  the  person  or  persons,  to  be  struck  out  as  afore* 
said,  were  originaUy  introduced  without  his,  her  or 
their  consent,  or  that  such  person  or  persons  consent, 
in  manner  aforesaid,  to  be  so  struck  out;  and  such 
amendment  shall  be  made  upon  such  terms  as  the 
court,  or  judge,  or  other  presiding  officer,  by  whom 
BQch  amendment  is  made,  shall  think  prop^;  and 
when  any  such  amendment  shall  have  been  made,  tiie 
liabUity  of  any  person  or  person^  who  shall  have  been 
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added  as  co-plaintiff  or  co-plaintiffs,  shall,  subject  to 
anj  terms  imposed  as  aforesaid,  be  the  same  as  if  such 
person  or  persons  had  been  originally  joined  in  such 
action. 

Under  this  section,  the  amendments  referred  to  under  s.  34  may 
be  made  at  the  trial,  as  variances  were  formerly  amended  under 
3  &  4  Will.  4,  c.  42,  s.  28.  The  amendment  must  be  made  during 
the  trial,  and  before  verdict  {Brathier  v.  Jaeksont  8  Dowl.  784;  Rob' 
son  V.  Doyle,  3  £.  &  B.  896 ;  and  see  also  Wickem  v.  Steel,  2  C.  B., 
N.  S.  488;  but  see  RoberU  v.  SneU,  1  M.  &  G.  773;  Sergeant  v. 
Chirfy,  6  Nev.  &  M.  819).  The  jud^e  may  refuse  to  amend,  and 
if  he  do  so,  the  remedy  is  to  apply  to  the  court  for  a  new  trial 
{WhitweU  V.  Seheer,  8  A.  &  E.  301),  but  the  court  will  not  inter- 
fere if  the  judge  do  not  "plainly  appear  to  have  been  wrong" 
{Saintbury  v.  Mattftewt,  4  M.  &  W.  347);  and,  indeed,  grave 
doubts  exist  as  to  the  right  or  duty  of  the  court  to  interfere  with 
the  exercise  by  the  judge  presiding  at  the  trial  of  the  discre- 
tionary power  vested  in  him  (see  Roles  v.  Dams,  4  H.  &  N.  484; 
Tennyson  v.  O'Brien,  6  £.  &  B.  497 ;  WilHn  v.  Reed,  15  C.  B.  192, 
and  Hotden  v.  Ballantyne,  L.  J.  29,  Q.  B.  148).  The  amendment 
ought  to  be  made,  so  that  no  additional  expense  be  thrown  on 
the  defendant ;  and  if  the  defendant  pays  at  once  the  sum  claimed 
under  the  amended  declaration,  he  wiU  be  entitled  to  his  costs 
from  the  time  he  might  have  paid  money  into  court ;  it  is  other- 
wise if  he  defends  the  action  {Smith  v.  Brandram,  2  M.  &  G.  250). 
The  terms  on  which  the  amendment  will  be  allowed  are  in  the 
discretion  of  the  judge  at  the  trial,  whose  decision  will  not  be 
reviewed  by  the  coxxti  (Tomlinson  v.  Ballard^  L.  J.  12,  Q.  B.  257). 

An  amendment  under  this  section  may  be  made,  either  where 
there  has  been  a  misjoinder  of  plaintiffs,  or  where  some  person 
or  persons  not  joined  as  plaintiff  or  plaintiffs  ought  to  have  been 
so  joined,  and  the  defendant  shall  not,  at  or  before  the  time  of 
pleading,  have  given  notice  in  writing  that  he  objects  to  such 
nonjoinder.  If,  therefore,  the  defendant  has  given  notice  that 
he  objects  to  the  nonjoinder,  the  amendment  cannot  be  made 
under  this  section,  indeed,  in  such  case,  the  plaintiff  will  generally 
have  amended  under  s.  36.  It  must  appear  that  the  misjoinder 
or  noi^oinder  was  not  for  the  purpose  of  obtaining  an  undue 
advantage,  and  that  iigustice  will  not  be  done  by  the  amend- 
ment, a  provision  that  would  formerly  have  been  of  great  im- 
portance when  the  evidence  of  the  parties  to  the  record  waa 
excluded.  Willes,  J.,  at  Nisi  Prius,  expressed  his  readiness  to 
amend  by  adding  the  name  of  a  partner  as  plaintiff  (  Williams  v. 
Oroves,  1  F.  &  F.  841). 
Endorsement  Sect.  28  of  the  8  &  4  Will.  4,  c.  42,  requires  that  the  order  for 
^,ofipottM.  the  amendment  shall  be  endorsed  on  the  postea  and  returned 
with  the  record,  and  thereupon  such  papers,  rolls  and  other 
records,  &c.,  as  it  may  be  necessary  to  amend,  shall  be  amended 
accordingly.  Misjoinder  and  nonjoinder  are  under  this  section 
to  be  amended,  "  in  like  manner  as  to  the  mode  of  amendment 
and  proceedings  consequent  thereon,  &c.,*'  as  in  the  case  of  amend- 
ments under  the  8  &  4  Will.  4,  c  42. 

It  would  seem  that  the  powers  conferred  by  s.  222,  post^  do  not 
apply  to  cases  within  this  section  ( Wiekens  v.  Sietl  and  Holden  v. 
Ballantyne,  ubi  supra). 

See  notes  to  sections  84,  86,  87  and  88. 
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36.  In  case  such  notice  be  given,  or  any  plea  in  uponnodee 
abatement  of  nonjoinder  of  a  person  or  persons  as  J^'^Serof 
co-plaintiff  or  co-plaintiffs,  in  cases  where  such  plea  plaintiff,  pro- 
in  abatement  may  be  pleaded,   be  pleaded  by  the  beMMradS.^ 
defendant,  the  plaintiff  shall  be  at  liberty,  without 

any  order,  to  amend  the  writ  and  other  proceedings 
before  plea^  by  adding  the  name  or  names  of  the 
person  or  persons  named  in  such  notice  or  plea  in 
abatement,  and  to  proceed  in  the  action  without  any 
further  appearance,  on  payment  of  the  costs  of  and 
occasioned  by  such  amendment  only,  and  in  such  case 
the  defendant  shall  be  at  liberty  to  plead  de  novo. 

On  receiving  a  notice  or  plea  in  abatement,  the  plaintiff  may  Atnendment 
amend  the  writ,  appearance  and  declaration;  but  the  payment  <^writ* 
of  the  costs  of  and  occasioned  by  the  amendment  being  made  a 
condition  precedent  to  the  amendment,  the  plaintiflf  should, 
therefore,  have  the  costs  of  the  defendant  taxed,  and  pay  or 
tender  them  to  the  defendant  (unless  the  judge  otherwise  order, 
ui  npra,  p.  36),  otherwise  his  proceeding  in  the  action  would  be 
irregular  {Levy  ▼.  Drew,  5  D.  &  L.  807). 

And  see  R.  G.,  H.  T.  1858,  r.  6,  as  to  the  practice  upon  amend- 
ments under  this  section. 

37.  It  shall  and  may  be  lawful  for  the  court  or  a  Miijoinder  of 
judge  in  the  case  of  the  joinder  of  too  many  defend-  ™°i^^ 
ants  in  any  action  on  contract,  at  any  time  before  amended 
the  trial  of  such  cause,  to  order  that  the  name  or  SSS!*"** 
names  of  one  or  more  of  such  defendants  be  struck 

out,  if  it  shall  appear  to  such  court  or  judge  that 
injustice  will  not  be  done  by  such  amendment ;  and 
the  amendment  shall  be  made  upon  such  terms  as 
the  court  or  judge,  by  whom  such  amendment  is 
made,  shall  think  proper  ;  and  in  case  it  shall  appear 
at  the  trial  of  any  action  on  contract  that  there  has 
been  a  misjoinder  of  defendants,  such  misjoinder 
may  be  amended,  as  a  variance,  at  the  trial,  in  like 
manner  as  the  misjoinder  of  plaintiffs  has  been  here- 
inbefore directed  to  be  amended,  and  upon  such  terms 
as  the  court  or  judge,  or  other  presiding  officer, 
by  whom  such  amendment  is  made,  shall  think 
proper. 

The  power  of  amendment  given  by  this  section  is  limited  to  Amendmtnt 
actions  on  contract,  in  which  the  joinder  of  persons  as  defendants  </  mi^oinder 
who  ought  not  to  have  been  so  joined  is  fatal  (p.  35,  ante).    The  %^ 
court  under  the  former  practice  allowed  the  name  of  a  defendant 
to  be  struck  out  of  the  proceedings,  subsequent  to  the  writ,  on 
payment  of  costs,  the  remaining  defendant  being  allowed  tp  plead 
de  novo  (Palmer  v.  Beale,  9  Dowl.  529),    As  to  the  costs  to  be 
allowed  in  such  a  case,  see  Jaekeon  v.  Nwin,  4  Q.  B.  209.    The 
affiendinent  could  not  formerly  have  been  made  at  Miai  Frius 
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proceedings 
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amended. 


{Cooper  y.  WMteKoute,  6  C.  &  P.  &^5),  But  now  this  amendment 
may  be  made  at  any  stage  of  the  pleadings  b]^  summons  at  cham- 
bers, or  by  motion  in  court,  or  at  the  trial,  in  which  latter  case 
the  order  must  be  endorsed  as  mentioned  under  s.  S5,  the  observa- 
tions on  which  are  generally  applicable  here. 

In  a  case  before  this  act,  the  court  went  further  even  than  is 
authorized  by  this  section.  After  the  plaintiff  had  been  nonsuited 
at  the  trial,  it  appeared  that  his  remedy  against  the  defendants 
really  liable  would  he  barred  by  the  statute,  unless  the  whole 
proceedings  could  he  amended.  On  payment  of  all  the  costs, 
the  Court  of  Exchequer  set  aside  the  nonsuit,  and  permitted  the 
plaintiff  to  amend  by  striking  out  the  names  of  the  defendants 
who  had  been  mi^oined,  the  remaining  defendant  being  at  liberty 
to  plead  de  novo  {Crarford  v.  Cocki,  6  Exch.  287). 

The  Court  of  Exchequer  refused  to  set  aside  an  order  of 
Martin,  B.,  for  striking  out  a  co-defendaut  with  liberty  to  re- 
maining defendant  to  plead  the  noigoinder  in  abatement  (Coll^- 
ktm  V.  Wearing^  9  Exch.  207).  Where  one  of  seven  co-de* 
fendants  had  suffered  judgrment  by  de&ult,  the  Court  of  Common 
Pleas  allowed  two  of  those  who  had  appeared  to  be  struck  out 
miMe  pro  time  (the  point  of  the  judge's  power  to  amend  having 
been  reserved  by  consent  at  the  time  or  the  trial)  {Joknoom  v. 
OoiUtt,  18  C.  B.  728 ;  see  also  MvJtfcrd  v.  Qr^n^  1  F.  &  F.  145 ; 
Ormoet  v.  HuMphrUt,  4  £.  &  B.  851). 

This  section  has  been  held  not  to  be  applicable  where  the  party 
was  made  a  co-defendant  on  purpose  to  try  his  liability  (  Wickem 
T.  Sttel^  2  C.  B.,  N.  S.,  488). 

The  amendment  must  be  made  at  the  trial  {Roibwn  v.  Do^Ut 
3  E.  fie  B.  896). 

In  actions  in  iort  the  plaintiff  may  always  remedy  the  error 
of  a  misjoinder  of  defendants  by  entering  a  nolle  proeeqtd  as  to 
SDch  as  are  wrongly  added  before  the  trial ;  otherwise  at  the  trial 
there  will  be,  as  to  them,  an  acquittaL 

See  notes  to  sections  84,  35^  86  and  38. 

38.  In  any  action  or  contract  where  the  nonjoinder 
of  any  person  or  persons  as  a  co-defendant  or  co- 
defendants  has  been  pleaded  in  abatement,  the  plain- 
tiff shall  be  at  liberty,  without  any  order,  to  amend 
the  writ  of  summons  and  the  declaration,  by  adding 
the  name  or  names  of  the  person  or  persons  named  in 
such  plea  in  abatement  as  joint  contractors,  and  to 
serve  the  amended  writ  upon  the  person  or  persons  so 
named  in  such  plea  in  abatement,  and  to  proceed 
against  the  original  defendant  or  defendants,  and  the 
person  or  persons  so  named  in  such  plea  in  abate^ 
ment :  provided  that  the  date  of  such  amendment 
shall,  as  between  the  person  or  persons  so  named  in 
such  plea  in  abatement  and  the  plaintiff  be  consi- 
dered for  all  purposes  as  the  commencement  of  the 
action. 

The  alteration  of  the  writ,  by  adding  the  name  of  a  defendant, 
whose  noiMoindcr  has  been  pleaded,  does  not  vitiate  it,  as  it  other- 
wise wMdd  {Sigg§r$  v.  AMtMi,  2  DowL  746). 
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At  to  the  time  of  pleading  to  the  amendtd  doelaeation,  tee 
I.  90,  past. 

« 

Replieaticn*  to  Pleat. 

By  3  &  4  Will.  4,  c.  42,  8.  9,  to  the  plea  of  nonjoinder  of  Xeplicaiiom 
mother  person,  the  pleiotifr  may  reply,  that  such  person  has  ^^£f^^^ 
been  discharged  by  bankruptcy  and  certificate,  or  under  an  act  ^^<*^^"*^'*'* 
for  the  relief  of  insolvent  debtors  (for  forms  of  replication,  see 
Bullen  and  Leake's  Precedents  of  Pleadings);   or  take  issue 
(s.  79,  potty. 

See  note*  to  prerious  sections ;  and  s.  00,  pot^ 

99.  In  all  cases  after  snch  plea  in  abatement  and  Proviiioniii 
amendment,  if  it  shall  appear  upon  the  trial  of  the  lubt^uent 
action  that  the  person  or  persons  so  named  in  such  proceedinR* 
plea  in  abatement  was  or  were  jointly  liable  with  the  JS?.Sni^  * 
original  defendant  or  defendants,  the  original  defend-  '^med in» 
ant  or  defendants  shall  be  entitled  as  against  the  plain-  ment  for  non- 
tiff  to  the  costs  of  such  plea  in  abatement  and  amend-  l*!fS?J.?I. 
ment;  but  if  at  such  trial  it  shall  appear  that  the  c^ttg  after 
original  defendant  or  any  of  the  original  defendants  a  pUa  in 
is  or  are  liable,  but  that  one  or  more  of  the  persons  <**«'*™**^* 
named  in  such  plea  in  abatement  is  or  are  not  liable 
afl  a  contracting  party  or  parties,  the  plaintiff  shall 
nevertheless  be  entitled  to  judgment  against  the  other 
defendant  or  defendants  who  shall  appear  to  be  liable; 
and  every  defendant  who  is  not  so  liable  shall  have 
judgment,  and  shall  be  entitled  to  his  costs  as  against 
the  plaintiff,  who  shall  be  allowed  the  same,  together 
with  the  costs  of  the  plea  La  abatement  and  amend- 
ment, as  costs  in  the  cause  against  the  original  de- 
fendant or  defendants  who  shall  have  so  pleaded  in 
abatement  the  nonjoinder  of  such  person;  provided 
that  any  such  defendant  who  shall  have  so  pleaded  in 
abatement  shall  be  at  liberty  on  the  trial  to  adduce 
evidence  of  the  liability  of  the  defendants  named  by 
him  in  such  plea  in  abatement. 

The  provisions  of  this  section  apply  to  thoae  cases  in  which, 
after  a  plea  in  abatement  for  nonjoinder  of  a  defendant,  the 
plaintiff  amends  the  writ  under  s.  38,  onto.  They  evidently  do 
not  apply  to  the  plea  of  coverture.  The  form  of  the  new  declara- 
tion after  amendment  is  prescribed  by  s.  60,  poiL 

A  plaintiff  sued  M.  for  a  money  demand.  M.  pleaded  in 
abatement  the  nonjoinder  of  B.  and  G.  The  plaintiff  amended 
his  pleadings,  adding  B.  and  G.  as  joint-defendants.  M.  pleaded, 
as  to  iS230,  parcel  &c.,  payment  into  court,  and  as  to  the  residue, 
never  indebted.  B.  and  G.  each  separately  pleaded  never  in- 
debted  to  the  whole  demand.  On  tlie  trial  a  verdict  was  found 
lor  M^  that  no  more  than  jS230  were  due ;  but  as  to  B.  and  G., 
that  they  were  jointly  liable  with  M.  for  £212: — Held,  by 
Crompton,  J.,  in  the  Bail  Court,  that  M.  was  entitled,  under  this 
aectioii,  to  the  ootta  of  the  plea  in  abateoMnt  and  of  the  anend- 
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ment,  and  also  to  the  general  costs  of  the  cause,  and  of  the  trial ; 
and  held  also,  that  the  plaintiffs  were  not  entitled  to  any  costs  as 
against  B.  and  G.  {Cazneau  y,  Morrice  and  othertf^L.  J.  25,  Q.  B. 
126). 

Joinder  of  40.  In  any  action  brought  hj  a  man  and  his  wife 

h^band'and  ^'^^  *^  injury  done  to  the  wife,  in  respect  of  which  she 

wife  with       18  neccssarilj  joined  as  co-plaintiff,  it  shall  be  lawful 

righTof  hus-  ^or  the  husband  to  add  thereto  claims  in  his  own  right, 

^nd.  and  separate  actions  brought  in  respect  of  such  claims 

may  be  consolidated,  if  the  court  or  a  judge  shall  think 

fit :  provided  that  in  the  case  of  the  death  of  either 

plaintiff  such  suit,  so  far  only  as  relates  to  the  causes 

of  action,  if  any,  which  do  not  survive,  shall  abate. 

In  the  case  of  Dengate  v.  Gardiner^  4  M.  &  W.  5,  which  was 
an  action  for  slander  of  the  wife,  whereby  she  lost  employment, 
evidence  of  this  special  damage  was  not  admitted  in  an  action 
by  the  husband  alone. 

The  profit  of  the  wife's  wages  are  entirely  the  husband's,  and 
"  he  alone  (said  Lord  Abinger)  can  sue  tor  the  loss  of  them,  just 
as  in  trespass  by  husband  and  wife  for  an  assault  on  the  wife,  the 
surgeon's  bill  cannot  be  recovered.  The  right  of  action  would 
not  survive  to  her/'  The  husband,  therefore,  in  case  of  slander 
of  his  wife,  was  formerly  obliged  to  sue  alone  for  any  special 
damage;  just  as  in  trespass,  he  was  compelled  to  bring  a  sepa- 
rate action  for  the  surgeon's  bill.  Where  the  defendant  said  of 
the  plaintiff's  wife,  ''you  are  a  nuisance  to  live  beside  of,  and 
your  house  is  no  better  than  a  bawdy  house ;"  it  was  held  that 
an  action  for  this  slander  might  be  maintained  by  the  husband 
alone  {Nickle  v.  ReynoUt,  7  C.  B.,  N.  S.  1 14). 

The  above  enactment  is  limited  to  actions  **  for  an  injury  done 
to  his  wife."  It  permits  the  husband  to  add  to  the  joint  cause 
of  action  claims  arising  to  himself  in  his  own  right.  The  section 
does  not  in  its  terms  limit  the  claims,  which  may  be  thus  added 
to  those  he  has  t»  respect  to  the  it^ury  done  to  the  tnfe  (as  for  a 
surgeon's  bill);  and  it  miglit  thence  be  argued  that  the  husband 
may  not  only  add  counts  against  the  defendant,  for  the  special 
damage  he  has  sustained  in  respect  of  the  injury  to  the  wife,  but 
also  counts  for  goods  sold  and  delivered,  or  mon£y  lent  by  himself. 
But  the  intention  of  the  commissioners,  in  recommending  the 
change  effected  by  this  section  (First  Report,  p.  xi.),  seems  to 
have  been,  that  claims  arising  to  the  husband  in  respect  of  the 
injury  to  the  wife,  and  those  alone,  should  be  included  in  the 
joint  action. 

If  the  claims  of  the  husband  in  his  own  right  are  stated  in  the 
same  action,  they  must  be  set  out  in  separate  counts. 

As  to  accounts  stated  with  husband  and  wife,  see  Johnson  and 
Wtfe  V.  Lueas,  L.  J.  22,  Q.  B.  174. 


DUtoent 
of 


Joinder  op  Causes  of  Action. 

And  with  respect  to  joinder  of  causes  of  action,  be 
it  enacted  as  follows  : — 

41.  Causes  of  action,  of  whatever  kind,  provided 


JOIITDBB  OF  CAUSES  OF  ACTION.  43 

they  be  by  and  against  the  same  parties  and  in  the  aetioniDay 
same  ri^hts,^  may  be  joined  in  the  same  suit ;  but  bat  Muuste 
this  BhtAl  not  extend  to  replevin  or  ejectment;  and  triaUmaybe 
where  two  or  more  of  the  causes  of  action  so  joined  **^"**' 
are  local,  and  arise  in  different  counties,  the  venue 
may  be  laid  in  either  of  such  counties  ;  but  the  court 
or  a  judge  shall  have  power  to  prevent  the  trial  of 
different  causes  of  action  together,  if  such  trial  would 
be  inexpedient,  and  in  such  case  such  court  or  judge 
may  order  separate  records  to  be  made  up,  and  se* 
parate  trials  to  be  had. 

Power  is  p[iven  to  the  plaintiff  by  this  section  of  joinings  in  one 
action  all  his  claims,  of  whatever  nature,  against  the  same  de- 
fendant, provided  these  claims  are  in  the  same  right;  but  counts 
bv  the  plaintiff  as  an  individual  cannot  be  joined  with  counts  by 
him  as  an  executor  (2  Saund.  1172;  2  Wms.  Ex^  5th  ed.  714— 
721).  This  section  is  permissive,  not  compulsory.  The  commis- 
sioners who  recommended  this  change,  thought  that  plaintiffs 
might  be  safely  trusted  with  this  power.  "  A  plaintiff  is  not 
likely  to  damage  his  claim  for  criminal  conversation  by  adding  a 
claim  which  may  direct  attention  to  a  Question  of  whether  he  is 
entitled  to  the  price  of  goods  sold,  or  other  incongruous  matter" 
(First  Report,  p.  xxxii.). 

As  to  the  venue,  and  changing  the  same,  see  s.  59,  n.,  pott. 

Questions  by  Consent  without  Pleading. 

And  for  the  determination  of  questions  raised  by 
consent  of  the  parties  without  pleading,  be  it  enacted 
as  follows : — 

Formerly  a  special  case  could  only  have  been  stated  for  the 
opinion  of  the  court  after  the  parties  had  joined  issue  (3  &  4 
WUL  4,  c.  42,  a.  25). 

42.  Where  the   parties    to  an  action  are  agreed  Question!  or 
as  to  the  question  or  questions  of  fact  to  be   de-  ^fter^% 
cided  between  them,   they  may,   afler  writ  issued,  isiaed,  by 
and    before  judgment,  by  consent  and  order  of   a  iMveof af^^ 
judge,  (which  order  any  judge  shall  have  power  to  ^**?S»^^ 
make,  upon  being  satisfied  that  the  parties  have  a  ^t  piesd- ' 
bond  fide  interest  in  the  decision  of  such  question  ^e'- 
er questions,  and  that  the  same  is  or  are  fit  to  be 
tried,)  proceed  to  the  trial  of  any  question  or  ques- 
tions of  fact  without  formal  pleadings  ;  and  such 
question  or  questions  may  be  stated  for  trial  in  an 
issue  in  the  form  contained  in  the  schedule  (A.)  to  QiuHionthf 
this  act  annnexed,  marked  No.   6,   and  such   issue  ^j^J^kNii^. 
may  be  enteredi  for  trial  and  tried  accordingly  in 
the  same  manner  as  any  issue  joined  in  an  ordinary 
action ;    and    the    proceedings    in   such  action  and 
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issQe  shall  be  tinder  and  subject  to  the  ordinary 
oofDtrol  and  jurisdiction  of  the  courts  as  in  other 
actions. 

According  to  s.  227,  the  word  "  action"  "here  means  a  "  per- 
aonal  action,"  brought  hy  writ  of  summons  in  any  of  the  Superior 
Courts,  and  did  not  include  replevin,  ejectment,  or  any  of  the 
subsisting  real  actions ;  ejectment  is  provided  for  by  s.  168  4t 
3eq,,  post;  as  to  replevin,  see  C.  L.  P.  A.  1860,  s.  22,  n.  et  teq»; 
and  as  to  real  actions,  see  C.  L.  P.  A.  1860,  ss.  26,  27,  post, 

8ee  as  to  the  power  of  the  court  to  direct  an  issue  to  be  tried 
in  the  case  of  compulsory  references,  C.  L.  P.  A.  1854,  s.  4,  p6^ 

It  is  doubtful  whether  error  can  be  brought  upon  a  special  case 
stated  with  some  of  several  defendants  only,  the  others  having 
suffered  judgment  by  default  {Boyd  t.  Robins  and  other St  5  C.  B^ 
N.  S.,  597) ;  semble,  these  sections  do  not  apply  at  all  in  such  a 
ease. 

The  judge  must  be  satisfied  that  the  parties  have  a  bond  fide 
interest  in  the  decision  of  the  question.  In  a  case  where,  in  the 
opinion  of  the  court,  the  parties  merely  desired  to  allay  a  doubt 
as  to  the  true  construction  of  a  will,  the  Court  of  Common  Pleas 
declined  to  give  any  opinion  (^Doe  d.  Duntze  v.  Duntze^  6  C.  B. 
100). 

Agreement  43.  The  parties  may,  if  they  think  fit,  enter  into 
te?Jd^into  for  ^^  agreement  in  writing,  which  shall  not  be  subject 
the  payment  to  any  stamp  duty,  and  which  shall  be  embodied 
costlTaccord?  ^^  *^^  ^^  ^^  ^^7  Subsequent  order,  that  upon  the 
ingtothe      finding  of  the  jury  in  the  affirmative  or  negative  of 

result  of  the  o  »      •/  •-' 

issue.  such  issue  or  issues,  a  sum  of  money  fixed  by  the 

parties,   or  to  be   ascertained  by   the  jury   upon   a 

question  inserted  in  the  issue  for  that  purpose,  shall 

be  paid  by  one  of  such  parties  to  the  other  of  them, 

either  with  or  without  the  costs  of  the  action. 

Judgment  to      44.  Upon   the   finding   of   the  jury   in   any   such 

accordtn^to   issue,  judgment  may  iS  entered    for   such   sum  as 

theagree^      ghall  be  SO  agreed  or  ascertained  as  aforesaid,  with 

execution       OT  without  costs,  as  the  caso  may  be,  and  execution 

witif^uMeM   "^*y   issue  upon   such   judgment    forthwith,    unless 

stayed.  Otherwise  agreed,   or   unless   the   court  or  a  judge 

shall  otherwise  order  for  the  purpose  of  giving  either 

party  an  opportunity  for  moving  to  set  aside  the 

verdict,  or  for  a  new  trial. 

Proceedings       45.  The  proceedings  npon  such  issue  may  be  re- 

may  be  re.     corded  at  the  instance  of  either  party,  and  the  judg- 

corded.         ment,  whether  actually  recorded  or  not,  shall  have  the 

same  effect  as  any  other  judgment  in  a  contested 

action. 

On  a  judgment  recorded  under  this  section  error  will  lie,  as  it 
is  not  expressly  excluded,  as  in  King  ▼.  ^BnimMw  (7  Q.  B.  289); 
and  see  Thorpe  v.  Fhwdtn  (1  L.  M.  &  P.  387). 
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'  The  judgraent  will  aiao  be  a  "  record"  lor  the  purpose  of  beiiig 
used  in  evidence  if  required. 

46.  The  parties  may,  after  writ  issued,  and  before  Qnestioat  of 
judgment  by  consent  and  order  of  a  judge,  state  any  nue??fter 
question  or  questions  of  law  in  a  special  case  for  the  ^rit  issued 
opinion  of  the  court,  without  any  pleadings.  ftc-^^irithout 

The  court  will  decline  to  give  any  opinion  when  there  is  reason  ?•••""*■ 
to  believe  that  the  action  is  not  bond  jide  brought  for  the  puipose 
of  determining  a  matter  in  controversy  between  the  parties  {Doe 
d.  Duntze  ▼.  Duntze^  6  C.  B.  100).  The  case  should  be  confined 
to  questions  of  law ;  if  matters  of  fact  are  in  issue  the  court  will 
leave  the  parties  to  go  to  a  jury  (Aldridge  v.  Gnat  WtMiem  Rail- 
vfay  Co.,  8  M«  &  G.  516  t  see  also  Price  v.  Quarrei,  12  A.  &  £• 
784). 

It  has  been  thought  that  when  a  special  case  under  this  section 
has  been  settled,  it  will  not  be  amended  by  the  court  unless  by 
consent  of  the  parties  {Mertey  Dockt,  8^e,  v.  Jonee^  36  L.  T.  24S ; 
and  see  Notman  v.  Anchor  Inturanee  Company,  6  C.  B.,  N.  H^ 
636 ;  but  see  Carpenter  v,  Parkee,  L.  J.  27  s  C.  P.  78). 

47.  The  parties  may,  if  they  think  fit,  enter  into  Agreement 
an  agreement  in  writing,  which  shall  not  be  subject  to  ment  of^ 
any  stamp  duty,  and  which  shall  be  embodied  in  the  money  and 
said  or  any  subsequent  order,  that  upon  the  judgment  cording  to 
of  the  court  being  given  in  the  affirmative  or  negative  {Jj,?",*  cciai 
of  the  question  or  questions  of  law  raised  by  such      ^  *^^^ 
special  case,  a  sum  of  money,  fized  by  the  parties,  or 
to  be  ascertained  by  the  court,  or  in  such  manner  as 
the  court  may  direct,  shall  be  paid  by  one  of  such 
parties  to  the  other  of  them,  either  with  or  without 
ooBts  of  the  action  ;  and  the  judgment  of  the  court 
may  be  entered  for  such  sum  as  shall  be  so  agreed  or 
ascertained,  with  or  without  costs,  as  the  case  may  be, 
and  execution  nouiy  issue  upon  such  judgment  forth- 
with, unless  otherwise  agreed,  or  unless  stayed  by 
proceedings  in  error. 

The  last  words  of  this  section, — "unless  stayed  by  proceedings 
in  error/'^-did  not,  as  it  seems,  allow  of  error  being  brought  upon 
a  special  case  stated  under  s.  46.  Error  did  not  lie  on  a  special 
case  stated  under  8  &  4  Will.  %  e.  42,  s.  25,  such  a  case  not  being 
entered  of  record ;  and  there  can  be  no  error  at  common  law  but 
on  a  record :  the  provisions  of  s.  46  ibr  entering  a  special  case  on 
record,  were  confined  to  the  issue  given  by  s.  42  \  see  further  Thorpe 
▼.  Plotpden,  s.  45,  n.,  tupra.  But  now  by  the  C.  L.  P.  A.  1854, 
a  S2t  eiTor  may  be  brought  upon  a  special  case.  It  was  accord- 
ingly held  by  the  Court  of  Exchequer  Chamber  (distinguishing 
Hughee  v.  Lumley,  L.  J.  24,  Q.  B.  29),  that  where  the  consent 
of  the  parties  to  sute  a  special  case  was  given  before  the 
C.  L.  P.  A.  1854,  came  into  operation,  but  the  judge's  order  was 
not  obtained  until  the  day  upon  which  it  came  into  operation, 
enor  might  be  brought  (MUioU  v,  BiAop,  10  Esch.  522). 
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iow*tbe*  *"*'  ^^'  ^^  ^^*^  °^  agreement  shall  be  entered  into  as  to 
event,  unless  the  costs  of  such  action,  the  costs  shall  follow  the 
J^2J^       event,  and  be  recovered  by  the  successful  party. 

Pleadings  in  general. 

And  with  respect  to  the  language  and  form  of 
pleadings  in  general,  be  it  enacted  as  follows  : — * 

49.  All  statements  which  need  not  be  proved,  such 
as  the  statement  of  time,  quantity,  quality  and  value, 
where  these  are  immaterial  ;  the  statement  of  losing 
and  finding,  and  bailment,  in  actions  for  goods  or  their 
value  ;  the  statement  of  acts  of  trespass  having  been 
committed  with  force  and  arms,  and  against  the  peace 
of  our  lady  the  Queen  ;  the  statement  of  promises 
which  need  not  be  proved,  as  promises  in  indebitatus 
counts,  and  mutual  promises  to  perform  agreements  ; 
and  all  statements  of  a  like  kind,  shall  be  omitted. 

The  insertion,  therefore,  of  any  of  these  formal  statements  will 
be  an  irregularity,  and  if  embarrassment  be  caused  thereby,  an 
application  may  be  made  under  s.  52,  pott. 

The  bailment  must  still  be  stated,  however,  where  it  is  material 
and  traversable  {Rota  v.  HiUt  2  C.  B.  877). 

Jadgment  50.  Either  party  may  object  by  demurrer  to  the 

mwmMobe    pleading  of  the  opposite  party,  on  the  ground  that 

cord"**!©       ^"^^  pleading  does  not  set   forth  sufficient  ground 

the  very  rigbt  of  action,  defence  or  reply,  as  the  case  may  be  ;  and 

of  tbe  cause,    -^here  issue  is  joined  on  such  demurrer,   the  court 

shall  proceed  and  give  judgment  according  as  the  very 

right  of  the  cause  and  matter  in  law  shall  appear  unto 

them,  without  regarding  any  imperfection,  omission, 

defect  in  or  lack  of  form  ;  and  no  judgment  shall  be 

arrested,  stayed  or  reversed  for  any  such  imperfection, 

omission,  defect  in  or  lack  of  form. 

See  Richardt  v.  Peavit,  2  Com.  Law  Rep.  673. 

It  would  manifestly  be  quite  out  of  place  here  to  attempt  to 
show  within  anything  like  reasonable  space  what  constitutes  a 
pleading  *^  in  matter  sufficient"  This  belongs  to  the  science  of 
pleading  itself,  not  to  a  commentary  on  the  practice  of  the  courts. 

Objections  51.  No  pleading  shall  be  deemed  insufficient  for 

specif? de-  su^J  defect  which  could  heretofore  only  be  objected 
marrer  taken  to  by  Special  demurrer. 

See  as  to  special  demurrer,  BuUen  and  Leake's  Precedents  of 
Pleadings,  p.  49*3. 

*  These  secttons  relating  to  pleadings  apply  whether  tbe  action  was 
orlffinally  commenced  in  the  Superior  Courts  or  not  (MaHUr  r.  Rote, 
L.  J.  SS,  C.  P.  78).  It  is  not  proposed  to  notice  here  the  various  decisions  of 
the  courts  upon  the  merits  of  particular  pleadings ;  and  the  resder  Is  referred 
for  such  information  to  the  excellent  Precedents  of  Pleadings  recently  pub* 
Ished  by  Messrs.  BuUea  ft  Leake. 
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52.  If  any  pleading  be  so  framed  as  to  prejudice,  Pleadings 
embarrass  or  delaj  the  fair  trial  of  the  action,  the  ^^^S^. 
opposite  party  may  apply  to  the  court  or  a  judge  to  may  be 
strike  out  or  amend  such  pleading,  and  the  court  or  ^nd^.^  ^' 
any  judge  shall  make  such  order  respecting  the. same, 
and  also  respecting  the  costs  of  the  application,  as 
such  court  or  judge  shall  see  fit. 

It  hat  always  been,  thecfretically,  one  of  the  rules,  if  not  one 
of  the  results,  of  special  pleading,  that  no  pleading  should  be 
framed  to  prejudice,  embarrass  or  delay  the  fair  trial  of  the  action ; 
and  there  are  numerous  cases  in  the  books  in  which-  the  courts 
have  allowed  the  plaintiff  to  s^n  judgment  as  for  waift  of  a  plea, 
—cases  in  which,  practically,  the  fair  trial  was  attempted  to  be 
embarrassed  or  delayed.  Persons  who  have  no  defence  sometimes 
had  recourse  to  what  is  called  iham  pleading ;  and  for  this  purpose 
the  plea  of  judgment  recovered  was  resorted  to.  The  rule  of  Hil. 
2  Will.  4  (renewed  by  R.  G.,  H.  T.  1853,  r.  10),  to  the  effect  that, 
in  the  margin  of  such  a  plea,  the  date  of  the  judgment  and  its 
number  on  the  roll  should  thenceforth  be  stated,  put  an  end  to 
this  abuse. 

Without  presuming  to  lay  down  a  rule  as  to  what  may  be  con- 
sidered as  tending  to  '*  prejudice,  embarrass  or  delay*'  the  trial 
of  the  action,  it  may  be  useful  here  to  refer  to  a  few  cases  of  un- 
fair pleading.  It  may  be  observed,  that  the  words  used,  ''pre- 
judice, embarrass  or  delay"  are  used  disjunctively. 

All  pleadings  ought  to  be  true.     A  pleading  false  on  the  face  8ham  plead- 
of  it  may  be  treated  as  a  nullity.    Thus,  where  the  plaintiff  *'J£l!??*^  ^ 
declared  on  two  bills  of  exchange,  due  5th  and  6th  December,  ^laJ.'^ 
and  the  defendant  pleaded  a  judgment  recovered  in  Michaelmas 
Term  preceding  these  dates,  the  plaintiff  was  considered  right  in 
signing  judgment  {Fere  v.  Garden,  5  Bing.  413  ;  see  also  Blewiti 
V.  MarsUen,  10  East,  237;   and  Balmanno  v.  ThompsoHf  8  Dowl. 
76).     But  unless  the  inference  of  falsity  be  irresistible,  the  plain- 
tiff should  not  take  upon  himself  to  sign  judgment,  treating  the 
plea  as  a  nullity ;  but  should  apply  to  set  it  aside  {Bell  v.  Mex^ 
ander,  6  M.  &  S.  133). 

The  court  will  not  try  the  truth  of  a  plea  upon  affidavit. 
Where  the  defendant  pleaded  in  satisfaction  of  the  plaintiff's 
demands,  delivery  to  him  of  a  pipe  of  wine,  the  court  refused  to 
allow  the  plaintiff  to  sign  judgment,  upon  an  affidavit  that  the 
plea  was  false.  There  was  nothing  absurd  or  inconsistent  in  the 
allegation  that  wine  had  been  given  in  satisfaction  of  a  demand 
{Smith  y.  Backwell,  4  Bing.  513).  In  Riehley  v.  Prwme,  1  B.  &  C. 
286,  a  plea  was  set  aside  on  an  affidavit  of  falsity ;  but  this  de- 
cision IS  explained  in  Merrington  v.  Becket,  2  B.  &  C.  81,  and  in 
South  V.  Backell,  iupra  i  see  also  La  Forest  v.  Langan,  4  Dowl. 
642 ;  Nutt  v.  Rush,  4  Exch.  490. 

Where  the  plea  was  so  prepared  that  it  was  likely  to  occasion 
perplexity  and  expense,  it  was  set  aside  {Smith  v.  Hardy ^  8  Bing. 
435). 

Pleading  falsely  for  delay  also  affords  ground  for  applying  to 
set  aside  the  plea.  In  Shadwell  v.  Berthoud  (5  B.  &  A.  750),  the 
plea,  which  wss  wholly  false,  allied  indebtedness  by  the  plain- 
tiff in  a  larger  sum  by  virtue  of  a  recognizance  in  the  Exchequer. 
In  Body  v.  Johnson  (5  B.  &  C.  756),  the  defendant  pleaded,  Istly, 
the  general  issue,  except  as  to  part ;  and  as  to  one-third  of  that 
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pirt»  2ndly,  a  bond  given  in  uti«ilicti«a(  to  another,  Srdly,  a 
set-off;  and  as  to  the  residue,  4thly,  a  note  given  to  the  plaintiff. 
On  an  affidavit  that  these  pleas  were  false,  uie  court  allowed  the 
plaintiffs  in  each  case  to  sign  judgment.  In  Corbett  v  Powell 
(5  B.  &  A.  750),  a  false  plea  to  debt  on  bond,  by  executor,  that 
before  the  death  of  the  testator  the  bond  had  been  assigned,  and 
that  payment  had  been  made  to  the  assignee,  was  set  aside.  In 
Bartleyy.  Godlake  (2  B.  &  A.  199),  a  plea  setting  out  an  account- 
ing or  agreement  as  to  the  balance,  and  payment  partly  by  bill  of 
exchange  and  partly  by  assignment  of  an  Irish  judgment  debt, 
and  which  was  wholly  false,  was  set  aside  (see  Nutt  r.  Ruth,  4 
Exch.  190).  In  MiUy  v.  fVaiU  ( 1  Dowl.  648),  a  false  plea  that  the 
signature  of  the  defendant  to  the  bill  on  which  the  action  was 
brought  was  obtained  without  consideration,  he  having  signed 
a  blank  stamp  merely,  was  set  aside. 

There  are  some  cases  in  which  pleas  have  been  set  aside  on 
the  ground  of  their  being  calculated  to  embarratt  the  plaintiff  in 
replying.  Thus,  where  tlie  plea  mixes  together  a  great  variety 
of  assertions,  some  of  which  contain  matter  of  law,  and  some 
matters  of  fact,  to  which  it  is  impossible  to  reply,  and  the  object 
is  to  perplex  and  delay,  rather  than  to  set  up  a  good  ground  of 
defence,  it  will  be  set  aside  {Balmanno  v.  Thomptotif  p.  47,  supra). 
In  asttimpnt  on  a  promissory  note,  payee  against  makera,  the  de- 
fendant pleaded  that  there  was  no  consideration,  and  that  the  note 
was  made  subject  to  the  condition  that  the  defendants  should  not 
be  called  upon  to  pay  if  they  were  not  able,  but  that  it  should  be 
renewed.  There  was  an  affidavit  of  falsehood.  The  court  set 
aside  the  plea  as  tricky,  false,  and  calculated  to  emhwrratt  the 
plaintiff  (Mitford  v.  Pindent  8  M.  fr  W.  511 ).  A  plea  by  a  de- 
fendant, that  a  third  person,  at  his  request,  guaranteed  the  debt 
to  the  plaintiff,  which  guarantee  the  plaintiff  accepted  and  then 
released  the  defendant,  was  designated  by  Maule,  J.,  as  complU 
cated  amd  tkam  ( Watermttn  y.  Garden,  6  M.  &  G.  752).  The  mere 
fact  of  a  plea  being  insufficient  in  point  of  law  does  not  justify 
an  application  for  leave  to  sign  judgment  ( Cowper  ▼.  Jonet^  4  Dowl. 
591 ;  and  see  Baimanno  v.  Thompton,  p.  47,  tupra),  for  the  plain- 
tiff may  demur.  But  if  the  defendant  be  under  terms  of  pleading 
issuably,  and  plead  a  clearly  bad  plea,  the  plaintiff  may  sign  judg- 
ment as  for  want  of  a  plea.  See  in  Chitty's  Practice  ( 10th  edit, 
pp.  226^229)  a  collection  of  cases  of  non  'issuable  pleas ;  to  which 
may  be  added,  Bithop  qf  London  y.  APNiel  (L.  J.  23,  Ex.  Ill); 
SMy  V.  Fream  (10  Exch.  535) ;  and  MiUett  v.  Broum  (2  H.  &  N. 
837).    See  also  observations  in  Ouldt  v.  Harriton  ( 1 0  Exch.  578). 

A  plea  which  is  clearly  frivolous,  and  contains  no  answer  to 
the  action,  will  be  set  aside  (Bradburp  v.  Emans,  5  M.  &  W. 
595) ;  in  which  case  an  acceptor,  sued  by  an  endorsee,  pleaded  the 
giving  of  another  bill  to  drawer  in  renewal,  and  that  he  had  no 
notice  of  the  endorsement  Where  in  an  action  by  endorsee 
against  acceptor  on  two  bills,  the  pleas  were  to  one  bill,  no  con- 
sideratton  between  drawer  and  defendant;  to  the  other,  no  eon- 
sidenition  paid  by  plaintiff  t6  defendant, — both  pleas  were  set 
aside  as  frivolous  {Knowlet  v.  Burward,  10  A.  &  E.  19). 

Where  the  plea  is  not  clearly  frivolous  (as  where  it  is  pleaded 
in  the  form  prescribed  by  a  rule  of  court),  the  court  will  not 
interfere  on  motion  {Homer  v.  Keppel,  10  A.  &  E.  17 ;  and  see 
2  P.  a;  D.  234,— e6<.  by  CoUridge,  /.). 

The  eoort  b«,  in  several  of  the  above  cases,  strongly  repro- 
bated die  pleading  of  sImub  pleM.    Bad  pleading  for  delay  kaa 
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always  been  treated  as  a  contempt,  and  the  fines  for  it  once 
formed  a  source  of  revenue  to  the  Crown  (Com.  Dig.  Prerogative, 
D.  22).  In  Pierre  v.  Biake  (Salk.  6\5),  the  attorney  in  the  cause 
was  fined,  and  in  Thomat  v.  f^andermoolen,  BlewiU  v.  Manden 
and  Bariley  v.  Godlake,  tupra,  he  was  ordered  to  pay  the  costs. 

A  replication  to  a  plea  of  the  Statute  of  Limitations  (3  &  4  (ku€t  mpwa 
Will.  4,  c.  42),  that  the  defendant  made  an  acknowledgment  that  <A^  ueUon, 
the  debt  remained  unpaid  and  due  to  the  plaintiff"  within  the  true 
intent  and  meaning  ot  the  statute,  and  that  the  action  was  brought 
within  twenty  years  after  such  acknowledgment,  was  held  to  be 
so  framed  as  to  embarrass  and- prejudice  the  fair  trial  of  the 
cause,  and  must  be  amended  by  specifying  one  or  more  of  the 
modes  of  acknowledgment  mentioned  in  the  statute  {Fonyth  v. 
Bristowtf  L.  J.  22,  Ex.  70). 

In  an  action  for  infringement  of  patent  a  plea  which  amounted 
to  an  argumentative  traverse  of  the  specification  waa  struck  out 
(Hancock  v.  NoyeSf  9  Exch.  388). 

See  also  Cuthbertson  v.  Irving,  4  H.  &  N.  742. 

It  remains  doubtful  whether  this  section  applies  to  proceedings 
upon  a  prerogative  writ  of  mandamus  (Reg,  v.  The  Saddlert*  Cmn- 
pany,  L.  J.  22,  Q.  B.  451 ). 

53.  Rules  to  declare,  or  to  declare  peremptorily,  FourdaTi 
and  rules  to  reply,  and  plead  subsequent  pleadings,  "^{IfiJJfo^ 
shall  not  be  necessary,  and  instead  thereojp  a  notice  rule  to  der 
shall  be  substituted  requiring  the  opposite  party  to  o^^}^ 
declare,  reply,  rejoin,  or  as  the  case  may  be,  within 
four  days,  otherwise  judgment  ;   such   notice   to   be 
delivered  separately  or  indorsed  on  any  pleading  to 
which  the  opposite  party  is  required  to  reply,  rejoin, 
or  as  the  case  may  be. 

After  the  entry  of  an  appearance  the  plaintiff*  may  declare  at  Time/or  de- 
any  time,  except  of  course  between  the  10th  of  August  and  the  «'«'^'V« 
24th  of  October.  He  lias  the  whole  of  the  term  next  after  the 
entry  of  the  appearance  to  declare  in,  without  having  judgment 
of  non  prtM.  signed  against  him  (Foster  v.  PrynnCy  9  Dowl.  749). 
If  no  judgment  of  non  pros,  be  signed,  he  has  a  year  to  declare  in, 
after  the  return  day  of  the  writ,  after  which  period  he  will  be  out 
of  court  (s.  58,  post). 

If  the  plaintiff  is  unable  to  declare  within  the  time  allowed 
him,  as,  for  instance,  where  he  has  been  unable  to  serve  one  or 
more  of  several  defendants,  in  which  case  to  declare  against  one 
and  then  against  the  other,  when  they  appeared,  would  be  irre- 
gular (Morton  v.  Greyt  9  B.  &  C.  544),  he  should,  if  he  receives 
a  notice  to  declare  (s.  53,  post)  from  the  defendants  who  have 
appeared,  obtain  time  to  declare  upon  application  to  a  judge;  as 
the  old  side  bar  rule  for  time  is  abolished  (R.  G.,  H.  T.  1858, 
r.7). 

The  defendant,  in  order  to  prevent  delay,  may,  if  the  plaintiflT 
does  not  declare  within  the  time  limited,  deliver  a  notice  under 
the  above  section. 

If  the  plaintiff  after  this  demand  requires  further  time,  his 
course  is  to  apply  for  it  specially  to  the  court  or  a  judge ;  and 
if  the  defendant  signs  judgment  before  the  time  for  showing 
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SBiue,  such  judgment  may  be  set  aside,  the  defendant's  proper 
course  being  to  ^ow  cause  (Bianky  v.  Daileyt  16  M.  &  W.  58). 
One  demand  only  is  necessary.  If  the  plaintiff  obtains  furthes 
time  to  declare  after  such  demand,  the  defendant  is  entitled  to 
sign  judgment  at  the  expiration  of  the  time  allovredt  without  a 
fresh  demand  ( Teulon  v.  Gantj  5  Dowl.  153). 

This  proceeding  is  not  applicable  in  causes  remoTed  by  etr- 
Horari  (Gorton  y.  G.  W.  Railway  Company,  L.  J.  28,  Q.  B.  103). 

The  plsintiff  may  reply  at  any  time,  except  between  the  10th 
of  August  and  24th  of  October,  and  he  may  be  compelled  to  do 
so  by  a  notice  or  demand  of  replication,  which  may  be  endorsed 
on  the  plea,  or  delivered  separately. 

Formerly,  if  after  a  rule  to  reply  had  been  giyen  in  one  term 
the  cause  stood  over  until  the  next,  a  fresh  rule  was  necessary ; 
but  this  has  ceased  to  be  the  practice  ( Pryer  v.  Smith,  2  Dowl. 
114).  The  plaintiff  may  apply  for  fiuther  time  on  showing 
Alcts  to  justify  the  application  {CrutcMey  v.  L,  and  B,  Railway 
Company,  2  D.  &  L.  102). 

If  a  party  deliver  a  pleading  after  the  time  for  doing  so  has 
expired,  but  before  the  opposite  party  has  signed  judgment,  judg- 
ment signed  after  such  delivery  will  be  set  aside  {Gray  v.  Penmilf 
1  Dowl.  120). 

As  to  rules  to  plead,  see  pott,  s.  62. 

As  to  rules  to  rejoin,  see  po€t,  s.  78. 
• 

54.  Every  declaration  and  other  pleading  shall  be 
entitled  of  the  proper  court,  and  of  the  day  of  the 
month  and  the  year  when  the  same  was  pleaded,  and 
shall  bear  no  other  time  or  date,  and  every  declaration 
and  other  pleading  shall  also  be  entered  on  the  record 
made  up  for  trial  and  on  the  judgment  roll  under  the 
date  of  the  day  of  the  month  and  year  when  the  same 
respectively  took  place,  and  without  reference  to  any 
other  time  or  date,  unless  otherwise  specially  ordered 
by  the  court  or  a  judge. 

The  pleadings  should  be  entitled  on  the  face ;  entitling  them 
on  the  back  is  not  sufficient ;  and  if  not  properly  entitled  a 
pleading  may  be  set  aside  as  irregular  {Ripling  v.  Watt$,  4  Dowl. 
290).  So  the  date  must  be  stated,  and  it  roust  be  stated  to  be 
"in  the  year  of  our  Lord,"  mentioning  the  year  {Holland  v. 
Tealde,  8  Dowl.  320) ;  otherwise,  it  will  be  irregular.  The  want 
of  a  date  {Ripling  v.  Wattt,  9upra\  or  a  date  different  from  that 
of  filing  or  delivery,  will  constitute  an  irregularity,  amendable  at 
the  plaintiff's  cost  {Hodton  v.  Petmell,  4  M.  &  W.  373). 
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65.  It  shall  not  be  necessary  to  make  profert  of  any 
deed  or  other  document  mentioned  or  relied  on  in  ady 
pleading ;  and  if  profert  shall  be  made  it  shall  not 
entitle  the  opposite  party  to  crave  oyer  of  or  set  out 
upon  oyer  such  deed  or  other  document. 

In  an  action  by  an  executor  who  had  not  taken  out  probate, 
proceedings  were  stayed  until  it  should  be  produced  ( Webb  v. 
Mkin9,  14  C.  B.  491). 

See  note  to  following  section. 
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56.  A  party  pleading  in  answer  to  any  i^eading  in  Doemnent 
which  any  document  is  mentioned  or  refemd  to  shall  ^^hjaadbo 
be  at  liberty  to  set  out  the  whole  or  sach  part  thereof  eoatiderad 
as  may  be  material,  and  the  matter  so  set  oat  shall  be  p]ej!di^in* 
deemed  and  taken  to  be  part  of  the  pleading  in  which  ^^^2^  ^}  ^ 
it  IS  set  out. 

Where  to  a  declaration  upon  an  award  the  defendant  set  out 
the  award  in  his  plea,  and  thereupon  demurred  to  the  declaratioD,  . 
the  plea  was  held  bad,  as  the  award  was  to  be  taken  as  part 
of  the  plea  (5im  ▼.  Edmonds,  L.  J.  23,  C.  P.  229 ;  and  better,  2 
Com.  Law  Rep.  749). 

Formerly,  if  a  plaintiff  declared  on  a  deed  to  which  he  was  a 
party,  and  which  was  in  his  possession,  he  was  obliged  to  make 
profert,  i.  e.  to  produce  the  deed  to  the  court.  If  his  opponent 
wished  to  bring  any  part  of  that  deed  before  the  court,  or  to  deny 
its  being  his  deed,  he  was  obliged  to  demand  oyer,  that  is,  theo- 
retically, to  ask  to  have  it  read  in  court,  practically,  to  get  a  copy 
from  the  plaintiff's  attorney.  He  was  then  obliged  to  set  out  the 
whole  deed  in  his  pleading,  though  the  question  might  turn  upon 
twenty  words.  Questions  of  pleading  were  constantly  arising  as 
to  the  effect  of  oyer,  and  how  advantage  ought  to  be  taken  of  an 
omission  or  misrecital  of  the  deed.  The  cases  are  collected  in 
Smitk  y.  Yeomam  (1  Saund.  317),  and  in  Turquand  v.  Hennett  (7 
C.  B.  179). 

No  profert  was  required  of  instruments  not  under  seal,  nor 
even  of  instruments  not  falling  within  the  technical  description 
of  a  "deed,"  as  a  sealed  will,  or  a  sealed  award.  A  defendant, 
entitled  to  an  inspection  of  such  documents,  applied  to  the  court 
for  such  inspection,  which  was  only  granted  in  certain  limited 
cases.  The  cases  in  which  inspection  was  so  granted  were  found 
in  practice  to  be  too  limited  in  number,  and  the  commissioners' 
appointed  to  report  on  the  pleading  and  practice  of  the  superior 
courts  being  further  of  opinion  that  the  formalities  of  profert  and 
oyer  might  be  advantageously  done  away  with,  and  that  "  deeds" 
might  be  placed  on  the  same  footing  as  ordinary  written  instru- 
ments, recommended  that  wherever  inspection  of  any  document 
could  be  had  by  a  bill  of  discovery  in  equity,  it  should  be 
obtainable  in  any  court  of  common  law  where  the  aetion  was 
pending.  In  consequence  of  this  recommendation  provision  was 
made  by  14  &  15  Vict.  c.  99,  s.  6  (see  C.  L.  P.  A.  1854,  s.  50,  n., 
post),  and  profert  and  oyer  were  abolished  by  the  above  section. 

A  plaintiff  need  not  now  make  profert,  but  in  his  declaration  Prqfertno 
he  must  state  concisely  the  effect  of  that  part  of  the  deed  on  '«*V«'  neee*- 
which  he  relies  (Sched.  B.,  No.  24).    Nor  need  a  defendant  make  *"'^' 
profert  in  a  plea,  but  he  may,  in  the  same  way,  state  the  effect  of 
the  deed  on  which  he  grounds  his  defence  (Sched.  B.,  No.  42).    If 
one  party  rely  on  any  part  of  a  deed  in  the  other  party's  posses- 
sion, of  which  he  requires  inspection,  he  must  apply  for  such 
inspection,  by  summons  or  rule,  as  has  hitherto  been  dbe  practice 
in  reference  to  ordinary  written  instruments.    "  Oyer,"  did  not 
include  inspection. 

Nor  is  profert  of  letters  testamentary  or  letters  of  administra- 
tion required,  the  section  stating  expressly,  **  any  deed  or  other 
doettment  mentioned  or  relied  on  in  any  pleading." 

57.  It  shall  be  lawful  for  the  plainidff  or  defendant  Perfonnanee 
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of  eonditioiu  in  anj  action  to  aver  performance  of  conditions  pre- 
^T^^°*  cedent  generally,  and  the  opposite  party  shall  not 
averred  gen*-  deny  such  averment  generally,  but  shall  specify  in  his 
""'^'  pleading   the   condition  or  conditions  precedent  the 

performance  in  which  he  intends  to  contest. 

A  foiin  of  the  averment  of  performance  of  conditions  prece- 
dent generally  is  given  in  Schedule  B.,  No.  22,  where  the  plain- 
tiff states  that  "  he  did  all  things  necessary  on  his  part"  to  entitle 
him,  &c. 

It  is  one  of  the  rules  of  pleading,  that,  when  the  obligation  to 
perform  a  contract  depends  on  any  event  which  does  not  from 
the  declaration  appear  to  have  ocurred,  the  averment  of  such 
event  is  essential  to  the  logical  statement  of  the  cause  of  action, 
so  stringently  insisted  on  in  pleading.  The  performance  of  a 
condition  precedent  must  formerly,  not  only  have  been  stated 
specially,  but  ordinarily  the  time,  place  and  manner  of  perform- 
ance; and  if  there  were  several  different  acts  or  things  to  be 
done,  the  performance  of  each  must  in  this  way  have  been  stated 
(Holdipp  V.  Otway,  2  Wms.  Saund.  107  b,  n.  3).  Where  per- 
formance could  not  be  averred,  it  was  necessary  to  show  an 
excuse  of  nonperformance.  This  section  permits  the  perform- 
ance of  conditions  precedent  to  be  averred  generally,  but  matter 
of  excuse  for  nonperformance  should  still  be  averred  specially. 

The  above  enactment  is  a  return  to  the  ancient  system  of 
pleading  {Thorpe  v.  Thorpe,  1  Lord  Raymond,  662;  and  see 
Manby  v.  Cremonini^  L.  J.  21,  Ex.  288).  The  omission  to  aver, 
generally,  performance  of  conditions  precedent,  may  still  form 
the  subject  of  general  demurrer.  The  principal  cases  decided 
upon  this  section  are  Bentley  v.  Dawes,  9  Exch.  666 ;  Graves  v. 
I^ggf  9  Exch.  7 15.  The  effect  of  it  is  well  discussed  in  *'  BuUen 
and  Leake's  Precedents  of  Pleadings,"  p.  84. 
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And  with  regard  to  the  time  and  manner  of  de- 
claring, and  to  particulars  of  demand,  be  it  enacted  as 
follows : 

It  may  be  observed  here,  that  there  is  no  enactment  about 
**  particulars  of  demand,"  except  that  a  special  endorsement  on 
the  writ  shall  be  equivalent  to  particulars  (s.  25,  ante).  As  to 
particulars  of  demand,  see  R.  G.,  H.  T.  1853,  rr.  19—21 ;  as  to 
pleading  after  an  order  for  particulars,  see  s.  62,  n.  As  to  the 
form  of  particulars,  see  s.  59,  n.,  post. 

Pi»}n*iffJ|o         58.  A  plaintiff  shall  be  deemed  out  of  court,  unless 
in^s  jear.    '  ^^  declare  within  one  year  afler  the  writ  of  summons 
is  returnable. 

A  writ  of  summons  is  returnable  immediately  on  service  being 
effected  (Baines  v.  Jackson,  3  Dowl.  404);  and  the  year  here 
stated  is  not  **  four  terms"  {Chaplin  v.  Showier,  L.  J.  18,  Ex.  34). 
If  a  notice  of  declaration  is  delivered  after  the  expiration  of  one 
year  from  the  service  of  the  writ,  it  may  be  set  aside  at  chambers 
as  an  irregularity  {Chaplin  v.  Showier,  npra).   In  actions  removed 
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from  inferior  courts  by  eertiorarit  &c.,  the  plaintiff  is  not  out  of 
court  until  a  year  after  the  return  of  the  writ  by  which  the  cause 
was  removed  (Nffrrith  ▼.  Rtehardi,  3  A.  &  E.  788).  Nor  is  a 
plaintiff  bound  to  proceed  in  the  superior  court ;  nor  can  a  de- 
fendant, after  notice  to  the  plaintiff  under  s.  bZ,  ante,  sign  judg- 
ment and  obtain  the  costs  of  removal  {Garten  v.  G.  W,  R.  Com' 
pany,  L.J.  28,  Q.  B.  108). 

It  seems  very  doubtful  whether  under  the  old  rule  of  court, 
which  was  similar  in  terms  to  the  present,  the  year  within  which 
the  plaintiff  had  to  declare,  did  not  include  periods  during  which 
his  proceedings  were  stayed  by  order  of  the  court,  or  by  injunc- 
tion. See  Horn  v.  Took,  2  DowL  776;  Unite  \.  Humphrey,  8  Dowl. 
532 ;  Johns  v.  Sanders,  L.  J.  16,  Q.  B.  840 ;  but  see  Rots  v.  Green 
(old  practice),  10  Exch.  891.  The  present  statutory  enactment 
u  perhaps  even  less  6exible. 

See  also  R.  G.,  H.  T.  176;  and  Metcalfe  v.  Heiherington,  3  H. 
&  N.  755. 

69.  Evexy  declaration  shall  commence  as  follows,  or  Fonna  of 
to  the  Uke  effect :•  Z;?»r«f 

[Venue.]     "  -4.  S,  by  E,  F,^  his  attorney  [or  *  in  decUmtion. 

person,'  cts  the  case  may  he\  sues  C.  D.  for  [here    • 

gtate  the  cause  of  action] ;" 
and  shall  conclude  as  follows,  or  to  the  like  effect : 
"  And  the  plaintiff  claims  £  ,  [or  if  the  action 

is  brought  to  recover  specific  goods,  the  plaintiff 

claims  a  return  of  the  said  goods,  or  their  value, 

and  £        for  their  detention.]" 

If  this  form  is  not  followed,  as  by  omitting  the  statement  of  Suing  in 
whether  the  plaintiff  sues  in  person  or  by  attorney,  the  declara-  ^SnUw**  ^ 
tion  will  be  irregular,  and  may  be  set  aside  or  amended  under  ^''^''"^- 
s.  222 ;  and  the  application  to  do  so  ought  to  be  made  to  a  judge 
at  chambers  (  White  v.  Felthamy  8  C.  B.  658). 

The  declaration  must  be  entitled  of  the  court,  and  oF  the  true 
date  of  pleading  the  same  (s.  54).  In  the  margin  is  stated  the 
venue  (rl.  R.,  T.  T.  1853,  r.  4,  post).  The  law  as  to  the  venue  Thetenue. 
will  be  found  in  Peacock  v.  Bell,  1  Wms.  Saund.  78  ;  in  the  notes 
to  Mostyn  v.  Fahrigas,  1  Smith's  L.  C.  4th  ed.  528 ;  and  in  Bullen 
and  Leake's  "  Precedents  of  Pleadings,"  pp.  1,  2,  which  see  also 
as  to  distinction  between  local  and  transitory  actions.  See  also 
on  venue,  Simmons  v.  Lilly  stone,  8  Exch.  431. 

The  omission  of  the  venue  is  an  irregularity ;  and,  formerly, 
if  a  wrong  venue  was  stated  in  a  local  action,  and  the  error 
appeared  on  the  record,  the  objection  might  have  been  taken 
on  demurrer  {Mayor  of  Berwick-upon-Tweed  v.  Shanks,  3  Bing. 
459 ;  Simmons  v.  Lilly  stone,  supra ;  see  also  Remington  v.  Taylor, 
1  Lutw.  235).  If  the  error  did  not  appear  upon  the  record,  it 
had  to  be  pleaded ;  for  a  jury  could  only  inquire  of  the  issues 
raised  {Boyes  v.  Hewetson,  2  Bing.  N.  C.  575;  Richards  v. 
Easto,  15  M.  &  W.  244).  In  the  case  of  actions  against  magis- 
trates, public  officers  and  others,  that  are  made  local  by  various 

*  Declantioni  byinfknts  and  otben,  who  cannot  prosecute  actions  in 
person  or  by  attorney,  shonld  be  in  their  apprc^iiate  fonns. 
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•ctB  of  parliament,  where  a  wrong  venue  is  fatal  upon  a  itatatory 
plea  of  "  not  guilty,"  error  of  venue  cannot  be  taken  advantage 
of  after  verdict  (16  &  17  Car.  2,  c.  8,  a.  1 ;  Boyt*  v.  HewetBOHy 
Bupra), 

Where  several  causes  of  action,  which  are  local,  and  arise  in 
different  counties,  are  joined  in  one  declaration,  Uie  venue  may 
be  laid  in  either  of  the  counties  (s.  41). 

The  venue  cannot  be  changed,  unless  by  consent,  without  the 
special  order  of  the  court  or  of  a  judge  (R.  G.,  H.  T.  1853,  r.  18); 
and  it  was  heldf  that  the  order  could  only  be  obtained  after  issue 
joinedt  and  upon  an  affidavit  setting  out  special  circumstances 
{Bamtden  v.  Skijrp,  13  C.  B.  601) ;  but  the  committee  of  judges 
to  whom  the  question  was  referred  as  to  the  practice  to  be  adopted 
in  consequence  of  the  above  rule,  reported  : — 

*'  Firstly :  That  ip  theiropinion  it  is  more  convenient  as  a  general 
rule,  that  the  application  to  change  the  venue  by  rule  or  sum- 
mons may  be  made  before  issue  joined,  provided  that  this  shall 
not  prejudice  either  party  from  applying,  after  issue  is  joined,  to 
lay  the  venue  in  another  county,  if  it  shall  appear  that  it  may  be 
more  conveniently  tried  in  such  county : 

"  Secondly :  That  a  defendant,  on  his  affidavit  to  obtain  the 
rule  nut  to  change  venue,  or  in  support  of  a  summons  for  that 
,  purpose  before  issue  joined,  should  state  all  the  circumstances 
on  which  he  means  to  rely  as  the  ground  for  the  change  of  venue; 
but  that  be  may,  if  he  pleases,  rely  only  on  the  fact,  that  the 
cause  of  action  arose  in  the  county  to  which  he  seeks  to  have  the 
▼enue  changed*  which  ground  shall  be  deemed  sufficient,  un- 
less the  plaintiff  shows  that  the  cause  may  be  more  conveniently 
tried  in  the  county  in  which  it  was  originally  laid,  or  other  good 
reason  why  the  venue  should  not  be  changed. 

"  J.  Parke.     W.  Wiohtman." 

The  Court  of  Exchequer  thereupon  stated  that  the  above  rule 
must  be  understood  with  reference  to  those  species  of  actions  in 
which,  according  to  the  previously  existing  practice,  the  venue 
could  be  changed  {De  Rothschild y.  ShiUUm,  8  Exch.  503—506,  n.). 

The  application  of  this  rule  is  discussed  in  Smith  v.  O^Brien 
(L.  J.  26,  Ex.  SO),  where  it  was  held,  that  in  an  action  of  debt, 
not  upon  a  deed,  or  an  award,  or  any  specialty,  or  quasi  spe- 
cialty, the  venue  will  still  be  changed  on  the  common  affidavit 
before  issue,  if  it  is  not  answered  by  any  affidavit  showing  that 
the  trial  can  take  place  more  conveniently  in  the  original  county ; 
as,  for  example,  on  the  ground  that  the  witnesses  reside  there. 
Thus,  in  actions  for  use  and  occupation,  the  venue  will  be  changed 
on  the  common  affidavit  before  issue,  although  the  claim  be  for 
rent  on  a  lease,  it  not  appearing  on  the  affidavit  in  answer  that 
the  action  is  on  a  deed,  nor  that  the  plaintiff's  witnesses  reside  in 
the  original  county.  The  court  will  not  disturb  a  decision  of  a 
judge  in  the  exercise  of  his  discretionary  power,  where  the  affi- 
davit before  him  is  not  strictly  the  common  affidavit  {Begg  ▼. 
Forhetf  13  C.  B.  604).  See  also  as  to  reviewing  orders,  Cartwright 
▼.  Frost,  8  H.  &  N.  278 ;  Penhallow  v.  Mersey  Dock  and  Harbour 
Company,  L.  J.  29,  Ex.  21  ;  Schuster  v.  Wheelwright,  L.  J.  29, 
C.  P.  222 ;  and  as  to  time  within  which  a  rule  to  review  should 
be  obtained,  Drury  v.  Hoptcood,  L.  J.  29,  C.  P.  151. 
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A  Aefendant,  who  has  got  an  order  for  time  to  plead  on  the  terms 
qf  taking  short  notice  rf  trial,  is  not  entitled  to  have  the  veniie 
changed,  either  before  or  after  issue  joined,  on  the  common  affi- 
davit that  the  cause  of  action  arose  in  the  county  into  which  he 
seeks  to  change  the  venue,  and  not  elsewhere ;  and,  tembU,  that 
an  affidavit  to  tliat  effect,  which  stated,  in  addition,  that  the  wit- 
nesses on  both  sides  resided  in  the  county  to  which  it  was  sought 
to  change  the  venue,  amounts  to  no  more  than  the  common  affi- 
davit (CluUe  V.  Bradley,  18  C.  B.  604). 

The  declaration  must  correspond  with  the  writ  in,  1st,  the 
names  of  the  parties ;  2nd,  the  number  of  the  parties ;  3rd,  the 
character  in  waich  the  plaintiff  sues,  or  the  defendant  is  sued. 
Objection,  when  it  does  not  do  so,  should  be  made  within  the 
time  allowed  for  pleading  (Kitchen  v.  Roots,  2  Dowl.  232). 

Ist  An  incofrect  statement  of  the  name  of  the  plaintiff  in  the  Jfamesqftfu 
declaration  may,  since  3  &  4  Will.  4,  c.  42,  s.  11,  be  amended,  at  parties. 
bis  cost,  on  the  defendanifs  application,  as  the  declaration  is  not 
on  this  ground  irregular  (Lindsey  v.  Wells,  3  Bing.  N.  C.  777). 

If  the  plaintiff  has  been  incorrectly  named  in  the  writ,  he 
ought  to  be  correctly  named  in  the  declaration  and  a  statement 
therein  inserted  that  he  sued  by  the  wrong  name. 

If  the  defendant  appears  by  the  name  in  which  he  is  sued,  the 
plaintiff  may  declare  against  him  in  that  name ;  if  he  appears  by 
another  name,  the  plaintiff  ought  to  declare  against  him  in  that 
name,  stating  also  the  name  by  which  he  was  sued  in  the  writ. 

If  the  defendant  is  misnamed,  his  remedy  is  under  the  3  &  4 
Will.  4,  s.  11,  above  referred  to.  He  may  apply  to  amend  the 
declaration  by  inserting  the  correct  name  (Rush  v.  Kennedy,  7 
Dowl.  199). 

The  application  should  be  by  a  summons  at  chambers,  founded 
on  an  affidavit  of  the  correct  name. 

2nd.  A  declaration  by  one  of  two  plaintiffs  named  in  the  writ  Number  of 
would  be  irregular  {Rogers  v.  Jenkins,  1  B.  &  P.  383);  unless  in  the  partita. 
the  event  of  the  death  of  the  other,  which  should  be  suggested 
(&  136).  As  to  amending  the  writ  and  declaration  by  inserting 
or  striking  out  the  name  of  a  plaintiff,  see  ss.  34,  35 ;  adding, 
without  an  order,  in  the  declaration  a  party  not  named  in  the 
writ  would  be  an  irregularity  (Haigh  v.  Conioay,  15  East,  1 ; 
Rogers  v.  Jenkins^  1  B.  &  P.  383  ;  and  quare  as  to  amendment, 
Baker  v.  Neaees,  1  Dowl.  616,  and  Goodchild  v.  Leadham,  1  Exch. 
707). 

If  the  writ  contains  the  names  of  several  defendants,  the 
plaintiff  may  declare  against  one  {Davies  v.  Thompson,  14  M.  fir 
w.  161,  165;  ColdwellY,  Blake,  3  Dowl.  656);  dropping  all  pro- 
ceedings against  the  others ;  and  running  the  risk  of  a  plea  in 
abatement  where  such  plea  maybe  pleaded  (s.  38,  ante).  If  the 
writ  is  against  two,  and  only  one  can  be  served,  tlie  plaintiff  has  a 
choice  of  proceeding  against  the  one,  or  of  keeping  up  his  right 
of  action  against  the  other  (s.  33,  ante). 

3rd.  A  plaintiff  simply  named  in  the  writ  may  declare  in  a  re-  Character  qf 
presentati  ve  capacity.  If  he  has  described  himself  A.  B.,  executor,  *^  parties, 
adnunistralor  or  assignee,  he  may  declare  for  a  cause  of  action  in 
his  own  right;  but  if  he  describes  himself  as  executor,  or  as  ad- 
ministrator,  or  as  assip^nee,  he  can  only  declare  for  causes  of 
action  accruing  to  him  in  such  character.  The  cases  are  collected 
in  a  note  to  an  anonymous  case  reported  in  1  DowL  97 ;  and  see 
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Chrittie  v.  Bell,  16  M.  &  W.  169.     Analogous  rules  hold  with 
respect  to  defendants. 

CMcltuion  qf      So  as  to  the  conclusion,  the  declaration  will  he  irregular  if  the 
declaration,     form  prescribed  is  not  followed. 

Particulart  cf  Demand, 

Partieuian         See  the  rules  of  court  (R.  G.,  H.  T.  1853,  rr.  19 — 21)  as  to  the 
<ff  demand.      delivery  of  particulars  of  demand,  post. 


Commenee- 
inent  of  de- 
claration 
after  plea  of 
nonjoinder. 


Cassetur 
breve. 


Declaration 
for  libel  or 
slander. 


60.  In  all  caAcs  in  which,  after  a  plea  in  abatement 
of  the  nonjoinder  of  another  person  as  defendant,  the 
plaintiff  shall,  without  having  proceeded  to  trial  on  an 
issue  thereon,  commence  another  action  against  the 
defendant  or  defendants  in  the  action  in  which  such 
plea  in  abatement  shall  have  been  pleaded  and  the 
person  or  persons  named  in  such  plea  in  abatement  as 
joint  contractors,  or  shall  amend  by  adding  the  omitted 
defendant  or  defendants,  the  commencement  of  the 
declaration  shall  be  in  the  following  form,  or  to  the 
like  effect : — 

[Venue.]  "  A,  B,  by  E.  F,,  his  attorney  [or  '  in 
his  own  proper  person,'  ^c],  sues  C,  I),  and 
O.  H,y  which  said  C.  I),  has  heretofore  pleaded 
in  abatement  the  nonjoinder  of  the  said  O,  M. 
for,"  4'c. 

This  section  is  in  the  words  of  the  old  rule  of  H.  T.,  4  Will.  4. 
It  is  advisable  to  adhere  to  the  form  given  by  the  section,  as  a 
departure  from  it  may  be  irregular  (  White  y.  Feltham,  S  C.  B. 
658). 

Upon  a  plea  in  abatement  for  nonjoinder,  the  plaintiff  may 
amend  his  writ,  serve  it  on  the  added  defendants  (s.  38),  and 
declare  de  novo.  If  the  pica  is  true  in  fact,  he  will  have  to  pay 
costs  (s.  39). 

To  avoid  the  payment  of  costs,  the  plaintiff  may  enter  a  cm- 
tetur  breve.  To  do  so,  he  ought  strictly  to  make  up  the  record, 
but  in  practice  this  is  not  done,  the  plaintiff  only  delivering  a 
copy  of  the  entry  entitled  in  the  court  and  cause  to  the  defendant's 
attorney  as  if  it  were  an  ordinary  pleading. 

61.  In  actions  of  libel  and  slander  the  plaintiff  shall 
be  at  liberty  to  aver  that  the  words  or  matter  com- 
plained of  were  used  in  a  defamatory  sense,  specifying 
such  defamatory  sense  without  any  prefatory  averment 
to  show  how  such  words  or  matter  were  used  in  that 
sense,  and  such  averment  shall  be  put  in  issue  by  the 
denial  of  the  alleged  libel  or  slander  ;  and  where  the 
words  or  matter  set  forth,  with  or  without  the  alleged 
meaning,  show  a  cause  of  action,  the  declaration  shall 
be  sufficient. 

Formerly  when  a  libel  or  slander  stated  in  direct  terms  that 
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which  hy  law  was  in  itself  actionable,  there  was  no  difficulty  in 
declaring.  But  when  the  expressions  used  were  only  action- 
able when  taken  in  connection  with  other  precedent  facts,  it 
had  become  necessary  to  allege  those  facts  in  the  declaration, 
and  to  show  that  the  expressions  complained  of  were  used  in  re-  ** 

ference  to  them,  so  that  the  meaning  imputed  by  the  plaintiff  to 
the  expressions  used  (technically  the  innuendo)  might  not  only  be 
explained,  but  appear  to  be  warranted.  This  gave  rise  to  many 
difficulties,  and  in  numerous  instances  judgment  has  been  arrested, 
because  the  innuendo  has  not  been  supported  by  the  prefatory 
statements,  though  the  jury  had  found  that  the  libellous  meaning 
alleged  had  been  intended  by  the  defendant.  This  technical 
pleading  is  no  longer  the  reproach  of  the  law  of  libel ;  and  the 
alteration  effected  by  this  section  seems  to  be  best  capable  of  illus- 
tration by  stating  an  actual  case. 

In  Alexander  ▼.  Angle,  1  C.  &  J.  143,  the  introductory  aver- 
ment was  that  the  plaintiff  was  a  livery  stable-keeper,  and  that 
one  F.  P.  had  become  bankrupt,  and  tiie  plaintiff  was  about  to 
prove  a  debt  justly  due  to  him  under  the  commission  of  bankrupt. 
The  words  used  by  the  defendant,  and  relied  upon  as  actionable, 
were,  *'  You  (the  plaintiff)  are  a  regular  prover  under  bankrupt- 
cies." The  innuendo  was,  that  the  plaintiff  was  accustomed  to 
Srove  fictitious  debts  under  commissions  of  bankrupt.  This  was 
eld  bad,  as  not  warranted  by  the  inducement ;  but  if  that  in- 
ducement had  been  that  a  conversation  had  taken  place  with 
reference  to  the  proof  of  ficiitiout  debts,  the  declaration  might 
(the  court  admitted)  have  been  good. 

In  Schedule  B.,  No.  33,  is  given  a  form  of  a  declaration  in 
libel,  founded  evidently  on  this  case. 

See  as  to  the  application  of  this  section  Galwey  v.  Marthallf  9 
Exch.  294;  Hemmingt  v.  Gasson,  L.  J.  27,  Q.  B.  252. 


Pleas  aihd  Subsequent  Pleadings. 

And  as  to  pleas  and  subsequent  pleadings,  be  it 
enacted  as  follows : — 

62.  No  rule  to  plead  or  demand  of  plea  sball  be  ne-  Rtii««  to 
cessary,  and  the  notice  to  plead  indorsed  on  the  de-  mSido"    ^' 
claration  or  delivered  separately  shall  be  sufficient.        pIm  mbo- 

Aflter  the  lapse  of  a  year  from  the  last  proceeding  in  the  cause,   TWm't  notia 
a  defendant  is  entitled  to  a  calendar  month's  notice  of  the  plain-  cffroeeedr 
tiff's  intention  to  proceed,  R.  G.,  H.  T.  1858,  r.  176.  ^*' 

The  want  of  notice  to  plead,  which  is  substituted  for  the  old  rule  Irregular 
to  plead,  is  an  irregularity ;  and  a  judgment  signed  for  want  of  "^*^- 
a  plea  may  be  set  aside.    Yet  where  a  declaration  was  endorsed 

"  to  plead  in ,'*  it  was  held  that  it  should  be  understood  to 

mean  within  the  number  of  days  allowed  by  the  rules  of  the 
court,  and  the  court  refused  to  set  aside  a  judgment  signed  in 
default  of  a  plea  {Hifferman  v.  Langelle,  2  B.  &  P.  363).  A 
notice  which  gives  less  time  than  the  defendant  is  entitled  to 
would  be  irregular  (s.  63,  n.)  The  defendant  may  waive  an  irre- 
gularity in  the  notice,  as  by  taking  out  and  serving  a  summons 
for  time  to  plead  (Bolton  v.  Manning,  6  Dowl.  769.  See  Pearton 
▼.  Reynoldtt  4  East,  571 ;  Niae  v.  SpratUy,  4  B.  &  C.  386>. 
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Time  for 
pleading, 
where  de- 
fendant if 
within  Juris- 
diction, to  be 
eight  dayi. 


puied. 


Long  VaeO' 
tion. 


63.  In  cases  where  the  defendant  is  within  the  ju- 
risdiction, the  time  for  pleading  in  bar,  unless  extended 
by  the  court  or  a  judge,  shall  be  eight  days  ;  and  a 
notice  requiring  the  defendant  to  plead  thereto  in 
eight  days,  otherwise  judgment,  may,  whether  the 
declaration  be  delivered  or  filed,  be  indorsed  upon  the 
declaration  or  delivered  separately. 

This  section  is  confined  to  pleas  in  bar,  so  that  pleas  in  abate- 
ment  must  still  be  pleaded  within  four  days  (see  p.  36,  ante). 
After  judgment  of  respondeat  ouster,  a  defendant  had  only  four 
days  to  plead  in  bar  (Cantwelt  v.  Earl  of  Stirling^  I  Dowl.  265); 
and  this  section  does  not  seem  to  alter  such  practice.  The  eight 
days  are  reckoned  exclusively  of  the  day  on  which  the  notice 
is  given,  and  inclusively  of  the  day  on  which  it  expires,  unless 
the  last  day  is  a  Sunday,  Christmas-day,  Good  Friday,  or  a 
public  fast,  or  thanksgiving  day,  when  such  last  day  is  also  ex- 
cluded (R.  G.,  U.  T.  1853,  r.  174;  Ryland  v.  Wormwald,  5  Dowl. 
681 ).  Neither  will  a  legal  holiday  be  reckoned  ( Wheeler  ▼.  Greenf 
7  Dowl.  194).  Sunday,  if  not  the  last  day,  is  counted  as  one  of 
the  days  {Shoebridge  v.  Irvin,  6  DowL  126). 

The  days  between  Thursday  next  before,  and  Wednesday  next 
after,  Easter-day  and  Christmas- day ;  and  the  thrc^e  following 
days,  are  not  reckoned  in  any  proceed  in^T8  except  notices  of 
trial,  and  of  inquiry  (R.  G.,  H.  T.  1853,  r.  175). 

The  2  Will.  4,  c.  39,  provides,  that  no  plea  shall  be  delivered 
between  the  10th  of  August  and  the  24th  of  October.  A  plea 
delivered  within  this  period  is  a  nullity,  and  the  plaintiff  may, 
after  the  time  for  pleading  has  expired,  sign  judgment  (AfilU  v. 
Browttt  9  Dowl.  151 ).  By  a  rule  of  court,  £.  T.,  1856,  service  of 
pleadings,  notices,  &c.,  if  not  made  before  7  p.m.  (on  Saturdays, 
2  p.m.),  is  to  be  taken  as  of  the  following  day.  By  another  rule 
of  court  (R.  G.,  H.  T.  1853,  r.  9),  if  the  time  for  pleading  has 
not  expired  before  the  10th  of  August,  the  defendant  has  the 
larae  number  of  days  for  pleading  after  tlie  24th  of  October,  as  if 
the  declaration  bad  been  delivered  on  the  24th  of  October. 
Where  the  time  for  pleading  expires  before  the  10th  of  August, 
the  plaintiff  is  at  liberty  to  sign  judgment  at  any  time  between 
the  10th  of  August  and  the  24th  of  October  ( hf orris  v.  Hancocky 
1  Dowl.  N.  S.  320).  In  a  case  where  the  time  for  pleading  ex- 
pired on  Saturday  the  9th  August,  and  the  defendant  delivered 
his  plea  on  that  day,  but  after  two  o'clock,  p.m.,  Bramwell,  B., 
refused  to  set  aside  judgment  signed  on  the  Tith  {Sharp  y.  Fox, 
1  H.  &  N.  496).  If  the  time  for  pleading  expires  on  the  10th  of 
August,  judgment  connot  be  signed  till  the  expiration  of  the 
time  limited  for  pleading  after  the  24th  of  October;  in  other 
words,  the  time  for  pleading  begins  to  run  afresh  from  the  24th 
of  October  {Morris  v.  Hancock ,  supra ;  Severin  v.  Leicester,  12  Q.  B. 
949).  The  rule  applies  where  time  to  plead  has  been  given 
(  Wilson  V.  Bradslocke^  2  Dowl.  416).  So  that  when  an  order  for 
time  to  plead  is  applied  for,  it  should  be  opposed,  unless  it  is 
drawn  up  so  as  to  exclude  the  operation  of  the  rule. 

4/ter  amend-       As  to  the  time  for  pleading  after  amendment  of  the  declara^ 

tnent.  ||qq^  ^^  g^  qq^  p^f^     After  an  order  for  security  for  costs,  with 

a  stay  of  proceedings ;  if  the  time  has  expired,  the  plaintiff  in 
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the  Commoii  Pleas  cannot  aign  judgment  till  the  day  after  secu- 
rity is  given  {Decker  v.  Thomptont  3  B.  &  P.  319).  If  the  tiine 
is  unexpired,  the  defendant  has  the  same  time  as  remained  un- 
expired when  the  summons  for  security  was  attendable,  or  the 

rule  nisi  for  it  seryed. 

ft 

By  a  rule  of  court  (R.  G^  H.  T.  1853,  r.  21),  a  defendant  is  Afierpar- 
allowed  the  same  time  for  pleading  after  the  delivery  of  parti-  **«''<'*'»  <^- 
culars  under  a  judge's  order,  that  he  had  at  the  return  of  the  '*^^^^' 
summons  unless  otherwise  provided  for  by  the  order.  If  a  sum- 
mons for  particulars  is  taken  out,  the  time  for  pleading  runs  on 
until  it  is  returnable,  when  it  ceases  to  run,  until  it  is  in  due 
course  disposed  of.  If  particulars  be  ordered,  the  time  for  plead- 
ing ceases  to  run  until  these  are  delivered.  If  the  summons  is 
dismissed,  the  time  forthwith  runs  on.  In  a  summons  for  par- 
ticulars, the  defendant  should,  at  the  same  time,  apply  for  "  fur- 
ther time  to  plead,"  and  get  it  made  part  of  the  order  that  that 
time  be  "after  delivery  of  particulars."  For  the  practice  of  the 
courts,  see  note  to  Adams  y,  Drummandt  1  Dowl.  99.  If  a  sum- 
mons is  taken  out  for  time  to  plead,  and  is  dismissed,  the  party 
has  the  remainder  of  the  day  on  which  it  is  dismissed  to  plead 
{Mengens  v.  Perry,  15  M.  &  W.  537 ;  Evans  v.  Senior,  4  Exch.  818 ). 
A  summons  for  time,  or  for  particulars  should  be  made  returnable 
before  the  time  for  pleading  expires,  or  at  least  before  judgment 
for  want  of  a  plea  can  be  signed  (Glen  v.  Lewis,  L.  J.  22,  Ex.  24). 

As  to  the  notice  to  plead,  see  s.  62. 

If  the  plaintiff  gives  the  defendant  more  time  to  plead  than 
he  is  entitled  to,  the  defendant  is  entitled  to  the  time  so  given 
(Solomon  v.  Parker,  2  Dowl.  405).  A  notice  giving  less  time 
than  the  defendant  is  entitled  to  would  be  irregular,  and  judg- 
ment signed  for  want  of  a  plea  might  be  set  aside,  upon  an  appli- 
cation for  that  purpose  made  within  the  time  allowed  for  pleading 
{Maty  V.  Baldoek,  Barnes,  302).  In  this  case  a  fresh  notice 
should  be  given. 

As  to  the  time  in  which  a  plaintiff  must  reply,  see  s.  53,  n. 

64.  Express  colour  shall  no  longer  be  necessary  in  expkbi 
any  pleading.  lUhed.*^ 

65.  Special  traverses  shall  not  be  necessary  in  any  ^^^^^  ^^ 

pleading.  verses  abo- 

66.  In  a  plea  or  subsequent  pleading  it  shall  not  be  "•^*^' 
necessary  to  use  any  allegation  of  actionem  non,  or  meiMement' 
actionem  ulterius  non,  or  to  the  like  effect,  or  any  »nd  prayer  of 
prayer  of  judgment,  nor  shall  it  be  necessary  in  any  u^^^^Ly. 
replication  or  subsequent  pleading  to  use  any  allega- 
tion of  precludi  non,  or  to  the  like  effect^  or  any  prayer 

of  judgment. 

67.  No  formal  defence  shall  be  required  in  a  plea,  commence. 
or  avowry,  or  cognizance,  and  it  shaU  commence  as  »«»*«' pica. 
foDows,  or  to  the  like  effect : — 

"  The  defendant  by        his  attorney  [or  *  in  person,' 
or  as  the  case  may  he^l  says  that  [here  state  first 
defence]^^ 
afid  it  shall  not  be  necessary  to  state  in  a  second  or 
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other  plea,  or  avowry,  or  cognizance,  that  it  is  pleaded 
by  leave  of  the  court  or  a  judge,  or  according  to  the 
form  of  the  statute,  or  to  that  effect ;  but  every  such 
plea,  avowry  or  cognizance  shall  be  written  in  a  se- 
parate paragraph,  and  numbered,  and  shall  conmience^ 
as  follows,  or  to  the  like  effect : — 

"  And  for  a  second  [4'c.]  plea,  the  defendant  says, 

that  [here  state  second,  ^c.  defence^ ;" 
or  if  pleaded  to  part  only,  then  as  follows,  or  to  the 
like  effect: — 

"  And  for  a  second  [^c'j  plea  to  [stating  to  what 

it  is  pleaded],  the  defendant  says  that,"  ^c, 
and  no  formal  conclusion  shall  be  necessary  to  any 
plea,  avowry,  cognizance  or  subsequent  pleading. 

A  material  yariation  from  the  prescribed  form  may  afford 
ground  for  an  application  to  set  aside  the  plea  (see  ante,  s.  59,  n.) 
Thus  the  omission  to  state  whether  the  defendant  pleads  in  per- 
son, or  by  attorney,  is  irregular,  and  is  a  ground  for  setting 
aside  the  plea,  or  for  an  amendment  at  the  plaintiff's  cost  A 
plea  pleaaed  in  the  name  of  a  person  who  is  not  an  attorney,  is 
not,  it  seems,  a  nullity  {Hill  ▼.  MilU,  2  Dowl.  696).  It  might  be 
set  aside  as  irregular. 

But  the  court  will  not  set  aside  a  plea  as  irregular  on  the 
ground  of  its  having  an  informal  commencement  (Bacon  v.  Athton, 
5  Dowl.  94). 

j^j^gf^  If  a  plea  be  pleaded  to  one  count  only  of  a  declaration,  it 

pUaded  to       ought  to  be  BO  framed,  otherwise  it  will  be  taken  to  be  pleaded  to 

part  only  qf     the  whole  declaration  {Putney  v.  Swan,  2  M.  &  W.  72).     If  a 

declaration.     ^^^^  profess  to  answer  the  whole  declaration,  but  the  matter 

pleaded  answer  only  a  part,  the  plaintiff  may  demur  (1  Wms. 

Saund.  28  a  (3);   and  see  Eddison  v.  Pigrom,  16  M.  &  W.  137  ; 

Chappell  V.  Davidson,  18  C.  B.  19i).      If  a  plea  began  as  an 

answer  to  a  part,  and  contained  in  the  body  an  answer  to  the 

whole,  it  might  formerly  have  been  demurred  to  specially  {Gray 

y.  Pindar,  2  B.  &  P.  427).    Now,  unless  amended  under  s.  52, 

the  plaintiff  may  perhaps  sign  judgment  to  the  part  not  answered 

in  the  beginning  ( 1  Wms.  Saund.  ubi  supra). 

Plea  of  mat-       68.  Any  defence  arising  after  the  commencement  of 

quent  uTao-    *°7  action  shall  be  pleaded  according  to   the  fact, 

tion.  without  any  formal   commencement   or   conclusion; 

and  any  plea  which  does  not  state  whether  the  defence 

therein  set  up  arose  before  or  after  action  shall  be 

deemed  to  be  a  plea  of  matter  arising  before  action. 

A  plea  containing  a  defence  arising  after  action,  may  be  pleaded 
together  with  pleas  of  defences  arising  before  action,  but  the 
plaintiff  may,  by  confessing  such  plea,  entitle  himself  to  the  costs 
of  the  cause  up  to  the  plea.  A  plea  jnut  darrein  continuanee  may 
be  confessed  by  the  plaintiff  with  similar  result  as  to  costs ;  but 
these  provisions  do  not  apply  in  the  case  of  pleas  pleaded  by 
one  of  several  defendants  (R.  PI.,  T.  T.  1853,  r.  23,  pott), 
R.  PL,  T.  T,  These  rules  have  been  held  to  apply  in  the  case  of  a  confession 
1863,  rr,  22,    ^f  ^  ^j^^  ^f  ^  plaintiff's  conviction  of  felony  {BenmU  v.  London 
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and  North' fVestem  Railway  Company,  8  W.  R.  500,  Ex.;  see 
also  Plummer  v.  Hedge,  L.  J.  24,  Q.  B.  (  Bail  Court)  24 ;  HUl  v. 
Howellf  Q.  B.,  Trin.  T.  1860,  Law  Times,  26  May,  1860,  p.  1S6 ; 
Cooke  y.  Hopewell,  11  £xch.  555',  and  notes  to  following  sec- 
tion). 

69.  In  cases  in  which  a  plea  puis  darrein  con-  Pieap«t# 
tinuance  has  heretofore  been  pleaded  in  banc  or  at  Hmume^T' 
nisi  prius,  the  same  defence  may  be  pleaded,  with  an  J*»«°  ">* 
allegation  that  the  matter  arose  after  the  last  pleading ;  pleaded, 
and  such  plea  may,  when  necessary,  be  pleaded  at  nisi 
prius,  between  the  tenth  of  August  and  twenty-fourth 
of  October ;  but  no  such  plea  shall  be  allowed,  unless 
accompanied  by  an  affidavit  that  the  matter  thereof 
arose  within  eight  days  next  before  the  pleading  of 
such  plea,  or  unless  the  court  or  a  judge  shall  other- 
wise order. 

A  plea  puis  darrein  continuance  may  be  pleaded  at  any  time  PIm  puis 
before  verdict,  even  after  the  jury  have  retired  to  consider  their  ^"«*n  co"- 
verdict  {Pearson  v.  Parkins,  Bui.  N.  P.  310).    There  can  be  but  ^"^**- 
one  plea  of  this  nature  (Bui.  N.  P.  812).     If  pleaded  after  a 
demurrer  it  operates  as  a  retraxit  of  the  demurrer  {Sioner  y. 
Gibbons,  Moore,  871  s  and  Solomon  v.  Graham,  6  E.  8c  B.  609). 

By  pleading  this  plea  the  defendant  abandons  all  his  former 

pleas  {Barber  v.  Palmer,  1  Salk.  178).     It  may  be  pleaded  if 

any  issue  remains  to  be  tried,  although  on  other  issues  the 

plaintiff  has  already  obtained  judgment  {Wagner  v.  Imbrie, 
6  Exch.  380). 

If  pleaded  at  Nisi  Prius,  it  must  be  delivered  to  the  judge,  not  How  pleaded. 
to  the  attorney  of  the  opposite  party  {Payne  v.  Shenstone,  4 
D.  &  L.  396).  And  the  judge  has  no  discretion,  if  it  is  good  in 
form  and  accompanied  with  a  proper  affidavit,  but  to  receive  it 
(Corporation  rf Ludlow  v.  Tyler,  7  U.  &  P.  537).  See  a  curious 
plea  puis  darrein  continuance  in  Todd  ▼.  Emly  (9  M.  &  W.  606), 
in  which  case  the  judge  dispensed  with  an  affidavit. 

If  pleaded  at  Nisi  Prius,  it  must  be  certified  on  the  back  of  the  How  rrplied 
record  and  returned  to  the  court  ( Townsend  v.  Smith,  1  C.  &  K.  to. 
160),  when  the  plaintiff  may  reply  or  demur  as  in  other  cases 
{Corporation  qf  Ludlow  v.  Tyler,  supra).    It  cannot  be  replied  to 
at  Nisi  Prius  {Pascall  v.  HorsUy,  3  Car.  &  P.  372). 

If  the  plaintiff  replies  or  demurs,  the  defendant,  if  successful, 
will  not  be  entitled  to  costs  incurred  prior  to  the  plea  {Littleton 
Y.  Cross,  4  B.  &  C.  117). 

The  plea  must  be  pleaded  within  eight  days  after  the  matter  Time  for 
of  defence  has  arisen,  unless  the  court  or  a  judge  otherwise  pleading, 
orders.  An  order  was  made  for  leave  thus  to  plead  after  the 
lapse  of  a  considerable  period ;  it  being  shown  that  the  omission 
to  plead  within  the  time  prescribed  had  not  arisen  from  any 
culpable  conduct  on  the  part  of  the  defendant,  and  had  occa- 
sioned no  disadvanuge  to  the  plaintiff  {Payne  v.  Shenstone,  supra  s 
Dunn  V.  Lrftus,  8  C.  B.  76). 


62 


THE  COMMON  LAW  PROCEDURB  ACT. 


What  map  be  A  release  from  the  plaintiff, — that  he  has  become  a  bankrujit 
thu4  pleaded,  or  an  insolvent,  a  plea  now  pleadable  eight  days  after  the  assig- 
nees decline  to  continue  the  action  and  give  security  for  coats 
(s.  142), — the  bankruptcy  of  the  defendant, — in  an  action  by  an 
administrator,  that  the  letters  of  administration  have  been  re- 
voked,— the  conviction  of  the  plaintiff  of  felony  {Bennett  v.  London 
and  North  Western  Railway  Company ^  8  W.  R.  500,  Ex.)»— the 
plaintiff's  having  become  an  alien  enemy  through  a  declaration 
of  war  {Alcinout  v.Nigren^  4  E.  &  B.  217),— are  instances  of 
cases  in  which  this  plea  may  be  pleaded.  The  plea  of  abate- 
ment by  the  coverture  of  the  plaintiff  is  taken  away  (s.  141). 

As  to  pleading  the  bankruptcy  or  insolvency  of  the  plaintifl| 
see  s.  142. 

A  plea|7ttu  darrein  continuance  is  in  abatement  or  in  bar,  as  in 
other  cases. 

If  pleaded  at  Nisi  Prius  the  plea  ought  to  show  that  it  is 
pleaded  before  the  presiding  judge. 

The  plea  must  be  accompanied  by  an  affidavit,  unless  the  court 
or  a  judge  otherwise  orders,  as  in  the  case  of  Todd  v.  £m/y,  gupra ; 
and,  if  the  plea  be  pleaded  at  Nisi  Prius,  it  must  be  sworn  before 
Hie  presiding  judge  {Bartlett  v.  Leighton,  8  C.  &  P.  408).  When 
t;he  affidavit  referred  to  the  plea  thereunto  annexed,  but  was  not 
itself  entitled  in  the  cause,  it  was  held  sufficient  in  form  {Prince 
T.  Nicholson,  5  Taunt.  333). 

See  notes  to  s.  18 ;  and,  generally,  Chitt.  Pr.  10th  ed.  pp.  875— 
879. 


Payment 
into  court  in 
certain  ac- 
tions. 


In  what  ac- 
tions. 


70.  It  shall  be  lawfiil  for  the  defendant  in  all  actions 
(except  actions  for  assault  and  battery,  false  imprison- 
ment, libel,  slander,  malicious  arrest  or  prosecution, 
criminal  conversation,  or  debauching  of  the  plaintiff's 
daughter  or  servant),  and,  by  leave  of  the  court  or  a 
judge,  upon  such  terms  as  they  or  he  may  think  fit, 
for  one  or  more  of  several  defendants  to  pay  into  court 
a  sum  of  money  by  way  of  compensation  or  amends : 
provided  that  nothing  herein  contained  shall  be  taken 
to  affect  the  provisions  of  a  certain  act  of  parliament 
passed  in  the  session  of  parliament  holden  in  the  sixth 
and  seventh  years  of  the  reign  of  her  present  Majesty, 
intituled  "  An  Act  to  amend  the  Law  respecting  de- 
famatory Words  and  Libel." 

The  effect  of  a  plea  of  payment  into  court  is  to  admit  a  cause 
of  action,  and  that  damages  to  the  amount  paid  in  have  been 
sustained  by  the  plaintiff.  It  does  not  necessarily  admit  the 
cause  of  action  alleged  in  the  declaration  {Story  v.  FinniSf  6  Exch. 
123  ;  Knight  v.  Egerton,  7  Exch.  407 ;  Schreger  v.  Garden,  11  C.  B. 
851 ;  Perren  v.  Monmouth  Railway  Company,  11  C.  B.  S55). 

The  term  "  all  actions"  is  sufficiently  large  to  include  detinue, 
in  which,  however,  the  defendant  usually  applies  to  a  judge  to 
stay  proceedings  on  his  giving  up  the  chattels,  and  paying 
nominal  damages  and  costs;  and  if  the  plaintiff  insists  apon 
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going  on  for  substantial  damages,  it  may  be  made  part  of  the 
order,  that  unless  he  recovers  more  than  nominal  damages,  he 
shall  pay  the  costs  of  the  action  ;  and  terms  may  be  put  on  both 
parties  {PhiUipg  v.  Howard,  3  Dowl.  362)..  Analogous  proceed- 
ings may  be  had  in  trover  (Peacock  v.  NicholU,  8  Dowl.  367).  It 
has  accordingly  been  held,  that  payment  into  court  may  be  mad^ 
in  respect  of  damages  claimed  ( Crossjleld  v.  Suchf  8  Exch.  159); 
but  it  could  not  be  made  so  as  to  defeat  the  plaintiff's  claim  for 
a  return  of  his  goods  under  the  C.  L.  P.  A.  1854,  s.  78  {Allan  v. 
Dunn,  L.  J.  26,  Ex.  185).  If,  therefore,  in  detinue,  the  plaintit 
proceeded  only  for  damages  for  the  detention,  this  plea  was  ap- 
plicable ;  otherwise  not.  These  words  also  include  trover,  in 
which  payment  into  court  could  not  formerly  be  pleaded  ( England 
v.  Watson,  1  Dowl.  N.  S.  398;  Key  v.  Thimblebey,  6  Exch.  692). 

It  has  been  held  (Bishop  qf  London  v.  McNeil,  9  Exch.  490), 
that  it  does  not  warrant  payment  into  court  on  a  bond  within  the 
8  &  9  Will.  3,  c.  11.  (See  as  to  money  bonds,  4  &  5  Ann.  c.  16, 
s.  13,  and  England  v.  Watson,  9  M.  &  W.  333.) 

Now  by  the  C.  L.  P.  A.  1860,  s.  25  (which  see  post),  payment  C.  L.P.  A. 
into  court  may  be  made  (by  leave  of  the  court  or  a  judge)  in  i860,  w.  23— 
actions  on  common  money  bonds,  and  in  detinue.    And  payment 
into  court  may  now  be  made  by  plaintiffs  in  actions  of  replevin. 

The  defendant  may^ay  money  into  court  in  respect  of  one  or  /»  respect  of 
more  of  several  counts  (Fulwell  v.  Hall,  2  Wm.  Bl.  837  ;  Hallett  one  qf  several 
V.  Bast  India  Company,  2  Burr.  1120).    So  he  may  in  respect  of  <^<^*^' 
all  the  counts,  and  it  is  not  necessary  to  specify  how  much  is  paid 
to  one  count,  how  much  to  another  {Marshall  v.  Whiteside,  4  Dowl. 
766),  except  there  are  counts  on  a  bill  or  note,  when  the  plea 
must  specify  how  much  of  the  money  paid  in  applies  to  the  bill 
or  note  {Jourdain  v.  Johnson,  2  CM.,  ic  R.  564,  and  Tattersatl  v. 
Parkinson,  16  M.  &  W.  752).     So  he  may  in  respect  of  a  part  of 
a  count  (s.  71). 

Where  two  actions  were  brought  for  the  same  cause  of  action 
against  two  co- contractors,  and  in  one  of  them  the  defendant 
had  paid  300/.  into  court,  the  court  allowed  the  other  defendant 
to  plead  payment  into  court  of  that  sum,  without  his  actually 
paying  it  in  {Rendall  v.  Mallison,  L.  J.  16,  Ex.  168).  Sed  qtusre 
as  to  form  of  plea. 

The  defendant  will  not  be  allowed  to  plead  any  other  defence  Ko  other  de- 
to  that  part  of  the  declaration  to  which  the  plea  of  payment  into  f^nctper- 
court  applies  {Thtmim  v.  Jackson,  8  Dowl.  591 ;  Hart  v.  Denny,  ^^^^* 
1  H.  &  N.  609).     He  must  plead  the  plea  of  payment  into  court ; 
if  it  is  to  a  part  of  the  declaration,  to  such  part  only  (s.  71). 
The  plea  may  be  amended,  and  in  one  case  where  money  was 
paid  into  court  in  mistake,  it  was  allowed  to  be  withdrawn  (  Welh' 
ster  V.  Emery,  L.  J.  24,  Ex.  186,  Exch.  Ch.). 

One  of  several  defendants  may,  by  leave  of  the  court  or  a 
judge,  pay  money  into  court.    It  had  not  been  the  practice  to 
allow  this ;  the  case  above  mentioned  of  two  actions  being  brought 
against  co-contractors  is  different  from  the  case  of  co-defendants  . 
(see  Kay  v.  Panchiman  and  Others,  2  Wm.  Bl.  1029). 

Subject  to  the  exceptions  in  the  statute  and  to  the  above  ob- 
servations, the  defendant  may  pay  money  into  court  in  all  actions. 
The  exception  does  not  extend  to  an  action  for  assault  and  bat- 
tery of  the  plaiBtiff*B  tenrant  {NewUm  ▼.  Hotfordy  2  D.  &  L.  554). 
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Amount  to  be 
paid. 

Amendment 
c/plea. 


Proviso  €u  to 
6  <t  7  Vict. 
c.  96,  $,  2. 


The  exceptive  clause  "means  actions  where  the  injury  to  the 
plaintiff  is  the  subject  of  the  action.  When  the  assault  is  upon 
some  member  of  the  plaintiff's  family,  or  person  in  his  service, 
the  gist  of  the  action  is  the  loss  sustained,  and  the  case  is  not 
within  the  exception." 

The  sum  to  be  paid  into  court  ought  to  be  the  amount  claimed, 
and,  in  the  case  of  a  debt,  with  interest  down  /o  the  day  rf  pay- 
ment  into  court  (Kidd  ▼.  Walker,  1  Dowl.  331).  A  plea  of  pay- 
ment into  court  may  be  amended,  and  a  further  sum  allowed  to 
be  paid  in  on  application  to  a  judge  {Domett  v.  Young,  Car.  & 
Mar.  465 ) ;  and  see  as  to  such  a  plea  being  withdrawn  {Emery  ▼. 
Webster,  ntpra). 

The  proviso  in  the  concluding  part  of  this  section  relates  to 
the  second  section  of  tlie  statute  there  mentioned,  which  pro- 
vides, that  in  an  action  for  a  libel  contained  in  any  newspaper  or 
periodical  publication,  the  defendant  may  plead  that  such  libel 
was  inserted  without  actual  malice,  and  without  gross  negligence, 
and  that  before  action,  or  at  the  earliest  opportunity,  he  inserted 
in  such  newspaper  or  publication  a  full  apology,  or,  if  the  news- 
paper or  publication  should  be  published  at  intervals  exceeding 
one  week,  had  offered  to  publish  the  said  apology  in  any  news- 
paper or  periodical  publication  to  be  selected  by  the  plaintiff; 
and  that  every  such  defendant  shall,  upon  filing  such  plea,  be  at 
liberty  to  pay  into  court  a  sum  of  money  by  way  of  amends  for 
the  injury  sustained  by  the  publication  of  such  libel,  and  such 
payment  into  court  shall  be  of  the  same  effect,  and  be  available 
in  the  same  manner  and  to  the  same  extent,  and  be  subject  to 
the  same  rules  and  regulations  as  to  payment  of  costs  and  the 
form  of  pleading,  as  if  actions  for  libel  had  not  been  excepted 
from  the  personal  actions  in  which  it  is  lawful  to  pay  money  into 
court.  To  such  plea  it  is  competent  to  the  plaintiff  (by  the  same 
section)  to  reply  generally,  denying  the  whole  of  such  plea. 

The  special  plea  of  apology  and  payment  given  by  this  statute 
cannot  be  pleaded  with  not  guilty  to  the  same  part  of  the  decla- 
ration {0*Brien  v.  Clement,  15  M.  &  liV.  435).  See  upon  this  plea, 
Lafone  v.  Smith,  8  H.  &  N.  735. 

Payment  71.  When  money  is  paid  into  court,  such  payment 

lumpie^'ed.  shall  be  pleaded  in  all  cases,  as  near  as  maj  be,  in  the 
following  form,  mutatis  mutandis : — 

"The  defendant  by  his  attorney  [or  in  person, 
^c.l  [if  pleaded  to  party  say^  as  to  £  parcel 
of  the  money  claimed],  brings  into  court  the  sum 
of  £  and  says  that  the  said  sum  is  enough  to 
satisfy  the  claim  of  the  plaintiff  in  respect  of  the 
matter  herein  pleaded  to." 

The  words  "  a$  near  at  may  he"  only  authorize  such  alterations 
as  may  be  necessary  in  order  to  adapt  the  plea  to  the  names  of 
the  parties,  to  the  form  of  action,  to  the  sum  paid,  and  the  like 
{Jston  V.  Perket,  15  M.  &  W.  385). 

The  word  "  claim"  covers  a  demand  of  any  nature. 

Justices  and  others  paying  money  into  court  under  particular 
statutes  need  not  state  io  the  plea  the  character  in  which  they 
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make  the  payment  (Jston  v.  Perkes,  ntpra,  where  many  statutet 
are  referred  to ;  Key  v.  Thimblebeyt  6  Exch.  692 ;  Thompttm  ▼. 
Sheppard,  4  £.  &  B.  53).  The  form  of  the  plea  g^vea  in  the 
following  section  should  be  adhered  to,  and  the  character  or  spe- 
cial circumstances  of  the  payment  should  not  be  setout  (rAomftofi 
V.  Sheppard,  tupra). 

72.  No  rule  or  judge's  order*  to  pay  money  into  No  order  to 
court  shall  be  necessary,  except  in  the  case  of  one  or  S^SStf 
more  of  several  defendants,  but  the  money  shall  be  paid 

to  the  proper  officer  of  each  court,  who  shall  give  a 
receipt  for  the  amount  in  the  margin  of  the  plea,  and 
the  said  sum  shall  be  paid  out  to  the  plaintiff  or  to 
his  attorney,  upon  a  written  authority  from  the  plain- 
tiff^ on  demand. 

The  defendant  should  take  care  to  have  the  officer's  receipt 
on  tlie  margin  of  the  plea,  as  the  omission  may  afford  ground 
for  application  to  set  aside  the  plea  for  irregularity  {Hanon  ▼. 
Butk,  Har.  Dig.  7358).  Taking  the  money  out  of  court  is  a 
waiver  of  any  irregularity  in  paying  it  in  {Gr\ffith$  v.  Wiliiams, 
1  T.  R.  710). 

If  the  plaintiff  dies,  the  money  will  be  paid  out  only  to  his 
legal  representative  {Palmer  v.  Reippensiein,  1  M.  &  G.  94). 

See  note  to  following  section. 

73.  The  plaintiff,  after  the  delivery  of  a  plea  of  ^^*°S 
payment  of  money  into  court,  shall  be  at  liberty  to  JurjSij- 
reply  to  the  same  by  accepting  the  sum  so  paid  into  *^J5J^*® 
court  in  full  satisfaction  and  discharge  of  the  cause  of 

action  in  respect  of  which  it  has  been  paid  in,  and  he 
shall  be  at  liberty  in  that  case  to  tax  his  costs  of  suit, 
and,  in  case  of  nonpayment  thereof  within  forty -eight 
hours,  to  sign  judgment  for  his  costs  of  suit  so  taxed, 
or  the  plaintiff  may  reply  that  the  sum  paid  into  court 
is  not  enough  to  satisfy  the  claim  of  the  plaintiff  in 
respect  of  the  matter  to  which  the  plea  is  pleaded; 
and,  in  the  event  of  an  issue  thereon  being  found  for 
the  defendant,  the  defendant  shall  be  entitled  to  judg- 
ment and  his  costs  of  suit. 

This  section  prescribes  the  forms  of  the  plaintiff's  replication,  Replication 
which  should  be  delivered  within  the  time  limited  in  ordinary  taking  money 
cases  (s.  53,  n.  ante).    If  the  plea  be  pleaded  to  the  whole  de-  <>«^<2^<»»^- 
claration,  and  the  plaintiff  determines  upon  accepting  the  money 
in  satisfaction  of  tne  action,  he  should  reply  in  the  terms  pointed 
out  by  the  section.    And  upon  doing  so  he  may  at  once  proceed 
to  tax  his  costs  and  sign  judgment,  if  they  are  not  paid  within 
forty-eight  hours  after  taxation. 

A  written  authority  from  the  plaintiff  to  his  attorney  is  required 
before  the  latter  can  get  the  money  out  of  court ;  but  no  affidavit 

*        

*  A  rule  or  judge's  order  ii  reanired  in  the  case  of  payment  into  court  in 
aetiflu  on  money  bonds,  and  in  detlnuei  under  C.  L.  P.  A.  1860,  s.  25,  poit. 
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to  Terify  such  authority  is  ordinarily  required  (R.  G.,  H.  T.  1853, 
r.  11). 

See  as  to  costs,  R.  G.,  H.  T.  1853,  rr.  12,  13,  and  Harold  ▼. 
SmUh,  L.  J.  29,  Ex.  141. 

The  following  regulation  was  issued  in  the  Queen's  Bench  in 
June,  1854: — 

"The  Common  Law  Procedure  Act  requires  an  authority  to 
be  signed  by  the  plaintiff  authorizing  his  ^her  or  their)  attorney 
to  receive  the  money  out  of  court. 

*'  It  is  requested  that  the  authority  be  in  something  of  the 
following  form,  viz. : — 

In  the  Queen's  Bench. 

Between  A.  B.,  plaintiff, 

V. 

C.  D.t  defendant. 
I  hereby  authorize  Mr.  E.  F.,  my  attorney,  to  receive  out  of 
court  the  sum  of  £        paid  in  on  the        day  of         by  the 
defendant  in  this  cause.    Dated  the        day  of 

(Signed)  A,  B., 

The  above-named  plaintiff. 
To  the  Masters  of  the  Conrt  of  Queen's  Bench. 

"  In  agency  cases  the  agent  roust  be  described  as  the  attorney. 

"  It  is  requested  that  parties  should  furnish  themselves  with 
the  necessary  receipt  stamp  on  leaving  their  papers  one  day  for 
the  next. 

"  Where  the  plaintiff  is  out  of  the  jurisdiction  it  is  necessary 
that  a  judge's  order  should  be  obtained." 

If  the  plea  be  pleaded  to  the  whole  declaration,  but  tlie  plain- 
tiff  determines  upon  not  accepting  the  money  in  satisfaction,  he 
should  reply  in  the  other  alternative  of  the  section,  and  make  up 
and  deliver  the  issue  as  in  ordinary  cases. 

If  the  plea  is  pleaded  to  a  part  onlv  of  the  declaration,  and 
there  are  other  pleas  to  the  residue,  (if  there  are  not,  the  plaintiff 
may  sign  judgment  for  such  unanswered  part,)  the  plaintiff 
must  determine  whether  he  will  be  satisfied,  or  go  on  with  the 
action. 

If  he  determines  on  accepting  the  sum  paid  into  court  in 
satisfaction  of  the  action,  he  may  reply  that  he  accepts  the  sum 
paid  into  court  in  satisfaction  of  that  part  of  the  declaration  to 
which  the  plea  is  pleaded.  If  he  does  so,  he  must  at  the  same 
time  add  a  nolle  prosequi  as  to  the  residue,  otherwise  the  de- 
fendant may  sign  judgment  of  non  pros.  {Emmetl  v.  Standeuy  6 
Dowl.  591). 

Upon  this,  the  plaintiff  may  proceed  to  tax  his  costs,  and  sign 
final  judgment  if  the  same  are  not  paid  within  forty-eight  hours 
after  taxation  {Rumbelow  ▼.  fVhalley,  L.  J.  20,  Q.  B.  262).  The 
defendant  will  be  entitled  to  the  costs  of  that  part  of  the  declara- 
tion, and  plea  or  pleas  to  which  the  nolle  pros,  is  entered  ( Goodee 
V.  Goldsmith,  5  DowL  288;. 

If,  although  he  accepts  the  money  paid  into  court  in  satisfiu:- 
tion  of  the  icauses  of  action  to  which  it  is  pleaded,  he  yet  deter- 
mines to  proceed  with  the  action  for  the  remaining  causes  of 
action,  then,  initead  of  entering  a  nolle  prot^  he  must  reply  to 
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the  other  pleas  of  the  defendant,  and  in  this  case  he  will  not  be 
entitled  to  tax  his  costo  (Cauty  v.  Giil,  4  M.  &  G.  907),  until  the 
determination  of  the  action ;  when  he  will  be  entitled  in  any  event 
to  the  costs  in  respect  of  the  claim  so  satisfied  (R.  G.,  H.  T. 
1853,  r.  12).  Where  in  an  action  for  work  and  labour,  after  issue 
joined,  part  of  the  money  claimed  was  paid  into  court,  but  the 
plaintiff  continued  the  action  for  the  residue,  and  failed  at  the 
trial,  it  was  held  that  he  was  not  entitled  to  the  costs  of  the  brief 
(Harold  V.  Smith,  ubi  tupra). 

The  defendant  is  only  entitled  to  costs  where  there  is  a  nolU 
prosequi  as  to  part;  or  where  he  is  successful  either  upon  other 
issues,  or  upon  a  replication  of  damagt*  ultra.  As  to  costs  of 
issues  generally,  see  s.  81. 

74.  Whereas  certain  causes  of  action  may  be  con-  Pleas  to  ac- 
sidered  to  partake  of  the  character  both  of  breaches  of  {iSngboth 
contract  and  of  wrongs,  and  doubts  may  arise  as  to  of  breach  of 
the  form  of  pleas  in  such  actions,  and  it  is  expedient  wrong. 

to  preclude  such  doubts:  any  plea  which  shall  be  good 
in  substance  shall  not  be  objectionable  on  the  ground 
of  its  treating  the  declaration  either  as  framed  for  a 
breach  of  contract,  or  for  a  wrong. 

75.  Pleas  of  payment  and  set-off,  and  all  other  Payment, 
pleadings  capable  of  being  construed  distributively,  Jthcr^piead- 
shall  be  taken  distributively,  and  if  issue  is  taken  ingi  which 
thereon,  and  so  much  thereof  as  shall  be  sufficient  l^raedd^ 
answer  to  part  of  the  causes  of  actions  proved  shall  *?Jjf*i^®^y 
be  found  true  by  the  jury,  a  verdict  shall  pass  for  the  construe" 
defendant  in  respect  of  so  much  of  the  causes  of  action 

as  shall  be  answered,  and  the  plaintiff  in  respect  of  so 
much  of  the  causes  of  action  as  shall  not  be  so  an- 
swered. 

To  have  entitled  a  defendant  to  a  verdict  on  a  plea  of  payment 
of  a  sum  certain,  he  must  have  proved  payment  of  the  whole  sum 
(Qmsifu  V.  Paddon,  2  C.  M.  &  K.  547).  So,  on  a  plea  of  set- 
off, the  plaintiff  was  entitled  to  a  verdict,  unless  the  defendant 
proved  a  set-off,  equalling  the  whole  of  the  plaintiff's  aggre- 
gate demand.  The  plea  of  set-off  was  not  divisible  {Moore  ▼. 
ButUn,  7  A.  &  £.  595) ;  but  it  was  available  (if  it  did  not  meet 
the  whole  demand)  in  reduction  of  damages  {Tuck  v.  Tuck,  6 
M.  &  W.  109 ;  Bogert  v.  Maw,  15  M.  &  W.  444).  «  Pleadings," 
here  means  pleadings  generally,  and  includes  declarations ;  and 
the  enactment  applies  to  pleadings  in  all  actions.  See  instances 
of  verdicts  entered,  under  the  old  practice,  distributively  in  tres- 
pass, where  a  right  of  way  was  pleaded  {Knight  v.  Moore,  5  DowL 
201)  ;  in  trespass  qu,  cLJr,  {Phythiau  v.  ffhite,  1  M.  &  W.  216); 
in  case  {GiUs  v.  Groves,  12  Q.  B.  721). 

The  effect  of  diis  enactment  is,  that  pleas  of  payment  and  set- 
off, and  all  other  pleadings  capable  of  being  construed  distri- 
butively, are  so  construed ;  and  the  costs  of  the  defendant,  for 
instance,  proving  his  part  of  the  issue,  is  set  off  against,  or  de- 
ducted from  the  costs  of  the  plaintiff  in  maintaining  the  part 
fi>ttiid  for  him,  as  was  formeily  done  under  E.,  U.  T.,  2  Will.  4, 
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r.  74.  (See  Treheme  ▼.  Gardner,  8  E.  &  B.  161 :  and  Retjnold*  v. 
Harris,  L.  J.  28,  C.  P.  26  (in  which  latter,  Biddulph  v.  Chamber- 
layne  (17  Q.  B.  351)  is  impeached);  also  Davis  ▼.  Thomas t  5  Jut: 
N.  S.  709,  C.  P.) 

It  has  been  held  {mikinsom  v.  Kirby,  15  C.  B.  439)  that  this 
section  does  not  render  a  plea  of  '*  not  possessed"  in  an  action 
of  trespass  for  mesne  profits,  distributable ;  and  it  has  also  been 
held  {Gabriel  ▼.  Dressery  15  C.  B.  622)  that  part  performance  of 
an  agreement,  by  way  of  accord  and  satisfaction  of  a  whole  cause 
of  action,  could  not  be  pleaded  distribu lively ;  (see  upon  this  Bla- 
grave  v.  Bristol  Waterworks  Company^  1  H.  &  N.  369  ;  and  Cooper 
V.  Parker,  15  C.  B.  822).  On  the  other  hand,  a  plea  of  **  not  pos- 
sessed" in  trover  has  been  held  distributable  {Freshney  v.  Wells, 
L.  J.  26,  Ex.  228).  The  general  issue  "never  indebted"  has 
been  held  distributable  ( Treheme  v.  Gardner^  supra  \  see  also 
ChappeU  v.  Davidson,  18  C.  B.  194;  with  Blagrave  v.  Bristol 
Waterworks  Company,  supra;  also  Lyne  v.  Sie^ld,  1  H.  &  N. 
278;  Parr  t.  Jewell,  16  C.  B.  684;  and  Bennett  v.  Thompson,  4 
W.  R.  594,  Q.  B.)  See  also  sections  81  and  223,  and  notes, 
post, 

76.  A  defendant  may  either  traverse  generally  such 
of  the  facts  contained  in  the  declaration  as  might  have 
been  denied  by  one  plea,  or  may  select  and  traverse 
separately  any  material  allegation  in  the  declaration, 
although  it  might  have  been  included  in  a  general 
traverse. 

But  a  defendant  ought  not  to  traverse  vexatiously  every  alle- 
gation open  to  a  traverse.  See  observations  of  Lord  Campbell 
in  Cooling  v.  Great  Northern  Railway  Company  (12  Q.  B.  485); 
and  South-Eastern  Company  y.  Hibblewhite  (12  A.  &  E.  447). 

77.  A  plaintiff  shall  be  at  liberty  to  traverse  the 
whole  of  any  plead  or  subsequent  pleading  of  the 
defendant  by  a  general  denial,  or,  admitting  some  part 
or  parts  thereof^  to  deny  all  the  rest,  or  to  deny  any 
one  or  more  allegations. 

The  plaintiff  may  join  issue,  1st,  generally,  under  s.  79 ;  or, 
2ndly,  admitting  part  of  a  plea,  deny  the  rest  [as  for  instance, 
now  that  the  plea  of  set-off  is  distributive  (s.  75),  instead  of 
taking  issue,  plead  the  Statute  of  Limitations  to  one  part,  and 
deny  the  rest]  ;  or  3rdly,  traverse  any  one  or  more  of  the  allega- 
tions of  the  plea.  But  this  section  does  not  dispense  with  a  new 
assignment  where  it  would  previously  have  been  necessary  {Glover 
V.  Dixon,  9  Exch.  157).  Quaere,  whether  this  and  the  two  following 
sections  apply  to  a  traverse  by  a  plaintiff  in  replevin  (see  Trent 
V.  Hunt,  9  Exch.  14 ;  and  C.  L.  P.  A.  1860,  s.  22,  n,,post). 

Trayerse  of  78.  A  defendant  shall  be  at  liberty  in  like  manner 
lubwQuent"^  to  deny  the  whole  or  pai't  of  a  replication  or  subse- 
pieading  of     Quent  pleadinfi^  of  the  plaintiff. 

the  phdntiff.     ^  .       ^  J^ 

See. section  77 »  n. 

The  defendant  was  formerly  ruled  to  rejoin  in  the  same  way  at 

a  plaintiff  was  ruled  to  reply ;  but  this  rule  is  abolished  (s.  53), 
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■nd  the  plaintiff  must  giwe  the  defendant  a  notice  to  rejoin  in  the 
tame  way  as  he  gives  a  notice  to  plead  (s.  62).  A  dentand  of  a 
rejoinder  is  not  necessary.  The  notice  may  be  endorsed  on  the 
replication,  or  delivered  separately  (s.  68). 

79.  Either  party  may  plead,  in  answer  to  the  plea  Joinder  of 
or  subsequent  pleading  of  his  adversary,  that  he  joins     '"*' 
issue  thereon,  which  joinder  of  issue  may  be  as  follows, 

or  to  the  like  effect : — 

''The  plaintiff  joins  issue  upon  the  defendant's  Ist 

Ufc.j  specifying  what  or  what  parti  plea:" 
''The   defendant  joins   issue   upon  tne  plaintiff's 

replication   to    the    1st    [^c,  specifi/ing  what'\ 

plea :" 
and  such  form  of  joinder  of  issue  shall  be  deemed  to 
be  a  denial  of  the  substance  of  the  plea  or  other  sub- 
sequent pleading,  and  an  issue  thereon ;  and  in  all 
cases  where  the  plaintiff's  pleading  is  in  denial  of  the 
pleading  of  the  defendant,  or  some  part  of  it,  the 
plaintiff  may  add  a  joinder  of  issue  for  the  defendant.* 

See  section  77,  n. 

The  joinder  of  issue,  if  uparately  pleaded,  must  comply  with 
the  provisions  of  s.  54. 

The  defendant  may  strike  out  the  joinder  of  issue,  and  plead  Notice  of 
or  demur  to  the  plaintiff's  last  pleading,  within  four  days.    If  '{"S"^  *"*' 
he  docs  so,  the  practice  is  for  him  to  give  notice  thereof  to  the  '"'^^^^* 
plaintiff. 

The  joinder  of  issue  added  by  the  plaintiff  is  generally  added 
in  cases  where  he  at  once  makes  up  and  delivers  the  issue,  with 
a  notice  of  trial  endorsed. 

If  the  joinder  in  issue  in  such  case  is  struck  out,  the  plaintiff 
cannot  proceed  to  trial.  If  the  defendant  does  not  plead  within 
due  time,  the  plaintiff's  course  is  to  sign  judgment  (Tivycrou  v. 
King,  6  Q.  B.  663). 

80.  Either  party  may,  by  leave  of  the  court  or  a  AstopieAd. 
judge,  plead  and  demur  to  the  same  pleading  at  the  murrinV* 
same  time,  upon  an  affidavit  by  such  party,  or  his  together, 
attorney,  if  required  by  the  court  or  judge,  to  the 

effect  that  he  is  advised  and  believes  that  he  has  just 
ground  to  traverse  the  several  matters  proposed  to  be 
traversed  by  him,  and  that  the  several  matters  sought 
to  be  pleaded  as  aforesaid  by  way  of  confession  and 
avoidance  are  respectively  true  in  substance  and  in 
fact,  and  that  he  is  further  advised  and  believes  that 
the  objections  raised  by  such  demurrer  are  good  and 
valid  objections  in  law;   and  it  shall  be  in  the  dis- 


*  In  Schedule  A.  {RepUeeUian],  the  form  given  is  that  the  plaintiff  "  takes 
tosne,"  fte. :  strletljr  s^ieaking,  a  party  Joins  issue  upon  a  trarene,  and  takes 
isaoe  upon  an  affirmative  pleading. 
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eretion  of  the  court  or  a  judge  to  direct  which  issae 
shall  be  first  disposed  of. 

The  granting  leave  is  quite  in  the  discretion  of  the  court  or 
judge  {Thompson  v.  Knowles,  L.  J.  24,  Ex.  43). 

The  direction  as  to  which  issue  shall  be  first  disposed  of,  should 
be  part  of  the  order.  It  still  continues  the  privilege  of  the 
plaintiff,  subject  to  the  direction  of  the  court,  to  select  which 
issue  shall  be  first  decided  {Crttcknell  v.  Tmeman^  9  M.  &  W. 
684).  Where  a  defendant  had  pleaded  and  demurred,  and  the 
demurrer  had  been  determined  against  him ;  the  trial  of  the 
issues  of  fact  were  allowed,  upon  his  application,  to  stand  over 
until  after  the  demurrer  was  finally  disposed  of  in  the  court  of 
error,  the  court  being  of  opinion  that  this  section  applied  only 
to  the  disposing  of  the  issue  by  the  court  in  which  it  is  first  raised 
{Lutnley  v.  Gye,  L.J.  22,  Q.  B.  463). 

In  cases  where  the  demurrer  goes  to  the  whole  cause  of  action, 
the  demurrer  should  be  first  argued ;  but  that  this  may  be  done, 
the  defendant  should,  it  would  appear,  have  the  consent  of  the 
plaintiff,  or  a  judge's  order. 

The  court  refused  to  compel  a  defendant,  successful  on  de- 
marrer,  to  enter  a  judgment  of  nil  capiat,  so  as  to  enable  the 
plaintiff  to  bring  error  without  trying  the  issues  in  fact  {Hinton  v. 
Acraman,  3  C.  B.  737). 

Whether  this  and  the  following  sections  applied  to  replevin 
and  to  real  actions,  is  now  of  little  importance  (C.  L.  P.  A.  1860, 
s.  22,  n.,  and  s.  27,  post) ;  tlie  cases  upon  this  doubtful  matter  are 
collected  in  Marshall  v.  Bishop  of  Exeter,  L.  J.  28,  C.  P.  300 ; 
see  also  Reg.  ▼.  Seale,  5  E.  &  B.  I. 

Seveiaimat-  81.  The  plaintiff  in  any  action  may,  by  leave  of  the 
pkadSd'at*  court  OF  a  judge,  plead  in  answer  to  the  plea,  or  the 
any  stage  of  subsequent  pleading  of  the  defendant,  as  many  several 
|ii|,^  ~  matters  as  he  shall  think  necessary  to  sustain  his 
action;  and  the  defendant  in  any  action  may,  by  leave 
of  the  court  or  a  judge,  plead  in  answer  to  the  decla- 
ration, or  other  subsequent  pleading  of  the  plaintiff,  as 
many  several  matters  as  he  shall  think  necessary  for 
his  defence,  upon  an  amdavit  of  the  party  mining 
snch  application  or  his  attorney,  if  required  by  the 
court  or  judge,  to  the  efifect  that  he  is  advised  and 
believes  that  he  has  just  ground  to  traverse  the  several 
matters  proposed  to  be  traversed  by  him,  and  that  the 
several  matters  sought  to  be  pleaded  as  aforesaid  by 
way  of  confession  and  avoidance  are  respectively  true 
in  substance  and  in  fact;  provided  that  the  costs  of 
any  issue,  either  of  fact  or  law,  shall  follow  the  finding 
or  judgment  upon  snch  issue,  and  be  adjudged  to  the 
successful  party,  whatever  may  be  the  result  of  the 
other  issue  or  issues. 

"  Several  matters"  here  means  tSttisict  aniwen  or  defence! ; 
see  also  PI.  R.,  T.  T.  1853,  rr.  2,  8. 
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Tlie  plaintiff  in  order  to  repljTf  or  the  defendant  in  ordef  to 
plead  several  matters,  always  requires  a  judo's  order,  which  is 
to  be  obtained  on  a  summons^  accompanied  by  an  abstract  of  the 
intended  replications  or  pleas. 

As  to  the  costs  upon  several  issuesi  see  R.  G.,  H.  T.  1853,  r.  62, 
also  JUifnoldt  v.  Harrist  L.  J,  28,  C.  P.  26,  and  cases  there  cited. 

As  to  the  time  widiin  which  the  plaintiff  most  reply,  see 
s.  53,  n. 

The  pleas  which  may  be  pleaded  by  the  defendant,  without 
leave,  are  enumerated  in  s.  84.  Leave  for  the  plaintiff  to  reply, 
or  for  the  defendant  to  plead  several  matters  is  not  necessary, 
where  the  pleas  taken  altogether  constitute  but  one  answer  to 
the  preceding  pleading  {Archer  v.  Garrard,  6  Dow  I.  132). 

The  4  &  5  Anne  did  not  bind  the  Crown  (AtL-Gen.  v.  Donald' 
torn,  9  Dowl.  319),  neither  do  the  words  of  this  section. 

Leave  will  be  refused  to  plead  pleas  grossly  inconsistent  with   ^f^hen  leaw 
each  other  (Thonuon  v.  Jackson,  9  Dowl.  591),  or  vexatiously  in-  ^af^f^^^' 
consiBteut  {Steel  v.  Sturry,  3  Dowl.  133 ;  Cooling  v.  Great  Northern  fnap  be  re- 
Railway  Company j  15  Q.  B.  485) :  though  pleas  merely  inconsistent  fiued. 
are  not  objectionable  ( fVilkinton  v.  Small,  3  Dowl.  564).    A  plea 
that  is  absurd  will  be  disallowed  {Goodman  v.  Morrell,  1  Dowl. 
N.  S.  383);  so  will  one  that  tenders  an  immaterial  issue  {Murray 
v.  Bomber,  6  Dowl.  537) :  or  one  that  is-clearly  bad  {Lqfond  v.  Rad- 
dock  [rejoinder],  L.  J.  22,  C.  P.  217 ;  Cassner  v.  Minchner,  13  M. 
8c  W.  704) ;  or  pleas  that  only  raise  a  point  a  second  time  upon 
the  same  pleadings  {Jenkim  v.  Creech,  5  DowL  293  ;   Dawton  v. 
ItDonald,  2  M.  &  W.  26) ;  or  one  that  is  not  a  substantial  plea 
to  the  action  {South- Eastern  Railway  Company  v.  Hebblewhite,  12 
A.  &  £.  447  ;  and  Needham  v.  Law,  1  Dowl.  N.  S.  1027,  where  a 
traverse  of  the  defendant's  being  a  public  registered  officer  of  a 
company  was  not  allowed  to  be  pleaded  with  pleas  to  the  merits). 
But  as  to  this  last  case,  Bee  Hoe  v.  Puller  (L.  J.  20,  Ex.  104).   See 
generally  upon  this  subject,  Ch.  Pr.  10th  ed.  pp.  255 — 268,  where 
numerous  cases  of  pleas  allowed  and  disallowed  are  collected. 

The  affidavit,  if  made  by  the  party,  should  state  that  he  is  Affidaeit  of 
advised  and  believes ;  if  by  the  attorney,  it  should  state  that  he  is  ^^'^L^'^  . 
informed  or  instructed,  and  is  advised  and  believes  {Rowbotham  v. 
Dupree,  1  Dowl.  537 ;  Schqffield  v.  Huggins,  3  Dowl.  427). 

See  as  to  sufficiency  of  affidavit,  Piatt  v.  Eke,  8  Kxch.  864, 
explaining  Lumley  v.  Gye,  L.  J.  26,  Ex.  9. 

When  the  pleas  delivered  do  not  substantially  correspond  with 
those  for  which  leav^  has  been  given,  the  plaintiff  may  sign  judg- 
ment (Hills  V.  Haymen,  2  Exch.  323  ;  BaUey  v.  Baker,  9  M.  &  W. 
769 ;  Oabardi  v.  Harmer,  3  Exch.  239 ;  //orwy  v.  Hamilton,  4 
Exch.  43  ;  Wills  v.  Robinson,  5  Exch.  302  ;  and  s.  86,  post) ;  bttt 
the  defendant  may  ordinarily  abandon  any  of  the  pleas  that  he  has 
obtained  leave  to  plead.  The  plaintiff  may  also  sign  judgment, 
if  a  plea,  though  allowed  by  a  judge,  is  not  issuable  {Capner  v. 
Minchner,  13  M.  &  W.  704).  As  to  costs,  see  Bentley  v.  Dav>es, 
10  Exch.  347 ;  S.  C,  L.  J.  23,  Ex.  280;  Abley  v.  Dale,  11  C.  B. 
889 ;  and  Dunston  v.  Paterson,  4  C.  B.,  N.  S.  279). 

See  ss.  84,  88,  post. 

82.  No  rule  of  court  for  leave  to  plead  several  mat-  Jadp*!  order 
ten  shall  be  necessary  where  a  judge's  order  has  been  !^^mattm  ^ 
made  for  the  same  purpose.  lufflcient. 
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Objectioni  to 
pleadingi  to 
be  heard  on 
summoni  to 
plead  several 
matten. 


A  judge's  order  for  leave  to  plead  aeyeral  matten  should  be  ob« 
tained,  and  made  attendable,  before  the  time  to  plead  has  expired  ; 
otherwise  judgment  may  be  signed. 

If  a  judge  at  chambers  has  refused  to  make  an  order  (under 
s.  81 ),  the  party  seeking  leave  to  plead  several  matters  may  come 
to  the  court  {Johnstone  v.  Knowles,  1  Dowl.  N.  S.  SO;  Griffith  v. 
Selby,  9  Exch.  393). 

An  application  to  review  the  decision  of  a  judge  at  chambers 
should  be  made  in  the  course  of  the  term  next  after  the  decision 
has  been  given  {Meredith  v.  Gittent,  L.J.  21,  Q.  B.  273  ;  Orchard 
V.  Moxey,  2  £.  &  B.  206). 

83.  All  objections  to  the  pleading  of  several  pleas, 
replication  or  subsequent  pleadings,  or  several  avowries 
or  cognizances,  on  the  ground  that  they  are  founded 
on  the  same  ground  of  answer  or  defence,  shall  be 
heard  upon  the  summons  to  plead  several  matters. 

See  PI.  R.,  T.  T.  1853,  r.  2,  post.  An  appeal  lies  to  the  court 
{Griffith  V.  Selbifi  supra). 

Certain  pleas  84.  The  following  pleas,  or  any  two  or  more  of 
piSded  to-  them,  may  be  pleaded  together  as  of  course,  without 
getherwith-  leave  of  the  court  or  a  judge;  that  is  to  say,  a  plea 
out  cave.  denying  any  contract  or  debt  alleged  in  the  declara- 
tion; a  plea  of  tender  as  to  part;  a  plea  of  the  Statute 
of  Limitations,  set-off,  bankruptcy  of  the  defendant, 
discharge  under  an  insolvent  act,  plene  administravity 
ptene  administramt  prtetery  infancy,  coverture,  pay- 
ment, accord  and  satisfaction,  release,  not  guilty,  a 
denial  that  the  property  an  injury  to  which  is  com- 
plained of  is  the  plaintiiTs,  leave  and  licence,  son 
assault  demesne,  and  any  other  pleas  which  the  judges 
of  the  said  superior  courts,  or  any  eight  or  more  of 
them,  of  whom  the  chief  judges  of  the  said  courts 
shall  be  three,  shall  by  any  rule  or  order,  to  be  from 
time  to  time  by  them  made  in  term  or  vacation,-  order 
or  direct. 

85.  The  signature  of  counsel  shall  not  be  required 
to  any  pleading. 

The  signature  of  counsel  is  still  required  on  some  motions  and 
rules. 


Signature  of 
counsel. 


For  pleading  86.  Except  in  the  cases  herein  specifically  provided 
Jot  without  ^^^*  ^^  either  party  plead  several  pleas,  replications, 
leave,  judg-  avowrics,  cognizances,  or  other  pleadings,  without 
Sgne"*^^  leave  of  the  court  or  a  judge,  the  opposite  party  shall 
be  at  liberty  to  sign  judgment ;  provided  that  such 
judgment  may  be  set  aside  by  the  court  or  a  judge, 
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upon  aa  affidavit  of  merits,  and  sach  terms  as  to  eosts 

and  otherwise  as  thej  or  he  maj  think  fit. 

See  Meuiter  ▼.  Rote,  L.  J.  22,  C.  P.  78. 
See  note  to  i.  8L 

87.  One  new  assignment  only  shall  be  pleaded  to  oneoewM- 
anj  number  of  pleas  to  the  same  cause  of  action;  and  oniyiiumd 
such  new  assignment  shall  be  consistent  with  and  con**  in  ratpeet  or 
fined  by  the  particulars  deliyered  in  the  action,  if  any,  caoMc^M- 
i|nd  shall  state  that  the  plaintiff  proceeds  for  causes  of  ^^^ 
action  different  from  all  those  which  the  pleas  profess 

to  justify,  or  for  an  excess  over  and  above  what  all  th9 
defences  set  up  in  ouch  pleas  justify,  or  both. 

As  to  when  a  new  assignment  is  necessary,  see  Bullen  and 
Leake's  Precedents  of  Pleadings,  pp.  388,  448. 

A  new  assignment  is  in  the  nature  of  a  replication,  and  must 
he  delivered  within  the  same  time  (see  s.  53,  n.).  The  plaintiff 
must  give  notice  to  plead  to  it ;  and  the  time  for  pleamng  to  it 
is  eight  days,  as  in  the  case  of  a  declaration  (ss.  62,  63). 

88.  Ko  plea,  which  has  already  been  pleaded  to  the  pi««  not  to 
declaration,  shall  be  pleaded  to  such  new  assignment,  «»?«*•*• 
except  a  plea  in  denial,  unless  by  leave  of  the  court  or 

a  judge;  and  such  leave  shall  only  be  granted  upon 

satisfactory  proof  that  the  repetition  of  such  plea  is  I 

essential  to  a  trial  on  the  merits.  1 

This  enactment  somewhat  limits  the  general  rights  confen^ 
by  SB.  81,  84,  tmte. 

89.  The  form  of  a  demurrer,  except  in  the  cases  Form  of  de. 
herein  specifically  provided  for,  shall  be  as  follows,  or  j^in™to  de- 
to  the  like  effect: —  muwer. 

**  The  defendant,  by  his  attorney  [or  in  person  ^c, 

or  plaintiff]  says,  that  the  declaration  [er  plea 

^c]  is  bad  in  substance;" 
and  in  the  margin  thereof  some  substantial  matter  of 
law  intended  to  be  argued  shall  be  stated;  and  if  any 
demurrer  shall  be  delivered  without  sudi  statement,  or 
with  a  firivolous  statement,  it  may  be  set  aside  by  the 
court  or  a  judge,  and  leave  may  be  given  to  sign  judg- 
ment as  for  want  of  a  plea;  and  the  form  of  a  joinder 
in  demurrer  shall  be  as  follows,  or  to  the  like  effect:-— 
"  The  plaintiff  [or  defendant]  says  that  the  declara* 

tion  [or  plea  ^c]  is  good  in  substance." 

As  there  are  no  cases  herein  specifically  provided  lior,  the 
SBueption  of  these  cases  may  be  regeoted  as  surplusage  in  thb 
enactmeDt;  and  it  may  alao  be  observed,  that  the  word  pie€  does 
not  iQMUK  a  plea  technically  pe  caUed  {i,  €.,  the  answer  to  the 
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Marginal 

n'Af  in  de- 
murrers. 


ar/.tniled. 


be  9et  aside. 


declaration),  but  a  pleading  generally,  as  a  replication,  rejoinder, 
&C.  {CutU  Y.  Surridge,  9  Q.  B.  1015). 

See  generally  sections  50,  51,  supra;  and  R.  G.,  H.  T.  1853, 
rr.  14,  15,  16, 17. 

A  demurrer  is  a  pleading  within  s.  54,  antet  and  must  be  pro- 
perty entitled  and  dated  as  therein  directed ;  and  be  delivered 
between  the  parties. 

The  statement  in  the  margin  should  not  be  a  mere  repetition 
of  the  demurrer;  but  should  state  some  special  ground  (Rot$ 
V.  RobetoHi  3  Dowl.  779).  Several  special  grounds  may  be  stated 
(JVfdtmore  \.  NicholUt  3  Dowl.  521);  but  the  party  demurring 
is  not  restricted  upon  the  argument  to  the  grounds  so  stated; 
the  object  of  this  statement  being  rather  Uf  give  colour  to  the 
demurrer. 

The  want  of  the  statement  in  the  margin  is  no  ground  for 
objecting  to  the  demurrer  being  argued  :  it  only  affords  ground 
for  setting  it  aside  (Lacy  v.  Umbers,  3  Dowl.  732).  Stating  what 
is  frivolous  is  stating  nothing  {Per  Parke,  B.,  Tucker  v.  Bamsky, 
16  M.  &  W.  54). 

A  defective  marginal  note  will  be  allowed  to  be  amended  on 
payment  of  costs  (Ross  v.  Robeson,  3  Dowl.  779),  and  the  case 
postponed  to  allow  points  for  argument  to  be  stated  (Parker  v. 
RiUy,  3  M.  fir  W.  230). 

Friroiou*  de-  1^^  application  to  the  court  to  set  aside  a  demurrer  as  frivolous 
murrer*  may  must  be  made  on  an  affidavit  referring  to  the  pleadings  and  set- 
'  ^       tin^  them  out  (DanieH  Y.Ijewis,  1  Dowl.  N.  S.  542).    The  appli- 

cation  must  be  made  promptly,  as  advantage  cannot  be  taken 
after  a  joinder  in  demurrer,  and  notice  of  trial  of  issues  in  fact 
(Norton  y.  Mackintosh,  7  Dowl.  529).  A  frivolous  demurrer  is 
not  an  irregularity,  waived  by  applying  for  further  time  to  reply 
to  it  (Cutts  V.  Surridge,  supra). 

The  partv  demurring  should  give  a  notice  to  join  in  demurrer 
to  enable  him,  if  a  joinder  is  not  delivered  within  four  days,  to 
sign  judgment. 

The  party  whose  pleading  is  demurred  to  may  amend,  on 
obtaining  leave  to  do  so  from  the  court,  or  a  judge  at  chambera. 
This  is  generally  only  allowed  on  payment  of  the  costs  of  the 
demurrer;  but  the  judge  at  chambers  may  give  nominal  costs, 
and  the  court  will  not  review  his  decision  (Tomlinson  v.  Bollard, 
4  Q.  B.  642). 

As  to  the  time  for  the  other  party's  pleading  after  amendment, 
see  s.  90,  post. 

If  he  does  not  amend,  be  must  join  in  demurrer  in  four  days ; 
but  he  may  obtain  further  time,  if  necessary.  The  joinder  should 
be  entitled  and  dated,  as  directed  by  s.  54. 

The  issue  or  demunrer  book  must  be  made  up  and  duly  deli- 
vered by  the  suitor,  his  attorney  or  agent,  as  the  case  may  be 
(R.  G.,  H.  T.  1853,  rr.  16,  17  ;  and  see  Jewell  v.  Parr,  16  C.  B. 
684). 

If  the  books  are  not  delivered  to  all  the  judges,  the  cause  may 
be  struck  out  of  the  paper  (^6ra^m  v.  Cook,  3  Dowl.  215).  If 
one  party  make  default  and  the  other  deliver  all  his  books,  the 
party  in  default  cannot  be  heard  until  he  has  paid  his  opponent's 
eoau  of  such  additional  delivery,  and  is  subject  to  judgment 


Joinder  in 
demurrer. 


D^nnurrer 

boots. 


Sftting  dofsn 
/or  argu' 
ment. 
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(Wilton  V.  Scarleii,  1  D.  fr  L.  810;  and  see  Sandatt  ▼.  Betmett,  2 

A.  &  £.  204). 

To  obtain  the  coats  from  the  defaulting  party,  the  other  party 
ahould  deliver  the  booka  the  day  after  the  de&ult  {Fhher  v.  Smw, 
S  Dowl.  27). 

Demurrers  [aa  well  aa  special  caaes  and  special  verdicts  and 
appeals  from  county  courts]  shall  be  set  down  for  argument  at 
the  request  of  either  party,  and  notice  thereof  shall  be  forthwith 
given  by  such  party  to  the  opposite  party  (R.  G.,  H.  T.  1853,  r.  15). 
The  notice  must  be  given  four  clear  days  before  the  day  fixed  for 
the  actual  argument  (r.  15 ;  and  see  Jewell  v.  Parr,  uhi  ntpra). 
It  is  irregular  to  deliver  a  joinder  in  demurrer,  and  at  the  same 
time  a  notice  that  it  has  been  set  down  for  argument  (Oibbom 
V.  Motiram,  1  D.  &  L.  815). 

Upon  cross  demurrers  the  plaintiff  is,  in  the  Queen's  Bench 
and  Common  Pleas,  entitled  to  begin  (Halhead  v.  Yaungt  6  E.  8c 

B.  312 ;  Wolverhampton  Wateruwrks  v.  Hawkes/ord,  L.  J.  28,  C.  P. 
242). 

It  ia  not  usual  to  allow  a  party  to  amend  after  judgment  on 
demurrer  has  been  given  against  him;  but  before  judgment, 
thdugh  after  an  expression  of  the  opinion  of  the  court,  leave  is 
given  to  amend,  almost  as  of  course,  upon  payment  of  costs. 
But  see  Wilton  v.  Tucker ^  2  Dowl.  83. 

See,  as  to  delivering  notice  of  executing  a  writ  of  inquiry  with 
a  demurrer  or  joinder  in  demurrer,  R.  G.,  H.T.  1858,  r.  40 ;  and 
B.  97, poet), 

90.  Where  an  amendment  of  any  pleading  is  allowed,  Thns  for 
no  new  notice  to  plead  thereto  shall  be  necessary;  but  jJtSflSfend- 
the  opposite  party  shall  be  bound  to  plead  to  the  ment. 
amended  pleading  within  the  time  specified  in  the 
original  notice  to  plead,   or  within  two  days  after 
amendment^  whichever  shall  last  expire,  unless  other- 
wise ordered  by  the  court  or  a  judge;  and  in  case  the 
amended  pleading  has  been  pleaded  to  before  amend- 
ment, and  is  not  pleaded  to  de  novo  within  two  days 

after  amendment,  or  within  such  other  time  as  the 
court  or  a  judge  shall  allow,  the  pleadings  originally 
pleaded  thereto  shall  stand  and  be  considered  as  pleaded 
in  answer  to  such  amended  pleading. 

See  note  to  s.  S4b 

See  also  notes  to  s.  68,  as  to  the  time  allowed  for  pleading. 

Examples  of  PLEADma. 

And  whereas  it  is  desirable  that  examples  should  be 
given  of  the  statements  of  causes  of  action,  and  of 
forms  of  pleading:  be  it  enacted  as  follows: — 

91.  The  forms  contained  in  the  schedule  (B.)  to  this  Forms  hi 
act  annexed  shall  be  sufficient,  and  those  and  the  like  ^^^ 
forms  may  be  used,  with  such  modifications  as  may  be  adopted. 
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necessary  to  meet  the  facts  of  ihe  case;  but  nothing 
jberein  contained  shall  render  it  erroneous  or  irregular 
to  depart  from  the  letter  of  such  forms,  so  long  as  the 
substance  is  expressed  without  prolixity. 

See  aa  to  the  construction  of  this  section,  Pktee  v.  Patttf 
8  Exch.  705;  WilHtutm  v.  Sharland,  10  Exch.  724;  11  Exch.  93; 
and  Fogg  v.  Nudd,  S  £.  &  B.  650.  See  also  Fenton  ▼.  Ellis, 
6  Taunt  192 ;  Brown  v.  Gamier^  6  Taunt  389 ;  ricton  v.  Davieif 
12  M.  &  W.  758;  Selly  v.  Oiraum,  4  A.  &  E.  622;  Berdoe  y. 
Spittle,  1  Exch.  175. 

Judgment  by  Default. 

And  with  respect  to  judgment  by  default,  and  the 
mode  of  ascertaining  the  amount  to  be  recovered 
thereupon,  be  it  enacted  as  follows: — 

Rule  to  com-      92.  No  rule  to  compute  shall  be  necessary  or  used: 

Ssbed*^       but  nothing  in  this  act  contained  shall  invalidate  any 

proceedings  already  taken  or  to  be  taken  by  reason  of 

any  rule  to  compute  made,  or  applied  for,  before  the 

conmieneement  of  this  act. 

Judgment  93.  In  actions  where  the  plaintiff  seeks  to  recover  a 

liquidated  "  ^^bt  or  liquidated  demand  in  money,  judgment  by 

demand*        default  shall  be  final. 

final. 

Judgment  by  default  may  be  signed  on  non-appearance  of  the 
defen&nt,  when  the  writ  is  specially  endorsed  (s.  27);  and  after 
declaration,  for  want  of  a  plea,  when  the  writ  has  not  been  so 
endorsed  (s.  28).  The  term  judgment  by  drfault  includes  judg- 
ment by  nil  dicit,  as  after  appearance,  for  want  of  a  plea,  re- 
joinder, &c.  (ss.  53,  63). 

As  to  what  constitutes  a  "debt  or  liquidated  demand  in 
money,"  see  &  26,  antei  and  s.  94,  infra :  these  words  are  used 
here  in  contradistinction  to  damages* 

This  section  does  not  apply  to  actions  of  debt  within  the  8  &  9 
Will.  3,  c.  11  (see  s.  96,  post). 

As  to  setting  aside  a  judgment  on  an  affidavit  of  merits,  see 
8.  27,  n. 

In  other  cases  than  those  above  referred  to,  interlocutory  judg- 
ment, only,  may  be  signed ;  and  the  amount  for  which  final  judg- 
ment is  to  be  signed  must,  in  such  other  cases,  be  ascertained 
under  the  following  section. 

Inquiry  of  94.  In  actions  in  which  it  shall  appear  to  the  court 

^]J[^^.      or  a  judge  that  the  amount  of  damages  sought  to  be 

reeled  to  take  recovered  by  the  plaintiff  is  substantially  a  matter  of 

the  mattoT    Calculation,  it  shaU  not  be  necessary  to  issue  a  writ  of 

inquiry,  but  the  court  or  a  judge  may  direct  that  the 

amount,  for  which  final  judgment  is  to  be  signed,  shall 

be  ascertained  by  one  of  the  masters  of  the  said  court; 

and  the  attendance  of  witnesses  and  the  production  of 

documents  before  such  master  may  be  compelled  by 

Bubp<£n%  in  the  same  manner  as  before  a  jury  upon  a 
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writ  of  inquiry;  and  it  shall  be  lawftil  for  such  master 
to  adjourn  the  inquiry  from  lime  to  time,  as  occasion 
maj  require;  and  the  master  shall  endorse  upon  the 
rule  or  order  for  referring  the  amount  of  damages  to 
him,  the  amount  found  bj  him,  and  shall  deliver  the 
rule  or  order  with  such  indorsement  to  the  plaintiff; 
and  such  and  the  like  proceedings  may  thereupon  be 
had  aa  to  taxation  of  costs,  signing  judgment,  and 
otherwise,  as  upon  the  finding  of  a  jury  upon  a  writ  of 
inquiry. 

It  was  fonnerly  the  practice  to  refer  to  the  Master  the  compu- 
tation of  the  amount  for  which  final  judgment  was  to  be  signed 
in  actions  on  bills  of  exchange,  promissory  notes  and  cheques  ; 
in  actions  on  awards,  in  actions  of  covenant  for  redt,  or  fbr  mort- 

{rage  money,  or  for  the  arrears  of  an  annuity.    The  cases  are  col- 
ected  in  Holdipp  ▼.  Otway  (2  Wms.  Saund.  107,  n.  2). 

In  these  actions,  and  in  actions  of  a  like  nature,  the  writ  may 
nosr,  when  the  defendant  is  within  the  jururiiction,  be  specially 
endorsed,  under  s.  25 ;  upon  which  no  inquiry  is  needed. 

If  the  defendant  resides  out  of  the  jurisdictioD,  there  mmt 
always  be  an  inqiuiry  (as.  18, 19). 

Under  the  old  practice,  a  reference  to  the  Master  was  not  in  vhat  east* 
otdered  where  the  action  was  for  an  uncertain  sum,  and  not  a  <>  r<tferene« 
mere  matter  of  figures ;  as  on  a  foreign  judgment  {Memn  v.  "^'^  ^  made. 
Lord  Matswene,  4  T.  R.  493) ;  on  a  bill  of  exchange  for  foreign 
money  {MoMutell  v.  MoMsarenet  5  T.  R.  87);  or  on  a  bottomry, 
bond  {Palin  v.  NicHoUon^  Tidd,  5S9);  on  a  covenant  to  indemnify, 
where  it  was  open  to  the  jary  to  inquire  into  questions  of  colla- 
teral satisfcction  of  the  plaintiff's  claims  {Dmitim  v.  Mairy  14 
East,  622);  in  an  action  on  a  judgment,  interest  being  claimed 
as  damages,  when  the  jury  (before  the  1  &  2  Vict.  c.  110,  s.  17) 
were  left  to  consider  whether  any  and  what  damages  should  be 
given  {JffeUm  v.  Sheridan^  8T.  R.  395);  and  in  an  action  for  rail- 
way calls,  where  the  reftrence  to  the  Master  was  refused,  and 
the  caise  left  to  the  jury  by  WiHiams,  J.,  on  the  ground  that  the 
matter  was  too  involved  and  intricate  (Chehenham  Railway  Com" 
pany  v.  Fry,  7  Dowl.  616). 

In  an  action  on  a  foreign  judgment,  or  on  a  foreign  bill  of 
exchange,  the  damages  are  now  heU  to  be  "  substautially  a  matter 
of  calculation."  And  if  the  defendant  is  within  the  jurisdiction, 
the  writ  may  in  sueh  oases  be  specially  endorsed  under  s.  25. 
In  an  action  on  a  eovenant,  the  propriety  of  an  inquiry  may 
depend  on  the  nature  of  the  covenant  The  damages  in  an 
action  for  railway  calls  would  seem  to  be  substantially  a  matter 
of  calculation ;  and  the  reason  assigned  in  the  report  of  the  case 
aboive  re(brred  tev  for  leaving  the  inquiry  to  a  jury  instead  of  to 
the  Master,  is  not  very  satisfactory. 

The  court  or  a  judge  may  direct  that  the  amount  for  which 
final  judgment  is  to  be  signed  should  be  ascertained  by  one  of 
the  Mastlers.  This  proceeding  is  in  lieu  (in  the  cases  above 
referred  to)  of  the  writ  of  inquiry,  which  was  issued  after  inter- 
locutory judgment  had  been  signed,  to  ascertain  the  amount  of 
damages  to  be  awarded  to  die  plaintifi*.  This  judgment  must 
still  be  signed  in  cases  not  witmn  ss.  25,  93.    A  writ  of  in- 
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quiry  was  granted  where  the  plaintiff  died  after  interlocutory 
judgnnent  {Berger  ▼.  Green,  1  M.  &  S.  229). 

Though  there  are  eeveral  defendants,  and  several  interlocutory 
judgments,  there  must  be  but  one  reference  {Field  v.  Pooley,  8 
M.  &  G.  756).  A  reference  to  the  Master  may  be  applied  for 
on  the  same  day  that  judgment  is  signed  (RutMcn  ▼.  Hayvmrd,  5 
B.  &  A.  752). 

Though  the  "rule  to  compute"  is  expressly  abolished  by  s.  92, 
proceedings  somewhat  similar  to  those  used  in  obtaining  that  rule 
are  necessary  to  get  an  order  under  this  section.  The  order  is 
obtained  upon  summons,  supported  by  an  affidavit  of  the  cause 
of  action,  and  that  interlocutory  judgment  has  been  signed. 

The  order,  and  notice  of  the  appointment  made  under  it  by  the 
Master,  must  be  served  and  proceeded  upon  in  the  usual  course. 

See  R.  G.,  H.  T.  1853,  r.  171. 

95.  In  all  actions  where  the  plaintiff  recovers  a  sum 
of  money,  the  amount  to  which  he  is  entitled  may  be 
i^warded  to  him  by  the  judgment  generally,  without 
any  distinction  being  therein  made  as  to  whether  such 
sum  is  recovered  by  way  of  a  debt  or  damages. 

96.  Nothing  in  this  act  contained  shall  in  any  way 
affect  the  provisions  of  a  certain  act  of  parliament 
passed  in  the  session  of  parliament  holden  in  the 
eighth  and  ninth  years  of  the  reign  of  his  majesty 
King  William  the  Third,  intituled  "  An  Act  for  the 
better  preventing  frivolous  and  vexatious  Suits,"  as  to 
the  assignment  or  suggestion  of  breaches,  or  as  to 
judgment  for  a  penalty  as  a  security  for  damages  in 
respect  of  further  breaches. 

Roberts  v.  Mariett,  2  Wms.  Saund.  187,  et  seq. 

So  it  was  'held  that  money  could  not  be  paid  into  court  in  an 
action  on  a  bond  within  the  8  &  9  Will.  8,  c.  11  {Buhop  of  London 
V.  McNiel,  9  Exch.  490).  As  to  common  money  bonds,  see  C. 
L.  P.  A.  1860,  s.  25,  post). 


Time  for  no- 
tice of  trial 


Notice  of  Trial,  Inquiry  and  Countermand. 

And  with  respect  to  notice  of  trial  and  inquiry,  and 
countermand  thereof,  be  it  enacted  as  follows: — 

97.  Ten  days  notice  of  trial  or  inquiry  shall  be 
indisqttSy.   g^^^Qy  cuid  shall  be  stifficient  in  all  cases,  whether  at 
bar  or  nisi  prius,  in  town  or  country,  unless  otherwise 
ordered  by  the  court  or  a  judge. 

Notice  of  trial  must  be  given  in  every  case ;  except  ( 1 ),  where 
a  cause  has  been  made  a  remanet  from  one  sitting  to  another,  in 
London  and  Middlesex  {Ham  v.  Greg,  6  B.  &  C.  125)  [it  is 
necessary  where  a  cause  has  been  made  a  renumet  at  the  assizes 
{Gains  v.  Bilson,  4  Bing.  414)]  ;  (2),  where  a  cause  has  been  put 
off  by  an  order  of  Nisi  Prius  {Shepherd  v.  Butler,  1  D.  &  R.  15) ; 
(8),  where  it  has  been  delayed  by  an  injunction  after  notice  of 
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trial  (Stockton  and  DarUngton  Railway  Company  y.  Fox,  6  Exch. 
127). 

Notice  of  trial  or  inquiry,  and  of  continuance  of  trial  or  inquiry, 
shall  be  given  in  town  (R.  G.,  H.  T.  1863.  r.  84). 

See  as  to  notice  to  produce  record  upon  issue  nul  iiel  record, 
R,G.,  H.  T.  1858,r.  88. 

See  88  to  delivering  notice  of  executing  a  writ  of  inquiry  with 
a  demurrer  or  joinder  in  demurrer,  R.  6.,  H.  T.  1858,  r.  40  \pott). 
Such  proceeding  would  seem  to  be  applicable  also  in  cases  where 
notice  of  trial  of  issues  in  fact  is  given  as  well ;  but,  although  a 
defendant  is  under  terms  to  take  short  notice  of  trial,  he  is  still 
entitled  to  full  notice  of  inquiry. 

Where  no  notice  of  trial  has  been  given,  a  defendant  is  not 
entitled  to  his  costs  of  preparing  for  trial  {Cooper  v.  Bolett  5  H. 
ic  N.  188). 

The  notice  is  now  to  be  in  all  cases  a  ten  days'  notice,  but 
taking  "short  notice  of  trial"  may  be  made  a  condition  of  ob- 
taining time  to  plead  or  leave  to  amend.  Sometimes  the  words 
"  if  necessary"  are  introduced  into  the  order ;  as  to  their  appli- 
cation, see  Flowen  v.  Welch,  L.  J.  23,  Ex.  7.  Short  notice,  in 
all  cases,  and  whether  of  trial  or  of  inquiry,  is  four  days  (R.  G., 
H.  T.  1853,  r.  35). 

The  notice  must  be  in  writing  (R.  G.,  H.  T.  1853,  r.  161).  Form<tf 
No  particular  form  of  words  is  necessary  to  constitute  a  good  "<'^<<^* 
notice,  provided  it  clearly  informs  the  party  in  sufficient  time, 
when  and  where  the  cause  is  to  be  tried  {Cory  v.  Notion,  1  L.  M. 
&  P.  23).  The  notice  is  usually  given  on  the  back  of  the  issue ; 
and,  if  so,  need  not  be  entitled  in  the  court  or  cause  ;  but  if  on 
separate  paper,  it  must  be  so  entitled.  A  notice  of  trial  ori- 
ginally dated  the  2nd  of  April,  1856,  was  given  for  the  first 
sittings  '*  in  next  Easter  Term."  It  was  afterwards  altered  by 
dating  it  as  of  the  18th  of  April,  and  making  it  a  notice  for  the 
second  sittings  "in  next  Easter  Term."  This  was  held  a  good 
notice  for  Easter  Term,  1856  (Fenn  v.  Green,  L.  J.  25,  Q.  B. 
858 ;  overruling  Benihall  v.  fVeet,  1  D.  &  L.  599). 

If  the  notice  is  endorsed  on  the  issue,  and  a  separate  notice 
given  for  a  different  day,  the  notice  will  be  irregular  (Kerry  v. 
Reynolds,  4  Dowl.  234).  The  notice  should  be  withdrawn,  and 
fresh  notice  given  (Fell  v.  Tyne,  5  Dowl.  246). 

A  notice  of  continuance,  bad  as  such,  may  be  a  good  notice  of 
trial,  if  given  in  sufficient  time  (Cory  v.  JVatton,  tupra). 

It  must  be  served  on  the  attorney  in  the  cause,  or  on  the  de-  To  teh&m  to 
fendant,  if  he  has  appeared  in  person  ;  in  which  latter  case,  it  ^  gwtn. 
must,  formerly,  have  been  served  personally  upon  him,  or  appear 
to  have  come  to  his  knowledge  (Fry  v.  Mann,  1  Dowl.  419;  but 
see  R.  G.,  H.  T.  1858,  r.  166,  poet).  It  would  appear  that  the 
notice  may  not  be  left  at  the  address  given  in  the  appearance,  for 
pleadings  and  other  proceedings  requiring  pereonal  service  are  ex- 
cepted from  those  which  may  be  so  left  (see  s.  30,  tupra,  and  R.  G., 
H.T.  165— 167). 

A  trial  will  not  be  irregular  if  the  attorney  who  has  received 
notice  dies  after  such  notice,  provided  the  plaintiff  does  not  know 
the  fact  (Ashley  v.  Brown,  1  L  M.  &  P.  451 ). 

If  the  plaintiff  is  not  ready  to  proceed,  he  may,  in  town  causes,  Notictqfcon- 
instead  of  countermanding,  continue  his  notice  of  trial.     Notice  tinuwtct  in 
of  continuance  must  be  gtven  four  days,  or,  after  short  notice,  ^^*^  caust*. 
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two  dajn  before  the  daj  of  trial  or  imiinry,  the  mmc  notice  at  ia 
the  case  of  a  countermand  {Forbes  v.  Croir,  1  M.  &  W.  465).  A 
notice  of  eontinuance  may  be  given  on  a  writ  of  incjfuiry  ( Wilton 
▼.  Nesbit,  1  Dowl.  N«  S.  076),  and  poeeiUj  also  on  a  reference  to 
the  Master,  under  t.  94.  It  cannot  be  given  after  a  countermand 
(Smith  V.  Hi^y  Barnes,  SOI). 

As  fo  the  defendant's  proceedings,  if  plaintiff  fails  to  try,  see 
S.101. 

If  the  notice  of  trial  is  irreg^ar  or  insufficient,  the  venfict,  if 
the  plaintiff  goes  to  trial,  and  the  defendant  does  not  appear, 
may  be  set  aside  by  the  defendant  (  Willianu  v.  fVilliams,  2  DowL 
S60  ;  BentkaU  v.  West,  supra).  Bat  an  irregularity  in,  or  want 
of  notice,  may  be  waived  ;  as  by  appearing  at  the  trial  (Doe  d. 
Antrobus  v.  Jephson,  3  B.  &  Ad.  402)  ;  or  by  the  defendant  taking 
proceedings  to  get  the  cause  struck  out  of  the  list  {Youstg  v. 
>«*«-,  2  Dowl.  N.S.  637). 

Where  no  proceedings  have  been  taken  for  one  year,  a  month's 
notice  is  necessary  (see  R.  G.,  H.  T.  1853,  r.  176,  and  s.  58»  ante). 

See  R.  G.y  H.  T.  1858,  rr.  34—41,  174, 175,  post. 

98.  A  countermand  of  notice  of  trial  shall  be  given 
four  dajs  before  the  time  mentioned  in  the  notice  of 
trial,  unless  short  notice  of  trial  has  been  given,  and 
then  two  days  before  the  time  mentioned  in  the  notice 
of  trial,  unless  otherwise  ordered  hj  the  court  or  a 
judge,  or  by  consent. 

The  notice  of  countermand  must  be  in  writing. 

'*  Countermand  of  notice  of  trial  or  inquiry  may  be  given  either 
in  town  or  country,  unless  otherwise  ordered  by  the  court  or  a 
judge"  (R.  G.,  H.  T.  1853,  r.  34) ;  t.  e.  it  may  be  given  either  to 
the  attorney  in  town,  or  agent  in  the  country  (although  the  agent's 
name  appears  on  the  record),  and  by  either  {Chestyn  v.  Pearce,  4 
Dowl.  693).  But  a  notice  to  a  defendant  in  the  country,  who 
appears  by  attorney  in  town,  is  insufficient  (Margetson  v.  Rush,  8 
Dowl.  388). 

A  remanet  cannot  be  the  subject  of  a  countermand  (Tempass^  v. 
Bigby,  10  Exch«  476). 

As  to  the  defendant's  proceedings  if  the  plaintiff  iaila  to  try 
the  cause,  see  s.  101,  post.  . 

Although  it  may  be  too  late  to  give  a  proper  notice  of  counter- 
mand, a  notice  may  usefully  be  given  with  a  view  of  preventing 
the  defendant  from  incurring  thereafter  unnecessary  costs. 

See  s.  97  and  note,  supra ;  and  R.  G.,  H.  T.  1853,  rr.  34—41. 

99.  A  rule  for  costs  of  the  day  for  not  proceeding 
to  trial  pursuant  to  notice,  or  not  countermanding  in 
sufficient  time,  may  be  drawn  up  on  affidavit,  without 
motion. 

It  is  a  sidcf  bar  rule,  R.  G.,  H.  T.  1853,  r.  39.  As  to  affidavit, 
see  PowoU  v.  James,  12  M.  &  W.  100. 

"  Costs  of  the  day"  are  the  same  as  those  which  are  paid  on 
a  withdrawal  of  the  record  ( Walker  v.  Lane,  3  Dowl.  504) ;  and 
if  the  cause  has  been  made  a  remanet  from  one  sittings  to  another, 
the  ** costs"  are  the  "costs  of  the  day"  of  the  second  sittings 
when  the  deftiuk  took  place  {B¥Hi  v.  Stwe,  1  D.  &  L.  140)» 
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Paj^ment  of  the  costs  may  be  enforced  by  execution  upon  the  Ptt^metu  (/ 
Master's  aOoeaktr,  under  1  &  2  Vict  c.  110,  s.  18  {Hodgson  v.  ^cotu. 
PatertoH,  2  Dowl.  N.  S.  129). 

The  rule  is,  of  eonrte ;  so  that  if  the  plaintiff  had  any  good  Bxeute/or 
excuse  for  not  having  gone  to  trial,  he  must  move  the  court  to  ^  ^^^  ^° 
discharge  the  rule.    A  proposal  to  refer,  made  after  the  commis-         ' 
sion  day,  will  be  no  excuse  (Eaton  v.  Shmekhwghj  2  Dowl.  624). 

In  one  case  {MulUnt  ▼. ,  5  Taunt  88),  he  was  considered 

justified  in  withdrawing  the  record,  on  the  ground  that  the  juiy 
was  prejudiced*  In  another  case,  an  accident  to  a  material  wit> 
nesa  was  held  a  sufficient  excuse  for  not  trying  ( Ogle  ▼.  Mojfait, 
Barnes,  133) ;  and  the  necessary  absence  of  a  material  witness 
has  been  held  a  good  excuse  for  not  going  to  trial  {Eastern  Union 
Railwau  Company  ▼.  Symondi^  4  Bxch.  502).  In  another  case,  the 
plaintiff  withdrew  the  record  on  account  of  the  absence  of  a 
witness,  on  being  told  that  the  caxiae  might  be  re-entered  for  trial 
before  twelve  o'clock.  The  defendant  then  entered  a  ne  rvelpi* 
atuTf  and  on  the  witness  appearing,  the  plaintiff  offered  to  try^ 
but  the  defendant  refused  to  consent  The  court  refused  the  de- 
fendant the  costs  of  the  day  (Pope  ▼.  Flemingy  5  Exch.  249) ;  sed 
quare  whether  a  rule  under  this  section  will  be  discharged ;  and 
fmsrs  whether  the  bankniptcy  or  insolvency  of  the  plaintiff  will 
be  considered  an  exeuae  for  not  trying,  as  it  was  formerly  a  reason 
for  discharging  a  rule  for  judgment  as  in  case  of  a  nonsuit,  or 
entering  a  stet  processus. 

A  defendant  is  not  entitled  to  costs  of  the  day  when  the  cause 
was  struck  out  owing  to  the  absence  of  hath  paities  (Morgan  v. 
Femykemgk,  L.  J.  25,  Ex*  52) ;  nor  where  the  jury  have  not  been 
sworn  ( Warns  v.  HiO,  L.  J.  29,  C.  P.  201 ;  see  also  Oreenaway  v. 
Bolmesj  2  C.  L.  R.  745).  All  objections  to  the  allowance  of  these 
costs  should  be  taken  before  the  master  upon  the  taxation,  and 
not  reserved  sub  silentio  for  a  subsequeift  application  to  the  court 
(RainflM'th  ▼.  Bamer,  d  C.  L.  R.  298). 

Punueriy  the  payment  of  the  costs  ef  the  day  would  not  be 
made  a  condition  precedent  to  further  proceedings,  unless  in 
peculiar  circumstances ;  as  where  the  plaintiff  was  a  pauper,  and 
resident  out  of  the  jurisdiction  (Crou  v.  Port  of  London  Insurance 
Company,  L.  J.  18,  Q.  B.  2).    See  now  R.  G.y  H.  T.  1858,  r.  122. 

JUBGHSNT  FOR  STOT  PROCEEDINa  TO  TrIAL. 

And  with  respect  to  jadgment  ft>r  defhult  in  not 
proceeding  to  trial,  be  it  enacted  as  follows  : — 

100*  The  act  passed  in  the  ifoarteeiith  year  of  the  ststate  h 
reign  of  his  Majesty^  King  George  the  Second,  in-  Srtojidg-'' 


tituled  "An  Act  to  prevent  Inconveniences  arising  msotin 
from  Delays  of  Causes  after  Issue  joined,**  so  &r  as  lo^S^ 
the  same  relates  to  judgment  as  in  the  case  of  a  nan- 
suit,  shall  be  and  the  same  is  hereby  repealed,  except 
as  to  proceedings  tafaen  or  commenoed  therenpon  be- 
fore the  commencement  of  this  act.  ^^^ ^^ 

101.  Where  any  issue  is  or  shall  be  joined  in  any  JSSJSJJ,. 
cause,  and  the  phuntifT  has  neglected  or  shall  neglect  tiffnegieeti 
to  bring  sach  issue  on  to  be  tried,  that  is  to  say,  in  ^imieto 

e5  betilsd. 
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town  causes  where  issue  has  been  or  shall  be  joined  in, 
or  in  the  vacation  before,  any  term,  for  instance, 
Hilary  Term,  and  the  plaintiff  has  neglected  or  shall 
neglect  to  bring  the  issue  on  to  be  tried  during  or 
before  the  following  term  and  vacation,  for  instance, 
Easter  Term  and  Vacation,  and  in  country  causes 
where  issue  has  been  or  shall  be  joined  in,  or  in  the 
vacation  before,  Hilary  or  Trinity  Term,  and  the 
plaintiff  has  neglected  or  shall  neglect  to  bring  the 
issue  on  to  be  tried  at  or  before  the  second  assizes 
following  such  term,  or  if  issue  has  been  or  shall  be 
joined  in,  or  in  the  vacation  before,  Easter  or  Michael- 
mas Term,  then,  if  the  plaintiff  has  neglected  or  shall 
neglect  to  bring  the  issue  on  to  be  tried  at  or  before 
the  first  assizes  after  such  term,  whether  the  plaintiff 
shall  in  the  meantime  have  given  notice  of  trial  or  not, 
the  defendant  may  give  twenty  days'  notice  to  the 
plaintiff  to  bring  the  issue  on  to  be  tried  at  the  sittings 
or  assizes,  as  the  case  may  be,  next  after  the  expiration 
of  the  notice  ;  and  if  the  plaintiff  afterwards  neglects 
to  give  notice  of  trial  for  such  sittings  or  assizes,  or  to 
proceed  to  trial  in  pursuance  of  the  said  notice  given 
by  the  defendant,  the  defendant  may  suggest  on  the 
record  that  the  plaintiff  has  failed  to  proceed  to  trial, 
although  duly  required  so  to  do,  (which  suggestion 
shall  not  be  traversable,  but  only  be  subject  to  be  set 
aside  if  untrue,)  and  may  sign  judgment  for  his  costs  ; 
provided  that  the  court  or  a  judge  shall  have  power 
to  extend  the  time  for  proceeding  to  trial,  with  or 
without  terms. 

If  the  plaintiff  fails  to  bring  on  the  cause  for  trial,  the  de- 
fendant may,  under  this  section,  after  giving  the  notice  therein 
provided  for,  suggest  the  plaintiff's  neglect  to  try,  and  sisn  judg- 
ment for  his  costs.  He  may,  however,  if  he  prefer  it,  taike  down 
the  cause  for  trial  by  proviso  (s.  116). 

The  nlaintiff  may  apply  for  an  extension  of  the  time  after 
notice,  but  before  the  suggestion  is  entered  by  the  defendant ; 
and  this  is  the  better  course  {Farthing  v.  Cattlu,  L.  J.  22,  Q.  B. 
167,  Bail  Court).  The  application  must  be  made  within  the 
twenty  days  {per  Martin,  h,,  in  Homer  v.  Spencer,  1  F.  &  F.  412). 
The  twenty  days  may  include  the  ten  days  which  the  plaintiff 
would  require  for  his  notice  of  trial  (Judkint  v.  Athertoni  L.  J.  23, 
Q.  B.  885). 

Whento9i9e       Issue  must  be  joined,  but  need  not  be  delivered  {Heath  v. 

notice.  BoxaUf  7  Dowl.  16).     Issue  must  be  joined  as  to  all  the  defend- 

ants who  plead,  if  there  be  several  {Jackson  v.  Utting,  2  Dowl. 
N.  S.  54S) ;  at  least,  as  to  those  who  are  alive ;  for  if  one  or  more 
of  several  defendants  die,  their  deaths  must  be  suggested  {Pinhu 
▼.  Siwdh  6  C.  B.  474> 
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The  time  from  which  the  plaintiff's  delay  will  commence  run-   When  the 
ning,  will  not  begin  till  the  last  issue  is  joined,  if  there  are  several  ^'f*!^*-^ 
{Crowther  ▼.  DukBf  7  Scott,  409).     If  there  are  issues  in  law,  the  "•««^<>««*'^- 
plaintiff  is  not  bound  to  go  to  trial  until  these  issues  are  deter- 
mined (Cri$p  V.  Aiwell,  1  L.  M.  &  P.  454),  unless  otherwise 
ordered  under  s.  80,  ante.    If  the  plaintiff's  proceedings  have 
been  stayed  by  an  injunction,  he  is  bound  to  go  on  as  soon  as  the 
injunction  is  dissolved  {Dohion  v.  Brocklebank,  L.  J.  21,  Ex.  96). 
This  section  applies  where  plaintiff  has  proceedings  pending  at 
law  and  in  equity,  and  elects  to  proceed  in  equity  (Mortimore  v. 
Soaret,  L.  J.  28,  Q.  B.  133). 

If  a  plaintiff  had  once  taken  the  cause  down  to  trial,  although  In  wkai  easts 
a  new  trial  was  afterwards  granted,  and  fresh  notice  given,  pur-  *f^J^' 
suant  to  which  the  plaintiff  did  not  proceed,  a  rule  for  judgment  ^'*^^' 
as  in  the  case  of  a  nonsuit  would  not,  under  the  old  practice,  have 
been  granted  {HatoUy  v.  Sheriff,  5  DowL  893).  The  defendant 
might  try  by  proviso.  So  where  the  plaintiff  was  nonsuited,  and 
the  nonsuit  afterwards  set  aside,  a  rule  was  refused  {Jshley  v. 
Flaxmauy  2  Dowl.  697).  So  where,  in  country  causes,  the  cause 
had  been  made  a  remanet  {Brown  y.  Ruddf  1  Dowl.  371);  and 
where  the  plaintiff  had  given  fresh  notice  of  trial  {Gilbert  v. 
Kirklandf  2  Dowl.  163),  a  rule  was  refused.  It  was  different  in 
toum  causes ;  for  there  the  record  was  not  re-entered,  nor  was 
fresh  notice  of  trial  given ;  but  the  cause  came  on  as  if  the  sit- 
tings had  been  continued  without  interruption  {Lawe*  v.  Bolt,  16 
M.  &  W.  362).  The  proceeding  to  be  adopted  by  the  defendant 
under  this  section  would  seem  to  be  available  to  him,  as  was 
that  for  judgment  as  in  the  case  of  a  nonsuit,  only  on  the  first 
failure  of  the  plaintiff  to  try  the  cause.  If  the  plaintiff  goes  to 
trial  and  is  nonsuited,  or  the  cause  is  made  a  remanet  (except  in 
town  causes),  the  defendant  may,  on  the  plaintiff's  farther  de- 
fault, obtain  the  costs  of  the  day  (s.  99),  or  try  by  proviso  (s.  1 16). 
At  the  same  time,  country  causes  now  {temble)  partake  of  the 
nature  of  town  causes  in  this  respect,  that  the  records  are  only 
once  entered,  and  remain  until  disposed  of  (s.  102). 

The  suggestion  to  be  entered  by  the  defendant  under  this  sec-  Death  of  a 
tion  cannot  be  entered  while  the  record  is  imperfect,  as  if  a  plain-  party. 
tiff  has  died  since  default  made  in  going  to  triaL  In  such  case  a 
suggestion  of  the  death  must  be  first  entered  {Larlciny.  Buckle,  1 
L.  M.  &  P.  740).  So  if  any  of  several*  defendants  have  died  since 
the  writ  issued,  the  record  must  show  that  issue  had  been  com- 
pletely joined  at  the  time  of  the  plaintifi^s  default  {Prnkue  v.  Sturch^ 
tupra). 

Where  a  plaintiff  has  proceeded  at  law  and  in  equity,  and  has  j^egket  <^ 
elected  to  proceed  in  equity  after  issue  joined  in  the  action ;  the  pkantig^, . 
defendant  may,  under  the  101st  section  of  the  Common  Law  Pro- 
cedure Act,  1852,  give  notice  to  the  plaintiff  to  bring  the  issue  on 
to  be  tried ;  and  if  the  plaintiff  neglects  to  do  so,  the  defendant 
may  enter  a  suggestion  on  the  record  and  sign  judgment  for  his 
costs  {Mto'timore  v.  Soaree,  ubi  supra). 

Where  the  defendant  had  applied  at  chambers  to  put  off  the 
trial,  and  the  hearing  had  been  postponed,  so  that  the  commission 
day  was  close  at  hand,  it  was  considered  that  the  plaintiff  was 
justified  in  countermanding ;  and  that  there  was  no  neglect  on 
his  part  (BmuUU  v.  BaiUy,  2  DowL  118).    So  if  the  plaintiff 
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ooontermands  his  notice  of  trial,  or  does  not  proceed  to  triftl,  at 
defendant's  request,  there  is  no  neglect  on  ii»  jMxt  {Jenkint  ▼. 
Chanty,  2  Dowl.  197 ;  Doe  d.  Steppint  v.  Lvrd,  2  Dowl.  419).  So 
there  is  no  neglect  of  the  plaintiff  if  the  defendant  in  anj  way 
consents  to  the  delar  (Grey  v.  Hut€hing»,  8  Dowl.  414),  as  hy 
negotiadng  for  a  settlement  (A\/oni  j,Fetlowt,  9  Dowl.  826). 

Bankrupted,       As  to  the  mode  of  proceeding  if  the  plaintiff  becomes  bankrupt 
Ac.  0/ plain-    or  insoWent,  see  s.  142. 

tiff. 

Bankrupted,    See  Truseott  ▼.  LaUmr,  9  Exch.  420. 

dx.  qfde- 

fmdant. 

Actions  See  R.  G.,  H.  T.  1858,  r.  124. 

against  pru 

toner. 

Writs  itf        See  R.  O.,  H.  T.  1858,  r.  5a 

trial. 

Nisi  Pritts  Record. 

And  with  respect  to  the  nisi  prins  record,  he  it 
enacted  as  follows  : — 


Nisi  PriQs 
record  not  to 
be  sealed  or 
passed. 


Trials  in 
counties 
palatine. 


102.  The  record  of  nisi  prius  shall  not  be  sealed  or 
passed,  but  may  be  delivered  to  the  proper  officer  of 
the  coart  in  which  the  cause  is  to  be  tried,  to  be  by 
himentei^  as  at  present,  and  remain  until  dispoeed 
of. 

See  as  to  annexing  to  record  the  particnlam  of  demand  and  set* 
off*  R.  G.,  H.  T.  1858v  r.  19 ;  and  aa  to  entering  eansea  in  London 
and  Middlesex^  r.  48. 

108.  Records  of  the  superior  courts  of  common 
law  shall  be  brought  to  trial  and  entered  and  disposed 
of  in  the  counties  palatine  in  the  same  manner  as  in 
other  counties* 

No  ndttimui  to  the  Chancellor  of  the  Counties  Palatine  wUl 
henceforth  be  requisite. 


Jury  and  Jxtrt  Process. 

And  with  respect  lo  jnriea  and  jury  proeess^  be  it 
enacted  as  fblK>w8 : — 


JniT  process 
aboUsned. 


104.  The  seyerat  writs  of  ventre  facias  juratores^ 
and  dittringiujuraiarei^  or  habeas  corpora  juratorumf 
and  the  entry  jurata  ponitur  in  respsdu,  thall  no 
longer  be  necessary  or  used. 

105.  The  precept  issued  by  the  judges  of  assise  to 
the  sheriff  to  summon  jurors  for  the  assizes  shall  direct 
that  the  jurors  be  summoned  for  the  trial  of  all  iseaes^ 

MwdiM^   whether  civil  or  criminal,  which  may  «ome  on  for  trial 


Praeept  by 
Judniof 
astiMto 
summon  In 
ran  for  clvtt 
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at  the  asskes  ;  and  the  jurors  shall  thereupon  he  sum*  crimiMa 
noned  in  like  manner  as  at  present.  *'^'^^ 

This  section  perhaps  did  not  provide  for  snmmoningf  juries  in 
eases  where  the  sheriff  is  a  party.  The  venire  was  formerly  ii» 
such  a  ease  directed  to  the  coroner^  which  was  permitted  by  the 
use  of  the  worda  sker^or  eOkew  mmUter  in  the  Jury  Act  (6  Geo.  4» 
e.  50) ;  but  any  such  difficulty  is  removed  by  the  G.  L.  P.  A. 
1854,  8.  59,  potU 

106.  A  printed  panel  of  the  jurors  summoned  shaU,  a  printed 
seven  dajs  before  the  commission  day,  be  made  by  the  ^J^^L^^ 
sheriff  and  kept  in  the  offiee  for  inspection  ;  and  a  ^exed  to 
printed  copy  of  such  panel  shall  be  delivered  by  the     *  "^^ 
sheriff  to  any  party  requiring  the  same,  on  payment  of 

one  shilling ;  and  such  copy  shall  be  annexed  to  the 
nisi  prius  record. 

See  R.G.,  H.  T.  1853,  e.  47»fM«t. 

107.  The  sherifis  of  London  and  Middlesex  re-  ?J*d?Md 
spectively  shall,  pursuant  to  a  precept  under  the  hand  niddkaez  to 
of  a  judge  of  any  of  the  said  superior  courts,  and  JJ2™°Jju. 
without    any  other  authority,   summon  a  sufficient  xon,andpre- 
Dumber  of  common  jurors  for  the  trial  of  all  issues  in  ^^\£f"^^' 
the  superior  courts  of  common  law,  in  like  manner  tti  nexed  to  the 
before  this  act ;  and  seven  days  before  the  first  day  of  '^®"^- 
each  sittings  a  printed  panel  of  the  jurors  so  summoned 

for  the  trial  of  causes  at  such  sittings  shall  be  made  by 
such  sheriff,  and  kept  in  their  omces  ibr  public  in- 
spection ;  and  a  printed  copy  of  such  panel  shall  be 
delivered  by  the  said  sheriffs  to  any  party  requiring 
the  same  on  payment  of  one  shilKng  ;  and  such  copy 
shall  he  annexed  to  the  nisi  prius  record  ;  and  the  said 
precept  shall  and  may  be  in  like  form  as  the  precept 
issued  by  the  fudges  of  assize,  and  one  thereof  shsB 
suffice  for  each  term,  and  for  aU  the  superior  courts  ; 
and  it  shall  be  the  duty  of  the  sherilQfs  respectively  to 
apply  for  and  procure  such  precept  to  be  issued  in 
sufficient  time  before  each  term  to  enable  them  to 
Rmim<Hi  the  jurors  in  manner  aforesaid  ;  and  it  shall 
be  lawfiil  for  the  several  courts,  or  any  judge  thereof, 
at  any  time  to  issue  such  precept  or  precepts  to  sum- 
mon jurors  for  disposing  of  the  business  pending  in 
such  courts,  and  to  direct  the  time  and  plaee  for 
which  such  jurors  shall  be  summoned,  and  all  sucb 
other  matters  as  to  such  judge  shafl  seem  requisite. 

108.  The  precept  issued  by  the  judges  of  assize  as  Special  jo- 
aforesaid  shall  direct  the  sheriff  to  summon  a  sufficient  ^^^  ^^' 
number  of  special  jurymen,  to  be  uentieBed  thereioy  ''^'^^>^*° 
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be  sum-         not  exceeding  forty-eight  m  all,  to  try  the  special  jury 

moned  to  tr?  .    .  u  •  j    i.u  j    • 

all  tpecui  causes  at  the  assizes  ;  and  the  persons  summoned  m 
jury  cues  at  pursuance  of  «uch  precept  shall  be  the  jury  for  trying 
the  special  jury  causes  at  the  assizes,  subject  to  such 
right  of  chiJlenge  as  the  parties  are  now  by  law  en- 
titled to  ;  and  a  printed  panel  of  the  special  jurors  so 
summoned  shall  be  made,  kept,  delivered  and  annexed 
to  the  nisi  prius  record,  in  like  time  and  manner  and 
upon  the  same  terms  as  hereinbefore  provided  with 
reference  to  the  panel  of  common  jurors  ;  and  upon 
the  trial  the  special  jury  shall  be  balloted  for,  and 
called  in  the  order  in  which  they  shall  be  drawn  from 
the  box,  in  the  same  manner  as  common  jurors  ;  pro- 
vided that  the  court  or  a  judge,  in  such  case  as  they 
or  he  may  think  fit,  may  order  that  a  special  jury  be 
struck  according  to  the  present  practice,  and  such 
order  shall  be  a  sufficient  warrant  for  striking  such 
special  jury,  and  making  a  panel  thereof  for  the  trial 
of  the  particular  cause. 

There  is  no  right  of  peremptory  challenge  of  special  jurors 
summoned  under  this  section  {Creed  ▼.  Fisher,  9  Exch.  472). 

The  sheriff  is  not  entitled  to  fees  directed  hy  the  judges  under 
the  7  Will.  4  &  1  Vict.  c.  55  {Bennett  ▼.  Tkompsont  4  W.  R. 
614,  Q.  B.). 


Mode  of  ob- 
taiuinff  a 
special  J  luy 
in  country 
causes. 


Notice  to 
parties. 


Notice  to 
sheriff. 


109.  In  any  county,  except  London  and  Middlesex, 
the  plaintiff  in  any  action,  except  replevin,  shall  be 
entitled  to  have  the  cause  tried  by  a  special  jury,  upon 
giving  notice  in  writing  to  the  defendant,  at  such  time 
as  would  be  necessary  for  a  notice  of  trial,  of  his  in- 
tention that  the  cause  shall  be  so  tried  ;  and  the  de- 
fendant or  plaintiff  in  replevin  shall  be  so  entitled,  on 
giving  the  like  notice  within  the  time  now  limited  for 
obtaining  a  rule  for  a  special  jury  :  Provided  that  the 
court  or  a  judge  may  at  any  time  order  that  a  cause 
shall  be  tried  by  a  special  jury,  upon  such  terms  as 
they  or  he  shall  think  fit. 

Out  of  London  and  Middlesex,  therefore,  a  plaintiff  in  any 
action,  except  replevin,  must  ordinarily  give  a  ten  days'  notice, 
unless  the  defenaant  is  under  terms  to  take  short  notice  of  triid, 
when  a  similarly  short  notice  of  trial  by  special  jury  may  be 
given.  A  defendant  must  ordinarily  give  his  notice  more  than  six 
days  before  the  commission  day,  but  not  until  after  issue  joined 
(R.  G.,  H.  T.  1863,  r.  44 ;  and  Draper  v.  Norwood,  23  Jur.  1083). 

In  order  to  insure  a  special  jurv  being  summoned,  notice  must 
be  given  to  the  sheriff  six  days  before  the  commission  day  that 
the  cause  is  to  be  tried  by  a  special  jury,  otherwise  the  cause 
may  be  tried  by  a  common  jitfy,  unless  the  court  or  a  judge 
otherwise  orden  (a.  112). 
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The  party  who  gives  a  notice  to  try  the  cauae  by  a  special  jary  Certi/kau 
has  to  pay  a]l  the  expenset  of  it ;  and  these  expenses  are  not  -^^  ^*  ^ 
allowed  as  costs  between  the  parties,  unless  the  juage  certifies  on  '^    ''*"^' 
the  back  of  the  record  that  the  cause  was  a  proper  one  to  be  tried 
by  a  special  jury  (6  Geo.  4,  c.  50,  s.  34).   The  judge  must  certify 
immediately  after  a  verdict,  i. «.,  within  a  reasonable  time  after  it . 
is  pronounced  ( CkrUtie  v.  Riehardson^  2  Dowl.  N.  S.  503).    Where 
the  judge's  signature  to  a  certificate,  which  he  in  court  intimated 
his  intention  of  giving,  was  not  procured  for  some  weeks  after  the 
trial,  it  was  held  that  he  had  not  certified  in  time  {Grace  v.  Churehf 
3  G.  &  D.  591 ;   see  also  Leech  v.  Lamb,  11  Exch.  437  ;  also 
Serrell  v.  Derhythire  Railway  Company,  10  C.  B.  910 ;  and  per 
Cresswell,  J.,  Skipper  v.  Bodkin,  8  W.  R.  589,  Prob.). 

The  costs  of  a  special  jury,  if  the  judge  certifies,  necessarily 
depend  upon  the  disposal  of  the  general  costs  of  the  cause ;  see 
Walter  v.  Howell  (L.  J.  22,  Ex.  96),  where  the  doubt  of  Cole- 
ridge, J.,  in  Dewar  v.  Swahey  (11  A.  &  E.  913),  is  disposed  of. 

In  a  case  where  the  question  between  the  parties  was  solely 
one  of  law,  and  the  fiicts  were  not  in  dispute,  Abbott,  C.  J.,  re- 
ftwed  to  certifv  ( Wemye  v.  Greenwood,  2  C.  &  P.  483).  In  an 
action  for  a  libel  in  a  newspaper,  where  special  pleas  were  pleaded, 
Tindal,  C.  J.,  certified,  stating  that  he  would  not  have  done  so  if 
there  bad  not  been  such  pleas  {Robertg  v.  Brown,  6  C.  &  P.  757). 
In  an  action  for  penalties,  Abbott,  C.  J.,  refused  to  certify,  as  the 
case  not  having  been  gone  into,  he  could  not  certify  on  a  mere 
view  of  the  record  {Orme  v.  Crockford,  1  C.  &  P.  537)  i  ted  qtuere, 
the  general  application  of  this  principle. 

See  R.  G.,  H.  T.  1853,  r.  46.  9^  ^* 

110.  In  London  and  Middlesex  special  jurors  shall  Specui  juries 
be  nominated  and  reduced  by  and  before  the  under-  lid  Middle- 
sheriff  and  secondary  respectively,   in  like  manner  lex.how 

as  by  the  master  before  this  act,  upon  the  application  **™^  ' 
of  either  party  entitled  to  a  special  jury,  and  his  ob- 
taining a  role  for  such  purpose  ;  and  the  names  of  the 
jurors  so  struck  shall  be  placed  upon  a  panel,  which 
shall  be  delivered  and  annexed  to  the  nisi  prius  record, 
in  like  manner  and  upon  the  same  terms  as  hereinbe- 
fore provided  with  reference  to  the  panel  of  common 
jurors  ;  and  upon  the  trial  the  special  jury  shall  be 
balloted  for,  and  called  in  the  order  in  which  they 
shall  be  drawn  from  the  box,  in  the  same  manner  as 
common  jurors. 

As  to  the  pracHce,  see  R.  G.,  H.  T.  1853,  rr.  44,  45,  46,  and 
note  to  preceding  and  following  sections. 

The  rule  referred  to  is  granted  upon  a  '*  hand"  motion  of  counsel. 

111.  Where  the  defendant  in  any  case,  or  plaintiff  Remedy  for 
in  replevin,  gives  notice  of  his  intention  to  try  the  See oftriaT 
cause  by  a  special  jury,  and  the  venue  is  in  London  or  |>r  ipecisi 
Middlesex,  die  court  or  a  judge,  if  satisfied  that  such 

notice  is  given  for  the  purpose  of  delay,  may  order 
that  the  cause  be  tried  by  a  conmion  jury,  or  make 
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snch  Other  order  as  to  tiie  trial  of  the  cause  as  such 
court  or  judge  shall  think  fit. 

The  court  or  a  judge  may  either  order  the  cause  to  be  tried  in 
its  order  (when,  if  no  q>ecial  jury  is  iu  attendance,  it  will  be  tried 
by  a  common  jury),  or  direcdy  order  the  cause  to  be  tried  by  a. 
common  jury,  which  will  probably  only  be  done  on  affidavits  of 
facts  justifying  such  an  order,  as  '*  the  general  right  of  the  subject 
to  try  a  case  by  special  jury  can  only  be  touched  by  affidavit" 
{Per  Pollock,  C.B.,  Dunn  ▼.  Our,  16  M.  &  W.  439).  But  a  spe- 
cial  jury  rule  does  not  deprive  the  party  of  his  right  to  try  by  a 
common  jury  until  a  special  jurr  has  been  struck.  Where  a  caus« 
had  been  set  down  for  trial,  and  the  defendant  obtained  a  special 
jury  rule,  on  which  the  jury  was  nominated,  and  on  the  same  day 
the  plaintiff  obtained  a  judge's  order  diat  the  cause  should  be 
tried  in  its  order,  unless  a  special  jury  were  first  struck ;  and  no 
special  jury  being  struck,  the  plaintiff  tried  by  a  common  jury, 
it  was  held  that  the  cause  was  properly  tried  {DawMon  -v.Smitk^  I 
L.  M.  &  P.  151).  It  would  seem,  therefore,  that  the  proper  way 
to  proceed  in  such  a  ease,  is  to  obtain  an  order  that  the  cause  he 
tried  ia  its-  ordert  unless  the  special  jury  is  previously  s<zuck. 
The  Court  of  Common  Pleas  reftised  a  rule  nisi  to  discharge  a 
rule  for  a  special  jury,  where  the  jury  had  been  nominated  but 
not  reduced  ( fVkiU  v.  Eastern  Union  Rtulmay  Company,  11  C.  B. 
575). 

When  a  cause  was  set  down  for  trial  at  the  first  sittings  in  term, 
and  the  defendant  obtained  a  special  jury  rule,  on  an  affidavit 
stating  the  pleadings,  and  showing  that  no  notice  had  been  given 
to  the  under-sherifl,  and  averring  the  deponent's  belief  that  the 
rule  had  been  obtained  for  delay,  the  court  granted  a  rule  nisi, 
calling  on  defendant  to  show  cause  on  the  third  day  of  the  sit- 
tings why  the  special  jury  rule  should  not  be  set  aside  on  that 
day,  unless  the  jury  were  previously  nominated  (Devanogoy.  Mortk^ 
wick,  a  L.  M.  Ae  p.  277). 

NoHceto  112.  Where  notice  has  been  given  to  try  bj  special; 

triSYy**'  jnry,  either  party  may,  six  days  befi)re  the  first  day 
special  joiy.  of  the  sittings  in  London  or  Middlesex,  or  adjooniP' 
ment  day  in  London,  or  commission  day  of  the  assises^ 
gire  notice  to  the  sheriff  that  such  cause  is  to  be  tried 
by  a  special  jury  ;  and  in  case  no  such  notice  be  given 
no  special  jury  need  be  summoned  or  attend,  and  the 
cause  may  be  tried  by  a  common  jury,  unless  other-' 
wise  ordered  by  the  court  or  a  judge. 

In  country  causes,  the  plaintifi',  after  giving  the  defendant  tfea 
days'  notice,  must  give  the  sheriff  six  days  notice  of  his  inten- 
tion to  try  bv  special  jury.  In  town  causes  the  plaintiff  must 
not  only  strike  the  jury  under  s.  110,  according  to  the  present 
practice,  but  must,  in  addition,  give  six  days  notice  to  the  dierifl^ 
otherwise  his  catise  may  be  tried  by  a  common  jury. 

So  the  defendant  must,  both  in  town  and  country  causes,  if  the 
special  iury  has  been  obtained  by  him,  give  the  sheriff  the  pro- 
per notice.  The  defendant's  notice  to  the  plaintiff  must  be  more 
dum  six  da}«  (••  100,  a^,  m*),  the  notice  to  the  sherl^  lix  dayvi 


TRIAL  BT  JURT.  89 

No  fecial  jury  need  be  lummcBed,  unkis  notice  is  given  (see 
8.  113). 

113.  In  all  cases  where  notice  is  not  given  to  the  if>peei«i 
sheriff  that  the  cause  is  to  be  tried  by  a  special  jury,  i^^^JI^e 
and  by  reason  thereof  a  special  jury  is  not  sununoned  *«  *»«  ^^^  ^f 
or  does  not  attend,  the  cause  may  be  tried  by  a  com-  jmy. 
mon  jury,   to  be  taken  from  the  panel  of  common 

jurors,  in  like  manner  as  if  no  proceedings  had  been 
had  to  try  the  cause  by  a  special  jury. 

As  to  this  enactment,  see  Montague  ▼.  Smith  (L.  J.  21,  Q.  B. 
78),  and  cases  there  cited. 

114.  A  writ  of  yiew  shall  not  be  necessary  or  used,  view  to  be  by 
but,  whether  the  view  is  to  be  had  by  a  common  or  JJ^^^*^®^* 
special  jury,  it  shall  be  sufficient  to  obtain  a  rule  of 

the  court  or  judge^s  order,  directing  a  view  to  be 
had  ;  and  the  proceedings  upon  the  rule  for  a  view 
shall  be  the  same  as  the  proceedings  heretofore  had 
under  a  writ  of  view  ;  and  the  sheriff,  upon  request, 
shall  deliver  to  either  party  the  names  of  the  viewers, 
and  shall  also  return  their  names  to  the  associate  for 
the  purpose  of  their  being  called  as  jurymen  upon  the 
triaL 

See  R.  O.,  H.  T.  1853,  rr.  4«,  49. 

Where  it  shall  appear  to  the  court  to  be  proper  and  necessary 
that  the  jurors  should  have  the  view  of  the  messuages,  lands  or 
piaee  in  question,  in  order  to  the  better  understanding  of  the 
evidence,  **  the  court  may  order,"  &c.  (4  Anne,  c.  16,  s.  8).  An 
order  for  a  view  will  not  be  granted  in  an  action  for  work  and 
labour  as  a  bricklayer :  "  The  necessity  of  a  view  seems  to  apply 
chiefly  to  actions  of  a  local  nature,  such  as  trespass  qu.  el.  /r., 
nuisances,  and  the  like"  (Parke,  B.,  in  Siones  Y,3ienkemj&  Exch. 
382). 

But  see  now  C.  L.  P.  A.  1854,  s.  58. 

Before  applying  the  party  must  get  from  his  opponent  the 
name  of  his  shower,  and  take  it  and  that  of  bis  own  shower,  with 
a  memorandum  of  the  time  fixed  for  the  view,  to  the  Master,  that 
the  rule  or  order  may  be  properly  drawn  up,  as  an  omission  of 
the  names  will  be  irregular  {Taylor  v.  Tfiompton,  1  Dowl.  218); 
and  see  Stonei  v.  MenSem,  tupra.  From  the  form  there  given  an 
order  under  this  section  may  be  prepared. 

115.  The  jurors  contained  in  such  panels  as  afore-  Proceedings 
said  shaU  be  the  jurors  to  try  the  causes  at  the  assizes  ^^^J^ 
and  sittings  for  which  they  shall  be  summoned  re-  Mmeube- 
spectively  ;  and  all  such  proceedings  may   be  had  '®"***^'**' 
and  taken  before  such  juries  in  like  manner,   and 

witli  the  like  consequences  in  all  respects,  as  before 
any  jury  summoned  in  pursuaaee  of  any  writ  or  writs 
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of  venire  facicLS  juratores,  distringas  juratores,  or 
habeas  corpora  juratoruniy  before  this  act. 

Trial  by  Proviso. 

116.  Nothing  herein  contained  shall  affect  the  right 
of  a  defendant  to  take  down  a  cause  for  trial,  aner 
default  by  the  plaintiff  to  proceed  to  trial,  according 
to  the  course  and  practice  of  the  court ;  and  if  records 
are  entered  for  trial  both  by  the  plaintiff  and  the 
defendant,  the  defendant's  record  shall  be  treated  as 
standing  next  in  order  after  the  plaintiff's  record  in 
the  list  of  causes,  and  the  trial  of  the  cause  shall  take 
place  accordingly. 

The  taking  down  a  cause  for  trial  by  proviso  is  the  mode  by 
which  a  plaintiff  is  prevented  from  keeping  a  cause  hanging  over 
the  head  of  a  party  for  an  indefinite  time ;  and  the  court  refused 
to  make  a  rule  for  a  stay  of  proceedings  absolute,  even  after  the 
defendant  had  become  bankrupt  and  obtained  his  certificate 
(tVhittaker  v.  Wataon,  6  Dowl.  429). 

See  R.  G.,  H.  T.  1853,  r.  42. 

When  a  defendant  must  resort  to  this  remedy,  see  s.  101,  n.; 
and  as  to  trial  by  proviso  generally,  see  Dennis  v.  Dennis,  2  Wms. 
Saund. S36. 

Tlie  defendant  must  give  the  plaintiff  "  notice  of  trial  by  pro- 
viso" as  in  ordinary  cases  (s.  97) ;  but  it  was  not  necessary  under 
the  old  practice  to  give  a  term's  notice  of  proceedings  where  four 
terms  had  elapsed  ( Theobald  v.  Criekntoret  2  B.  &  A.  594 ;  but 
the  R.  G.,  H.  T.  1853,  r.  171t  seems  now  to  require  a  month's 
notice  in  such  a  case. 

If  the  defendant  does  not  proceed  to  trial  after  notice,  he  will 
have  to  pay  to  the  plaintiff  the  costs  of  the  day  (s.  99 ;  King  v. 
Pippettt  1  T.  R.  696);  and  when  both  give  notice,  and  neidier 
tries,  thev  are  liable  to  each  other  for  these  costs,  unless  by  con- 
sent of  both  the  cause  is  made  a  remanet  {Blow  v.  fVyattf  4 
M.  &  W.  407). 

The  defendant's  record  will  stand  in  order  after  the  plaintiff's 
in  the  list ;  but  if  the  plaintiff  has  not  given  sufficient  notice  of 
trial,  his  entry  will  be  of  no  effect,  and  the  defendant  may  go  to 
trial  on  his  own  ;  and  if  the  plaintiff  does  not  appear  to  it,  he  will 
be  nonsuited  {Brown  v.  OttUy,  1  B.  &  A.  253),  which  is  the 
proper  course  to  take  ;  though  if,  instead  of  nonsuiting  the  plain- 
tiff, the  defendant  takes  a  verdict,  the  court  will,  in  general,  only 
set  it  aside  in  order  to  enter  a  nonsuit  {Hodgson  v.  Foster,  1 
B.  &C.  110). 


Admitiion  of 
documenti. 


Admission  of  Documents. 

And  with  respect  to  the  admission  of  documents,  be 
it  enacted  as  follows  : — 

117.  Either  party  may  call  on  the  other  party  by 
notice  to  admit  any  document,  saving  all  just  excep- 
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tions  ;  and  in  case  of  re&sal  or  neglect  to  admit,  the 
costs  of  proving  the  document  shall  be  paid  by  the 
party  so  neglecting  or  refiising,  whatever  the  result 
of  itie  cause  may  be,  unless  at  the  trial  the  judge 
shall  certify  that  the  refusal  to  admit  was  reasonable, 
and  no  costs  of  proving  any  document  shall  be  allowed 
unless  such  notice  be  given,  except  in  cases  where  the 
omission  to  give  the  notice  is,  in  the  opinion  of  the 
master,  a  saving  of  expense. 

A  form  of  notice  to  admit  is  given  by  R.  G.,  H.  T.,  1858,  r.  29,  ^o^  of 
which  see,  pott.  "^•*^- 

See  as  to  abuse  of  such  a  fonn,  Edmunds  v.  Great  Western  Rail' 
way  Company,  12  C.  B.  419. 

See  as  to  costs  after  neglect  to  give  notice,  or  to  admit  upon 
notice,  R.  G.,  H.  T.  1853,  r.  80. 

These  provisions  apply  to  every  document  a  party  means  to  Extent  qf 
adduce  in  evidence,  and  are  not  confined  to  documents  in  his  enactment  as 
custody  or  control  ( Rutter  v.  Chapman,  8  M.  fir  W.  887) ;  in  which  J^^|**  '** 
case  the  costs  of  proving  signatures  to  a  petition  for  a  charter, 
under  1  Vict  c.  71,  s.  49,  were  not  allowed,  no  notice  to  admit 
having  been  given;   and  ''any  document"  includes,  semble,  a 
foreign  judgment  (Smith  v.  Bird,  8  DowL  310). 

A  party  who  proposes  to  adduce  a  document  in  evidence  is 
bound,  therefore,  in  every  case,  in  order  to  entitle  himself  to  the 
costs  of  proving  it,  to  give  a  notice  to  admit,  that  the  other  party 
may  have  an  opportunity  of  admitting  it,  and  thus  saving  costs. 
And  this  rule  applies  to  documents,  the  validity  of  which  is 
directly  in  issue  {Spencer  v.  Borough,  9  M.  fir  W.  425) ;  where  the 
attorney  on  the  other  side,  when  applied  to,  had  refused  to  admit, 
on  the  ground  that  the  document  was  a  forgery.  * 

The  court  will  rather  enlarge  than  restrict  the  provisions  of  the 
section  (Per  Alderson,  B.,  in  Rutter  v.  Chapman,  supra).  So, 
where  plaintiff's  attorney  was  in  possession  of  a  probate  of  a  will 
essential  to  the  defendant's  case,  and  on  being  called  upon  to 
give  an  undertaking  to  produce  it,  refused  to  do  so,  and  the 
defendant  then  warned  him  that  an  exemplification  of  the  will 
must  be  procured  at  a  heavy  expense,  it  was  held  that  the  de- 
fendant, who  obtained  the  verdict,  was  entitled  only  to  the 
expense  of  an  ordinary  copy,  as  he  might  have  called  on  the 
plaintiff  to  admit  a  copy  (Goldstone  v.  Tooey,  6  Bing.  N.  C  274). 

The  admission  is  to  be  made,  "  saving  all  just  exceptions."  A  Effect  ofad- 
party  admitting  his  handwriting  to  a  bill,  is  not  precluded  from  mission. 
objecting  to  its  admissibility  in  evidence  on  the  ground  of  its 
being  unstamped  (Vane  v.  Whitiington,  2  Dowl.  N.  S.  757).  But 
where  a  party  admitted  a  document  described  as  a  "  counterpart 
lease,"  and  at  the  trial  the  instrument  turned  out  to  be  a  lease 
with  a  counterpart  stamp  only,  he  was  considered  precluded  from 
taking  the  objection  (Doe  d.  Wright  v.  Smith,  8  A.  &  E.  255).  The 
admission  of  the  mere  signature  will  not  dispense  with  the  pro- 
duction of  the  bill  at  the  trial  ( Vane  v.  Whittington,  supra  ;  see 
Chaplin  v.  Leify,  9  Exch.  581,  where  there  was  no  reserve  of  just 
exceptions).  Nor  will  the  admission  that  the  copy  is  a  true  copy 
dispense  with  the  necessity  of  accounting  for  the  nop-production 
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of  the  original,  befixne  the  copy  can  be  admitted  in  evidence 
(Skarpe  ▼.  Lambe^  1 1  A.  &  £1.  805).  An  admission  of  a  document, 
aa  of  a  certain  date,  will  preclude  the  party  from  calling  for  an 
explanation,  if  the  date  appears  to  be  written  on  an  erasure  {Poole 
y.  Palmer,  1  Car.  &  M.  69).  So,  after  the  admission  of  a  deed, 
an  objection  to  its  being  received  in  evidence,  on  the  ground  of 
an  interlineation,  ia  waived  {PreetMm  v.  Steggall,  L.  J.  19,  Q.  B. 
18).  So  an  admiasion  of  a  bill  "drawn  by  the  plaintiff  upon, 
and  directed  to  the  defendants  as  A.  &  Co.,  and  accepted  by  B« 
for  the  defendants  as  A.  &  Co.,*'  precludes  the  defendants  from 
denying  the  authority  of  B.  to  bind  A.  8c  Co.  by  such  acceptance, 
and  is  not  a  mere  admissiMi  that  he  signed  an  acceptance  pur- 
porting to  bind  A.  &  Co.  ( Wilkes  v.  Hopkiru,  1  C.  B.  737 ;  ana  see 
Bunt  V.  Wiee,  1  F.  &  F.  445);  but  a  party  may,  without  peril  of 
costs  in  any  event,  refuse  to  admit  documents,  when  he  is  also 
required  to  admit  the  authority  of  the  writer  (  Oxford,  4^.,  RaH- 
way  Company  v.  Scudamore,  1  U.  &  N.  666).  An  admission  once 
made  cannot,  it  would  seem,  be  withdrawn ;  it  will  bind  the  party, 
for  instance,  on  a  new  trial  (Doe  v.  Bird,  7  C.  &  P.  6). 

See  fiirther  upon  the  effect  of  admissions,  Hawk  v.  Freund,  1 
F.  ft  F.  294;  and  HilU  v.  LomeUm  Gat  Light  Company ,  1  F.  &  F. 
346. 

The  notice  to  admit  must  be  given  a  reasonable  time  before  the 
trial.  The  object  of  the  noti<^e  necessitates  the  observance  of 
this.  A  notice  to  admit  documents,  the  originals  of  which  were 
in  Harwich,  served  on  the  agent  in  London  of  the  defendant's 
attorney,  who  lived  in  Harwich,  four  days  before  the  commission- 
day  at  Newcastle,  was  not  considered  a  reasonable  time  before 
the  trial,  and  the  Master,  who  had  disallowed  the  costs  of  proving 
the  documents,  was  ordered  to  review  his  taxation  {Tynn  v. 
Biltingsley,  3  Dowl.  310). 

The  costs  of 'proving  a  document  which  is  not  admissible  in 
evidence  will  not  be  allowed  {PhiUipt  v.  Harris,  1  Car.  &  M. 
492) ;  nor  where  the  proof  of  the  documents  is  not  to  the  satis- 
faction of  the  judge  (Doe  d.  Peters  v.  Peters,  1  Car.  &  K.  279). 

The  omission  of  a  notice  to  admit  will  be  excusable,  when  a 
saving  of  expense  will  be  thereby  effected,  as  where  a  party 
necessarily  called  to  prove  some  other  part  of  the  case  can  prove 
the  documents.     See  R.  G.,  H.  T.  1853,  r.  30. 

A  notice  to  admit  holds  good  upon  a  subsequent  trial  of  the 
cause  (Hope  v.  Beadan,  2  L.  M.  &  P.  593,  as  to  notice  to  pro- 
duce ;  and  Doe  v.  Bird,  supra), 

118.  An  affidavit  of  the  attorney  in  the  cause,  or 
his  clerk,  of  the  due  signature  of  any  admissions 
made  in  pursuance  of  such  notice,  and  annexed  to  the 
affidavit,  shall  be  in  all  cases  sufficient  evidence  of 
such  admissions. 

The  admission,  if  made,  will,  of  course,  be  either  generally  of 
the  documents  mentioned  in  the  notice,  or  of  some  one  or  more 
of  them.  The  admission  may  be  endorsed  on  or  subscribed  to 
the  notice. 

Care  should  be  taken  in  examining  the  terms  of  the  notice, 
and  of  the  admissions  sought ;  and  particularly  that  there  be  the 
proper  reserve  of  all  just  exceptions  (Chaplin  v.  Levy,  9  Exch. 
531,  svpra). 
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Whtve  «  pkintiff  WM  noniuited  in  coiifequeiM«  of  the  defend- 
ant's counsel  refusing  to  admit  certain  doeuments,  which  had 
been  agreed  to  be  admitted,  a  new  trial  was  granted  on  the 
around  of  a  breaoh  of  good  faith,  with  costs  to  be  paid  by  thie 
defendant  (Doe  d.  Thdal  ▼.  JZos,  5  DowL  420). 

119.  An  atffidayit  of  the  sttomey  in  the  eanse,  or  Proof  of  do- 
his  clerk,  of  the  service  of  any  notice  to  produce,  in  ^^  *®  ^^ 
respect  of  which  notice  to  admit  shall  have  been 
given,  and  of  the  time  when  it  was  served,  with  a 
cop7  of  such  notice  to  produce  annexed  to  such 
affidavit,  shall  be  sufficient  evidenee  of  the  serrioe  of 
the  original  of  such  notice,  and  of  the  time  when  it 
was  served. 

An  enumenition  of  the  cases  in  which  it  is  necessary  to  give  a 
notice  to  produce,  forms  a  part  of  the  law  of  evidence ;  as  does 
the  statement  of  the  amount  of  proof  of  possession  by  the  party 
who  has  the  original,  which  is  required,  in  order  to  make  secon- 
dary evidence  admissible.  The  object  of  the  notice  is  merely  to 
give  the  opposite  party  sufficient  opportunity  to  produce  the 
document  if  he  pleases ;  and  not  that  he  may  be  enabled  to  pre- 
pare evidence  to  explain,  nullify  or  confirm  it  {Dwyer  v.  Collins, 
L.  J.  21,  Ex.  225). 

The  notice  should  be  in  writing,  and  entitled  in  the  cause,  and  ^ofy^  of 
should  specify  the  document  sufficiently  for  the  information  of  "^*^^' 
the  party  to  whom  it  is  addressed.  The  words  "  all  and  every 
letters  written  by  the  plaintiff  to  the  defendant,  and  relating  to 
the  matters  in  dispute  in  the  action,"  were  held  sufficient  to  let 
in  secondary  evidence  of  a  particular  letter  of  which  the  date  is 
not  specified  (Jaicoh  v.  Zee«,  2  M.  &  Rob.  83) ;  and  "all  accounts 
relating  to  the  mattdrs  in  question  in  this  cause'*  was  held  suffi- 
cient to  let  in  secondary  evidence  of  an  account  for  work  done, 
which  had  been  delivered  to  the  defendant  and  admitted  by  him 
to  be  correct,  though  no  dates  were  specified  {Rogers  v.  Contiancey 
2  M.  &  R.  179). 

The  notice  should  be  served  on  the  attorney  or  agent  (Boute^  Service  of 
man  v.  Roberts,  5  C.  &  P.  394) ;  or  on  the  party  himself  (Hughes  "«'»«« '«  P^o- 
V.  Budd,  8  Dowl.  315);  it  should  be  given  within  a  reasonable    *'^' 
time  before  the  trial  (George  v.  Thofftpson,  4  Dowl.  656) ;  and  the 
night  before  the  trial  is  not  generally  a  reasonable  time  (Atkins  v. 
Meredith,  4  Dowl.  658)  ;  though  if  it  were  to  produce  a  document 
shown  to  be  in  the  possession  of  the  attorney,  it  would  be  suffi- 
cient (Lloyd  V.  Mostyn,  2  Dowl.  N.  S.  476) ;  even  if  the  service 
is  in  the  evening, at  the  office  of  the  attorney  (Leqf^,  Butt,  1  Car. 
&  M.  451);  and  on  one  of  his  clerks,  if  he  has  the  management 
of  the  cause  (Gibbons  v.  PoweU,  9  C.  &  P.  634). 

What  will  constitute  a  sufficient  service  of  notice  is  a  question  Si^fieienep  of 
for  the  judge  at  the  trial ;  and  the  sufficiency  of  the  time  allowed  "^*^- 
to  search  for  the  documents,  the  production  of  which  is  required, 
will  generally  depend  on  the  facts  of  each  case.  Three  days 
notice  to  produce  letters  which  had  been  used  in  a  chancery  suit 
six  years  before  the  trial  (Sturge  v.  Buchanan,  10  A.  &  £.  598) ; 
two  days  notice  to  the  attorney  toproduce  documents,  the  party 
himielf  being  abroad  (Bryan  v.  Wagstqf,  2  C.  &  P.  126) ;  have 
ibeen  held  sufficient  A  notice  to  produce,  served  on  the  commis- 
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Bion-daji  the  attorney  having  left  his  ofBce  for  the  assizes  (  Oearge 
V.  Thompson^  tupra)j  a  notice  served  on  the  evening  before  the 
trial,  on  the  defendant's  attorney  at  his  residence,  twenty  miles 
from  the  place  of  trial,  where  the  defendant  resided  in  the  same 
town  with  the  attorney,  but  was  not  at  home  till  midnight  {Howard 
V.  Williams,  9  M.  &  W.  725),  a  notice  served  at  the  office  of  the 
attorney  on  a  woman  who  took  care  of  the  chambers,  the  evening 
before  the  trial  {Sims  v.  Kitchen,  5  Esp.  46),  were  all  held  insuf- 
iicient.  A  notice  to  produce  served  in  the  assize  town  is,  in 
general,  insufficient  {Foster  v.  Pointer,  9  C.  &  P.  718;  and  see 
Coombs  V.  Bristol  and  Exeter  Railway  Company,  1  F.  &  F.  206). 

Where  a  document  is  in  court  at  the  time  of  the  trial,  a  notice 
to  produce  it  then  is  sufficient  {Dwyer  v.  Collins,  L.  J.  21,  Ex. 
225). 

Service  of  notice  to  produce  may  be  proved  by  an  affidavit  by 
the  attorney  in  the  cause,  or  his  clerk,  where  notice  to  admit  has 
been  given.  This  mode  of  proof  will  generally  be  resorted  to  in 
country  causes. 

But  to  render  this  affidavit  admissible,  it  would  appear  that 
proof  of  the  service  of  the  notice  to  admit  must  first  be  given,  by 
calling  the  person  who  served  such  notice,  for  the  proof  of  the 
service  of  a  notice  to  admit  may  not  be  by  affidavit 

It  may  be  observed  that  a  notice  to  produce  given  for  one  trial 
need  not  be  repeated  in  the  case  of  a  new  trial  {Hope  v.  Beadon, 
2  L.  M.  &  P.  593). 

Execution. 

And  with  respect  to  execution,  be  it  enacted  as 
followB  : — 

120.  A  plaintiff  or  defendant,  having  obtained  a 
verdict  in  a  cause  tried  out  of  temf,  shall  be  entitled 
to  issue  execution  in  fourteen  days,  unless  the  judge 
who  tries  the  cause,  or  some  other  judge,  or  the  court, 
shall  order  execution  to  issue  at  an  earlier  or  later 
period,  with  or  without  terms. 

As  to  the  incipitur  and  signing  judgment,  see  s.  206. 

It  will  be  observed,  that  this  enactment  is  confined  to  causes 
tried  out  </  term,  and  in  which  a  verdict  has  been  obtained ;  but 
by  R.  6.,  H.  T.  1853,  r.  57,  similar  provision  is  made  for  causes 
tried  in  term,  and  for  nonsuits.  The  application  to  expedite  or 
stay  execution,  may  be  made  either  to  the  judge  who  tries  the 
cause,  to  a  judge  at  chambers,  or  to  the  court.  When  a  judge 
at  chambers  or  the  court  is  asked  to  grant  early  execution,  it 
is  necessary  to  show  facts  justifying  such  an  application.  If  they 
appear  in  evidence  upon  the  trial,  and  the  application  is  made 
there  and  then,  no  affidavit  is  necessary ;  but  otherwise,  an  affi. 
davit  is  required  {Ruddich  v.  Emmons,  1  M.  &  Rob.  184;  Gervas 
T.  Burtchley,  ib.  150).  The  application  was  formerly  made  to  the 
judge  at  the  trial,  by  virtue  of  the  power  given  to  him  by  1  Will.  4, 
c.  7,  8.  2,  to  certify  for  immediate  execution,  and  no  affidavit  was 
required;  the  necessity  of  a  party  waiting  till  the  following  term 
before  signing  judgment,  being  often  deemed  a  sufficient  cause 
to  justify  the  granting  of  a  certificate.  The  power  given  by  the 
above  statute  to  the  judge  who  tries  the  cause  is  left  untouched 
by  this  section;  and  it  is  now  usual  to  grant  speedy  (four  days) 
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execution  in  all  substantially  undefended  actions  for  liquidated 
claims  ;  and  (in  ejectment)  to  recover  vacant  possessions. 

No  application  to  stay  execution  need  be  made  if  a  point  is  Applicatum 
reserved  for  the  court,  or  leave  is  given  to  move  to  enter  a  non-  ^f*^  ***" 
suit  or  verdict    The  terms  (if  any)  on  which  execution  will  be       *^' 
stayed  are  in  the  discretion  of  the  judge  making  the  order. 

Final  judgment  being  signed,  the  power  of  the  judge  is  at  an   When  f re- 
end  ;  and  execution  follows  according  to  the  terms  of  the  order,  ««''«<>»  "»«y 
which   the  judge  has  no  power  afterwards  to  alter  {Lander  v.  *'**'*' 
Gordon,  7  M.  &  W.  218).    Where  the  judge  grants  a  certificate 
for  speedy  execution,  the  plaintiff  should  issue  one  writ  of  exe- 
cution for  the  amount  of  the  verdict  and  costs  {Smiih  v.  Dickenson, 

6  Q.  B.  602). 

Final  judgment  must  be  signed  in  all  cases  before  execution  Final Judg- 
can  be  issued  {Collmm  v.  Hall,  5  Dowl.534).     No  rule  for  judg-  *^efi/  must  be 
ment  is  necessary  after  verdict,  or  on  the  return  of  a  writ  of  **^^^' 
inquiry  (R.  G.,  H.  T.  1853,  r.  65). 

Where  a  certificate,  however,  is  granted  for  immediate  execu-    Where  mt-. 
tion,  notice  of  taxation  of  costs  may  be  given  on  the  day  of  trial  *^^^ 
for  the  following  day,  and  on  that  day  judgment  may  be  signed  ^^ 
and  execution  issued  (Alexander  v.  WiUianu,  4  D.  &  L.  132). 

Speedy  execution  is  generally  understood  to  be  in /our  days. 

This  section  does  not  interfere  with  the  provisions  of  the  3  &  4 
Will.  4,  c.  42,  regarding  writs  of  trial. 

As  to  time  for  signing  judgment  on  a  judge's  order,  see  Perkins   Upon  judge's 
V.  National  Asntrance  Society,  2  H.  &  N.  71 ;  Morris  v.Barritt,  orders. 

7  C.  B.,  N.  S.  139. 

Where  a  verdict  is  taken  for  the  plaintiff  in  an  action,  subject  After  award. 
to  a  reference  of  the  cause  and  of  all  matters  in  difference,  by 
order  of  Nisi  Prius;  and  an  award  is  made  directing  the  verdict 
in  the  action  to  stand  for  the  plaintiff  for  a  certain  sum,  and 
finding  another  sum  to  be  due  to  the  defendant  in  respect  of  the 
matters  in  difference,  the  plaintiff  is  entitled  to  sign  judgment 
for  the  sum  awarded  to  him  in  the  action  in  fourteen  days  after 
the  making  of  the  award  (O'Toole  v.  Pott^  7  £.  &  B.  102). 

See  generally  R.  G.,  H.  T.  1853,  rr.  65—57,  and  70—77. 

121.  It  shall  not  be  necessary  to  issue  any  writ  onmndwriti 
directed  to  the  sheriff  of  the  county  in  which  the  •*^"*****^* 
venue  is  laid,  but  writs  of  execution  may  issue  at 

once  into  any  county,  and  be  directed  to  and  executed 
by  the  sheriff  of  any  county,  whether  a  county  pala- 
tine or  not,  without  reference  to  the  county  in  which 
the  venue  is  laid,  and  without  any  suggestion  of  the 
issuing  of  a  prior  writ  into  such  county. 

122.  All  writs  of  every  description  issuing  out  of  Writ«  in 
the  Superior  Courts  of  Common  Law  at  Westminster,  ^auneto 
to  be  executed    in  the  counties  palatine,   shall    be  JJ***|Sff '** 
directed  and  delivered  to  the  sheriffs  of  such  coun- 
ties, and  executed  and  returned  by  them  to  the  courts 

out  of  which  such  writs  are  issued,  in  the  same 
manner  in  all  respects  as  writs  are  executed  and  re- 
turned by  the  sheriff  of  other  counties. 

123.  In  every  case  of  execution  the  party  entitled  SScSiS**' 
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to»-e,  II.  <.*v-»  '/f  .;.t«Tpjt^d€r.  C.  L.  P.  .A  IS€^?.  i.  12,  n^  f«tf. 

Cjyyfl  *«*y:titif*fr  ft  <4u  m,  the  ffcfriff  wm  fone^rir  «acitled  f 
iktf.  ^MwU^f  '/y'*:'t  *fr  Vi  Kiiz.  c  4 ;  bn:  by  »  &  6  Vici.  c  ft^ 
Un  M  uum  <fi,iy  4ri.ii*.<r<l  to  tlie  f<e>e«  aJ«o»ed  ucder  7  WilL  4  & 
I  V'i'.t.  c,  a^'f ',  itttti  f  K<:T«fore  tbe  extra  cous  of  iraurhic^  a  defend- 
Mttt  III  c'i«l/>jy,  t/yi  III  u>  be  reriK/ved^  «r»il  not  be  aiioved  cbe 
ifrh'^ntf  a»  «rx|/<'i#»*^  of  fbe  exeoitfon  ij<me*  x.£Loi>ini9u,  2  DowL 
S.  >l.  1044  ,  ^«r  *!«/>  r>.«;»er  ▼.  Hdl.  L.  J.  2«.  C.  P.  31 1). 

'I  hi* «.//«!«  of  Hti  uh*/n't¥e  fi,  fm,  cannot  (►?  levied  under  a  rabae- 
i\uttti  ta.  **L  (Urir^uU  t^  ikUUtjury  r,  Ray,  L.  i.  29,  C.  P.  22^> 

I>i4//fi  rx*'^  litifitf  «u  ri>/ri/i  the  iberitf  if  entitled  to  poundage 
fm  Mic  yf»t\y  Vjtlue  <^  tiie  lartdii  actually  extended  {Carter  ▼« 
//Ki//«#«,  2  H,  Ik  N.  714;*  under  8  Geo.  1,  c.  15,  s.  16  (iNVuA  ▼. 
Attm,  4  Q,  |i,  7I»4;* 

*i\%tt  kUitute  7  WilK  4  &  1  Vict  c  55,  gives  a  ninimary  remedy 
|#y  Ai.tiofi  Mifttifint  ttie  nherifTfor  extortioo,  tee  MasUn  v.  Lowther 
{Li.  21,  C  K,  130;,  A«  U>  «he  lUbUitiet  of  the  sheriff  for  the 
4w  fM  uf  U\u  Mctttt  see  fFM  v«  /'miiu  (L.  J.  21,  fix.  IM),  where 
ilm  aiMMis  srs  culleeted  t  also  A»k  ▼.  Doumey  (L.  J.  22,  Bx.  59) ; 
mu\  Hn  Ut  i;xt4»rtion,  see  Reg,  v.  Sheriff  of  LeicesUrtkire  ( 1  Pr.  Rep. 
5Hj{  MMt0rt  ¥,  lA>'Vther  (11  C.  B.  948);  ifo/mef  t.  Sparkes  (12 
C^  A,  242)  I  and  Gill  v.  /o«e  (tupra). 

T}i9r0  WAS  formerly  a  doubt  who  should  pay  the  expenses  of  a 
/./a. I  and  the  48  Oeo.  8,  c.  46,  s.  5,  to  remove  it,  enacted  that, 
in  every  esse  of  execution  against  the  goods  of  a  defendant,  the 
pUintin  might  levy  the  poui^age  fees,  &c.  This  enaotmeDt^d 
not  ttxtend  to  an  execution  against  the  person  (Hayie^  v.  Hackett, 
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£  M.  &  W.  620) ;  snd  it  applied  only  to  esbecutioiui  at  the  wit  o£ 
the  plaintiff.  This  section,  it  will  be  observed,  permits  in  all 
cases,  die  party  entitled  to  execution,  to  levy  the  poundage,  &c. 

Although  tte' sheriff  shonld  be  put  to  trouhlBand  '^expenaeaof 
execution,"  he  ianot  entitled  to  more  expenses  than  those  aUofvtd. 
under  7  Will.  4  &  1  Vict.  c.  56  {PhilUpt  ▼.  Lord  CanUrhurth  1 
D.  &  L.  28d ;  Davie*  v.  Edmunds,  1  D.  &  L.  395 ;  Gaskelly.  S^on, 
9  D.  &  L.  267 ;  Jones  v.  Robinson^  ubi  supra). 


The  sheriff  may  be  compelled  to  return  the  writ,  and 
he  has  returned  it,  either  party  may  compel  the  sheriff,  by  a 
judo's  order,  to  deliver  particulars  of  the  manner  in  which  he 
Ma  disposed  of  the  proceeds  of  the  execution ;  see  hereon  Levi  v. 
MkOe  (L.  J.  29,  C.  P.  127). 

134.  Awritof  «seciitiQii>ifl6aed.all«rthecoiiimexiee*  Wzitoofex- 
ment  of  this  act,  if  unexecuted,  shi^  not  remain  in  ^^^a^S 
force  for  more  than  one  year  from  the  teste  of  such  fotentoimt 
writ,  unless  renewed  in  the  manner  hereinafter  pitv  S^^L^ed 
Tided;   but  such,  writ  may,  at  anytime  before  its  i'Mo""^- 
ejqpinition^  be  renewed,  by  the  party  issuing  it^  for* 
one  year  from  the  date  of  such  renewal,  and  so  on 
from  time  to  time  during  the  continuance  of  the 
renewed  writ,  either  by  being  marked  with  a  seal 
bearing  the  data  of  the  day,  month  and  year  of  such 
renewid  (such  seal  to  be  provided  and  kept  for  thati 
purpose  at  the  office  of  liie  masters  of  the  court  out 
of  which  such  writ  issued),  or  by  such  party  giving,  a 
written  notice  of  renewal  to  such  sheri^  signed  by> 
the  party  or  hiA  attorney,  and  bearing  the  like  seal  of 
the  court ;  and  a  writ  of  execution  so  renewed  ^ali- 
kaye  effect,  and  be  entitled  to  priority,  according  ta 
the  time  of  the  original  delivery  thereof. 

As  to  the  sheriff's  duty  on  the  execution  of  writs,  see  Hunt  v. 
Hooper  (1  D.  &  L.  626),  where  the  cases  are  collected ;  White  v. 
I^ehbk  (L.  J.  22,  C.  P.  116),  and  Levi  v.  Hale  (ubi  supra)  :  and' 
aa  to  indorsenent  of  address  of  defendant,  Ontders  v;  Wookr 
(L.  J.  29,  a  B.  129). 

125.  The  prodtiction  of  a  writ  of  6xeeu|ion,.or  of  Production 
the  notice  renewing  the  same,  purporting  to  be  marked  ^iS^H^ 
with  such  seal,  showing  the  same  to  have  been  re-  denoeofm. 
ivnweA  a^Miardiag  to  tbift  act^.  shall  be  aaffid^nj;.  eri-  ^^^^ 
di^Qe  of  its  having  been  so  renevfod* 

126.  A  written  order  undsr  the  band  of  tke  «Mo]>>  sbetirw 
mu  ia  i^e^  oause^.  bj  wbaoi  any  writ  of  eaipim  ad  ^^^^ 
mUilft^fiefkiiim  sbaU  hawi  been  iasiied,  diaU  jnaAS^  pxiaoMrbr 
iim  sher^  gaoler  or  person:  is^  wk«se  onsMx  ^^  ^SS!^^ 
IMrty. loaj  b»  undor  suok  wri^  i»  Ainfilfcaiging^  soi^  theoaue. 
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party,  unless  the  party  for  whom  such  attorney  pro- 
fesses to  act  shall  have  given  written  notice  to  the 
contrary  to  such  sherijQT,  gaoler  or  person  in  whose 
custody  the  opposite  party  may  he  ;  bitt  such  dis- 
charge shall  not  be  a  satisfaction  of  the  debt,  unless 
made  by  the  authority  of  the  creditor  ;  and  nothing 
herein  contained  shall  justify  any  attorney  in  giving 
such  order  for  discharge  without  the  consent  of  his 
client. 

The  attorney  in  the  suit  has  no  right,  after  judgment,  to  settle 
the  action  on  any  other  terms  than  payment  of  the  debt  and 
costs.  The  sheriff  should  not  discharge  a  debtor  from  custody 
on  a  CO,  so,  without  receiving  the  debt  and  costs  (Savory  y.  Chap^ 
man,  11  A.  &  E.  829;  Wood  Y.  Finnu,  7  Exch.  363).  If  the 
sheriff  allowed  the  debtor  to  go,  on  the  authority  of  the  attorney, 
he  was  formerly  liable  for  an  escape  {Qmnop  y.  Challut  2  Exch. 
484).  The  attorney  has  authority,  however,  to  order  the  sheriff 
to  withdraw  from  possession  under  a  writ  of fi.  fa.  {Levi  v.  Abbott, 
4  Exch.  691) ;  ana  by  this  section  the  sheriff  will  now  be  justified 
in  discharging  a  party  from  custody  under  a  ca,  to.,  on  a  written 
order  of  the  attorney  in  the  cause,  unless  the  party  at  whose  suit 
the  party  is  in  custody  gives  the  sheriff  notice  to  the  contrary. 

The  taking  of  the  person  in  execution  operates  as  an  election, 
by  the  execution  creditor,  to  pursue,  against  the  execution  debtor, 
that  means  of  execution,  to  the  exclusion  of  the  other  means  of 
execution  provided  by  the  law ;  but  it  is  not  an  actual  extinguish- 
ment of  the  debt  {Cohen  v.  Cunningham,  8  T.  R.  123;  Ward  v. 
Bromhead,  L.  J.  21,  Ex.  216 ;  National  Auurance  Company  v.  Be»t, 
2  H.  &  N.  605 :  Thompwn  v.  ParUh,  5  C.  B.,  N.  S.  685).  This 
section  provides  that  the  discharge  shall  not  be  a  satisfaction  of 
the  debt,  unless  made  by  the  authority  of  the  creditor.  If  the 
attorney  gives  an  order  for  a  discharge  without  authority,  he  is 
liable  to  the  creditor  in  the  value  of  the  custody  of  the  debtor  at 
the  time  of  the  discharge;  see  Arden  v.  Goodacre  (11  C.  B.  871). 

This  section  does  not  alter  the  law  as  to  the  power  of  the  at- 
torney. It  does  not  enable  him  to  discharge  a  party  by  virtue  of 
his  ordinary  retainer,  and  he  ought,  therefore,  to  have  express 
authority  from  his  client  to  enable  him  to  do  so.  It  merely  pro- 
tects the  sheriff  in  discharging  the  prisoner  on  the  written  autho- 
rity of  the  attorney,  and  leaves  the  liability  of  the  attorney  to  his 
client  unaffected. 

See  as  to  authority  given  by  attorney  to  a  third  person  to  re- 
ceive debt  and  costs  paid  by  execution  debtor  to  sheriff,  Hemming 
v.  Hale  (L.  J.  29,  C.  P.  137). 
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for  charging 
in  ezseutioo 
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127.  It  shall  not  he  necessary  in  any  case  to  sue 
out  a  writ  of  habeas  corpus  ad  satisfaciendum  to 
charge  in  execution  a  person  already  in  the  prison  of 
the  court,  hut  such  person  may  he  so  charged  in 
execution  hy  a  judge's  order  made  upon  amdavit 
that  judgment  has  been  signed  and  is  not  satisfied  ; 
and  the  seryioe  of  such  order  upon  the  keeper  of  the 
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prison  for  the  time  being  shall  have  the  effect  of  a 
detainer. 

This  section  is  limited  in  its  application  to  prisoners  in  the 
Queen's  prison  ;  and  if  a  prisoner  is  in  the  custody  of  the  sheriff 
only,  a  CO.  so,  must  he  issued  and  delivered  to  the  sheriff  (Owm 
V.  Owen,  2  B.  &  Ad.  806). 

By  R.  G.,  H.  T.  1853,  r.  124,  the  plaintiff  must  cause  the  BapenedMs. 
defendant,  when  in  prison  under  a  capias  ad  reap,  at  his  suit,  to 
he  charffed  in  execution  within  the  term  next  after  trial  or  judg- 
ment ;  if  the  prisoner  is  in  custody  in  the  country  it  is  sufficient 
tiiat  the  writ  be  in  the  hands  of  the  under  sheriff's  deputy  in 
London  within  the  time  for  charging  in  execution  (  WiUiamt  y. 
Waringt  4  Dowl.  200). 


Fboceedinos  to  BEYIYE. 
And  with  respect  to  proceedings  for  the  revival  of  EMcution 
judgments  and   other   proceedings    bj  and    against  withouM*? 
persons  not  parties  to  the  record,  be  it  enacted  as  ^^*^ 
follows :  — 

128.  During  the  lives  of  the  parties  to  a  judgment, 
or  those  of  them  during  whose  lives  execution  maj  at 
present  issue,  within  a  year  and  a  day  without  a  ncire 
faciaSy  and  within  six  years  from  the  recovery  of  the 
judgment,  execution  may  issue  without  a  revival  of 
the  judgment. 

Formerly,  when  a  year  and  a  day  had  elapsed  without  execution 
being  issued  on  a  judgment,  the  law  presumed  it  to  be  satisfied ; 
and  at  common  law  the  only  remedy  (in  personal  actions)  was  by 
an  action  of  debt  on  the  judgment.  The  stat.  of  West.  2,  c.  45, 
enabled  a  icirefaeiat,  or  warning,  to  be  issued,  on  which,  failing 
appearance  or  defence,  execution  might  he  obtained.  And,  if  When  time 
a  party  was  prevented  from  suing  out  execution  by  a  writ  of  ftv»»*tonm. 
emr  (Howard  ▼.  Pitt,  I  Show.  402;  IVinter  v.  Lighiboundf  1  Str. 
SOI ) ;  or  by  an  injunction  {Mitchell  v.  Cue,  2  Burr.  660),  the  time 
did  not  be^in  to  run  till  the  judgment  below  was  affirmed,  or 
the  injunction  dissolved.  If  the  year  had  expired  before  error 
was  brought,  and  the  plaintiff  in  error  was  nonsuited  or  discon- 
tinued, or  Uie  judgment  was  affirmed,  execution  might  have 
issued  without  a  teire  fadat ;  for  the  writ  of  error  revived  the 
judgment  (Bellatie  v.  Hanford,  Cro.  Jac.  364).  The  year  (after 
which  a  teire  fadat  was  necessary)  was  computed  from  the  day 
of  signing  judgment  (Simpton  v.  Cfray,  Barnes,  197). 

Execution  may  now  be  issued  within  six  years  f^om  the  reco- 
very of  the  judgment,  during  the  lives  of  the  parties  to  the  judg- 
ment, without  revival.  In  case  of  the  death  of  any  of  the  parties, 
a  suggestion  on  the  record,  or  a  writ  of  revivor  is  necessary. 

Execution  issued  after  the  six  years  is  voidable  (OoodHtU 
▼.  Badtitle,  9  Dowl.  1009),  and  not  void  {BUmehetuty  v.  Bmrt,  S 
G.  ft  D.  618). 

r2 
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)29.  Ip  cAaes  when^  U^  abull  beeome  aeeavswy  (^ 
revive  a  judgment  by  reason  either  of  lapse  of  tiuie^ 
ox  of  a  change,  by  death  or  otherwise,  of  the  parties 
entitled  or  liaUe  U)  execution,  the  party,  alleging  hixa<- 
&elf  to  be  eutitled  tp  e:(ecution  maj  either  su£i  ou^  » 
writ  of  revivor  in  the  form  hereinafler  meotioDed,  or 
appij  to  the  court  or  a  judge  for  leave  to  enter  a 
suggestion  upon  the  roll,  to  the  effect  that  it  mani- 
festly appears  to  the  court  that  such  party  is  entitled 
to  have  execution  of.  the  judgment  and  to  issu/^ 
execution  thereupon  ;  such  leave  to  be  granted  by 
the  court  or  a  judge  upon  a  rule  to  show  cause  or 
a  summons  to  be  served  according  to  the  present 
practice,  or  in  such  other  manner  as  such  court  or 
judge  may  direct,  and  which  rule  or  summons  may  be 
in  the  form  contained  in  the  Schedule  (A.)  to  this  act 
annexed,  mu'ked  No.  7,  or  to  the  like  effect. 

It  will  be  observed  that,  where  the  revival  of  a  judgment  has 
become  necessary  (by  the  death  of  a  party,  for  instance),  thero 
are  two  courses  open  to  the  judgment  creditor,  or  bis  repre- 
sentative. He  may  apply  to  a  judge  in  vacation,  or  to  the  court 
in  term  time,  for  leave  to  enter  a  suggestion  of  the  death ;  and  if 
leave  is  given,  the  suggestion  is  to  be  entered  in  the  form  pre- 
Sfonbeds  fnd  eibecutioo  is  thereupon  to  iswe  (s.  130).  If  l^ave  if 
riefvsed,  h^  u^ay  ftili  proceed  by  writ  of  revivor  (s.  180). 

The  facts  upop  wbich  the  application  is  made,  for  instaQce, 
that  judgment  was  signed  more  than  six  years  before  the  date 
of  the  application,  and  is  still  unsatisfied,  must  be  shown  to  the 
court  by  aflidavits  (see  s.  \Si,  pott).  If  the  application  is  m^de 
by  executors,  the  affidavit  must  further  show  that  probate  of  tho 
will  has  been  granted  to  tbero  ( Vogel  v.  Thompson,  1  Exch.  60). 
The  form  of  the  rule  nisi  in  the  former  case,  and  of  the  summons 
in  the  latter,  is  prescribed  above. 

The  rule  to  show  cause  may  be  served  abroad  {Stockport  v. 
Hawkinst  1  D.  &  L.  204).  Personal  service  is  not  necessary,  if 
the  defendant  can  be  shown  to  be  avoiding  the  service  of  th^  rule 
(Dixon  v.  Thoroldf  9  Powl  827). 

The  words,  "or  otherwise,"  in  this  section,  will  incliiLdQ  « 
change  by  bankruptcy  or  insolvency  (see  s.  140). 

130,  XJpopi  web  oppiioation,  in  case  it  manifestly 
appears  that  the  partj  making  the  same  ia  entitled  to 
execution,  the  eourt  or  judge  shall  allow  such  sug* 
gestion  as  aforesaid  to  b^  entered  in  the  form  cen- 
tred iu  the  Schedule  ( AO  U>  this  act  a^^exed)  marked 
No,  8,  <»?  to  the  like  e0Bcl»  fuid  e^iecution  to  isaue 
thsreupoii,  Bfkd  akali  order  whether  or  not  the  coats 
of  such  application  shall  be  pi^id  to  the  party  making 
1}iQ  same;  ^d  in  case  it  doQs  not  oianifhstlj  sq 
appear,  the  court  or  judge  shall  discharge  ib^  riil^  op 
diuniss  the  summons  with,  or  without  costs  :  provided 
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neverdi^dS)  thai  in  such  last-mentioned  caee  iba 
patty  making  such  application  shall  be  at  liberty  td 
proceed  by  writ  of  revivor  or  action  upon  the  judg- 
ment 

See  as  to  what  should  appear  upon  the  aiBdrttitl,  in  ike  ea<M 
«f  a  Judgnnni  note  tfaait  twenty  yemri  oM ;  per  Wightnon,  J^ 
Lo$ek9i  V.  JliMh4»vl»«N,  20  Jttt.  716«  Bail  Cottit. 

131.  The  writ  of  revivor  shall  be  directed  td  the  Writiofie- 
party  called  upon  to  show  cause  why  execution  should  iJJJJJSSgi 
not  be  awarded,  and  shall  bear  teste  on  the  day  of  its  thenoo. 
issuing ;  and,  after  reciting  the  reason  why  such  trrit 
has  become  necessary,  it  shall  call  upon  the  party,  to 
whom  it  is  directed,  to  appear,  within  eight  days  after 
service  thereof  in  the  court  out  of  which  it  issues,  to 
show  cause  why  the  party  at  whose  instance  such  writ 
has  been  issued  should  not  have  execution  against  the 
party  to  whom  such  writ  is  directed,  and  it  shall  give 
notice  that,  in  default  of  appearance,  the  party  issuing 
such  writ  may  proceed  to  execution  ;  and  such  writ 
may  be  in  the  form  contained  in  the  Schedule  (A.)  to 
this  act  annexed,  marked  No.  9,  or  to  the  like  e£R^ct, 
and  may  be  served  in  any  coun^,  and  otherwise  pro- 
eeeded  upon,  whether  in  term  or  vacation,  in  the  same 
manner  as  a  writ  of  summons ;  and  the  venue  in  a 
declaration  upon  such  writ  may  be  laid  in  any  county ; 
and  the  pleadings  and  proceedings  thereupon,  and  the 
rights  of  the  parties  respectively  to  costs,  shall  be  the 
same  as  in  an  ordinary  action. 

The  writ  at  revivor  lies  on  a  judgtnent  in  ejectment  (Doe  V.  i2«vt«or— 
JIM)  2  Dowl.  N.  S.  690).  If  the  judgment  is  ander  ten  yean  »^^  •'med. 
old  it  may  be  sued  out  as  a  matter  of  coarse  (a.  IS4).  it  must 
he  sued  out  of  the  court  in  which  the  judgment  Was  given  (Com. 
Dig.  PI.  3^  L.  3) ;  and  as  it  is  a  judicial  writ  it  must  follow  the 
judgment  (Ponton  v.  Hale,  2  Salk.  598).  A  writ  of  revivor  of  a 
judgment  of  assets,  quando  aeciderint,  would  be  bad,  if  it  prayed 
cotecatkm  of  assets  generally  (Mara  v.  Qkim,  6  T.  R*  1 ;  aoid  see 
Smith  V.  Tatchamt  2-£xch.  205). 

The  writ  is  stwd  out  on  a  pnedpe,  as  in  the  case  of  a  init  of 
summons  (p.  8,  mtie).  It  bears  te^e  on  the  day  of  its  issaing. 
The  form  of  writ  given  in  the  schedule  is  to  be  followed ;  and 
it  is  to  be  served,  and  otherwise  proceeded  upon,  as  a  writ  of 
summons. 

As  to  appearance  to  the  writi  see  s*  183« 

By  analogy  to  the  practice  on  proceedings  by  teire  fadoif.  the  Amending 
writ  of  revivor,  if  irreffular,  may  be  quashed  at  the  costs  of  the  ^^  <^'- 
plaintiiT,  if  the  defendant  has  appeared  (OliverMn  v.  Latour,  7 
bowl.  605).     It  may  be  amended,  also,  to  make  it  correspond 
with  the  reeord  (BrMwiU  v.  «^ev,  9  East,  SlB),  saA  this  after  a 
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plea  of  nul  tiel  record  {Perkim  ▼.  Petit,  1  B.  &  P.  275;  and  see 
Holland  v.  PhiUipi,  10  A.  &  £.  149,  and  the  cases  there  referred 
to). 

A  plaintiff  may  not  quash  his  own  writ  of  scire  faciai,  or  revivor, 
after  a  defendant  has  appeared,  except  on  payment  of  costs  ( R.  G., 
H.  T.  1853,  r.  78). 

A  second  writ  of  revivor  is  necessary,  where  the  six  years 
have  expired  since  judgment  was  si^ed ;  the  proceedings  on  the 
first  writ  had  to  be  recited  in  the  second  ( fVeUker  v.  TheUuaon,  1 
Dowl.  N.  S.  578;  but  now  quare). 

The  venue  in  the  declaration  on  a  writ  of  revivor  may  be  laid 
in  any  county,  and  the  pleadings  and  other  proceedint^  are  to  be 
the  same  as  in  ordinary  actions.  The  defendant  will  not  be  at 
liberty  to  plead  to  the  declaration  any  matter  which  might  have 
been  pleaded  or  set  up  as  a  defence  to  the  original  action  {Bradley 
V.  Eyret  11  M.  &  W.  432).  Fraud  in  obtaining  the  original  judg- 
ment must  be  specially  pleaded,  though  it  may  afford  ground  for 
moving  to  set  aside  the  proceedings  ( Thonuu  v.  Williams,  8  Dowl. 
655  ;  Dodgton  v.  Seott,  2  Exch.  457). 

It  may  be  observed  that  the  writ  of  scire  facias  is,  to  some 
extent)  superseded  by  the  writ  of  revivor ;  but  it  is  not  abolished. 


Writs  of  «c<>« 
faeiatin 
other  cases  to 
be  tested, 
directed  and 
proceeded 
upon  in  like 
manner. 

Scire  fttcieu. 


132.  All  writs  of  scire  facias  issued  out  of  any  of 
the  Superior  Courts  of  Law  at  Westminster  against 
bail  on  a  recognizance  ;  ad  audiendum  eiTores ; 
against  members  of  a  joint-stock  company  or  other 
body,  upon  a  judgment  recorded  against  a  public 
officer  or  other  person  sued  as  representing  such 
company  or  body,  or  against  such  company  or  body 
itself ;  by  or  against  a  husband  to  have  execution  of 
a  judgment  for  or  against  a  wife  ;  for  restitution  after 
a  reversal  in  error ;  upon  a  suggestion  of  further 
breaches  after  judgment  for  any  penal  sum,  pursuant 
to  the  statute  passed  in  the  session  holden  in  the 
eighth  and  ninth  years  of  the  reign  of  King  William 
the  Third,  intituled  "  An  Act  for  the  better  preventing 
frivolous  and  vexatious  Suits  ;*'  or  for  the  recovery  of 
land  taken  under  an  eUgit,  shall  be  tested,  directed 
and  proceeded  upon,  in  like  manner  as  writs  of 
revivor. 

This  section,  it  may  be  noticed,  does  not  affect  writs  of  scire 
facias  issued  from  the  common  law  side  of  the  Court  of  Chancery 
(12  &  13  Vict.  c.  109). 

Scire  facias,  by  or  against  a  husband,  to  have  execution  by  or 
against  a  wife,  is  provided  for  by  s.  141. 

As  to  scire  facias  against  members  of  a  public  company,  see 
Clowes  V.  Brettel  (11  M.  &  W.  506). 

Proceedings  against  executors  upon  a  judgment  of  assets  in 
future,  may  now  be  had  in  like  manner  as  writs  of  revivor 
(C.  L.  P.  A.  1854,  8.  91). 


Appesaace        133.  Notice  in  writing  to  the  plaintiff,  his  attorney 
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or  agent^  ehall  be  sufficient  ^pearanee  to  ft  writ  of  to  writ  of 
revivor. 

134.  A  writ  of  revivor  to  revive  a  judgment  less  Aatoiwueof 
than  ten  years  old  shall  be  allowed  without  any  rule  yivor^upon 
or  order  ;  if  more  than  ten  years  old,  not  without  a  J^d«»wjt 

in  •     1      «  1  a  /•  m  more  tuUi 

rule  of  court  or  a  judges  order  ;  nor,  if  more  than  ton  yean  old. 
fifteen,  without  a  rule  to  show  cause. 

Under  the  old  practice,  orders  for  a  set.  fa,  were  granted  without 
a  summons,  where  the  judgment  was  leas  than  fifteen  years  old, 
on  an  affidavit  setting  forth  the  judgment,  and  stating  it  to  be 
still  unsatisfied  (Tidd's  Forms,  477).  This  affidavit  ought  to  be 
made  by  the  party ;  or  if  by  the  attorney,  it  should  be  by  the 
attorney  in  the  cause  when  judgment  was  obtained,  otherwise  an 
affidavit  from  such  attorney  should,  if  possible,  be  obtained  {Nor- 
folk Y.  Speneer,  4  Dowl.  746).  But  an  affidavit  by  the  attorney 
suing  out  the  writ  will  be  sufficient  in  some  cases,  as  where 
plaintiffs  in  revivor,  executors,  were  infants,  and  abroad  at  the 
time  of  the  judgment  {Smith  v.  Mee,  1  D.  &  L.  907).  The  ap- 
plication for  leave  to  sue  out  this  writ  will  not,  it  would  appear, 
be  within  the  general  rule  of  all  the  courts,  that  a  matter  cannot 
be  agitated  twice ;  so  that  a  fresh  application,  if  the  first  is  re- 
fused or  a  judge's  order  thereon  abandoned,  may  be  made  on  firesh 
materials  {Dodgson  v.  Scott f  2  Exch.  457). 

The  rule  to  revive  after  fifteen  years  is  nisi.  The  judgment 
itself  cannot  be  impeached  on  showing  cause  against  the  rule, 
but  a  cross-motion  to  set  it  aside  should  be  made  for  that  purpose 
{Thomtu  ▼.  WilUamtt  3  Dowl.  655).  Where  the  defendant  was  in 
America,  but  was  the  owner  of  houses  in  England,  service  of  the 
rule  was  ordered  to  be,  by  sticking  it  up  in  the  office,  and  serving 
copies  on  the  tenants  in  possession  {Macdonaid  v.  Maclarenf  11 
M.  ft  W.  465). 


Death,  Marriage  and  Bankruptcy. 

And  with  respect  to  the  effect  of  death,  marriage 
and  bankruptcy  upon  the  proceedings  in  an  action,  be 
it  enacted  as  follows  :— 

135.  The  death  of  a  plaintiff  or  defendant  shall  not  Action  not  to 
cause  the  action  to  abate,  but  it  may  be  continued  as  Jwlth.**'^ 
hereinafler  mentioned. 

This  section  did  not,  perhaps,  include  replemn^  which  is  not  an 
**  action*'  within  the  meaning  given  to  that  word  by  the  inter- 
preution  clause  (s.  227) ;  but  see  now  19  ft  20  Vict.  c.  108,  s.  65 
(C.  L.  P.  A.  1860,  s.  22,  n.,  pott). 

As  judicial  proceedings  are  to  be  considered  as  taking  place  at 
the  earliest  period  of  the  day  on  which  they  are  done ;  it  was  held, 
in  a  case  where  judgment  was  signed  and  execution  issued  on  the 
day  on  which  the  defendant  died,  that  the  judgment  and  execu- 
tion were  regular  (  Wright  v.  MiUt,  L.  J.  28,  Ex.  22d). 

See  as  to  proceedings  by  a  defendant  or  his  representative, 
when  default  is  made  in  prosecuting  the  action  after  abatement 
by  reason  of  death,  C.  L.  P.  A.  1854,  s.  92. 
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186.  If  thea^  be  two  or  move  plaifitifik,  or  de» 
fendants,  and  one  or  more  of  them  should  die,  if  the 
cause  of  such  "action  Bhall  eurvrv^e  to  €he  flurviTing 
plaintiff  or  plaintiflb,  or  ag^inet  the  Burviving  defend 
ant  or  defendants,  the  action  shall  not  be  thereby 
abated^  but  stich  death  being  suggested  upcm  the 
record,  the  action  shall  proceed  st  the  suit  of  the 
6uryiving  plaintiff  or  plaintiff  against  the  surviving 
defendant  or  defendants. 

This  section  is  in  the  words  of  8  fr  9  WiH  S,  c.  11,  s.  7.  If 
the  death  happens  before  issue  joined,  it  should  be  suggested 
in  making  up  the  issue  {Far  ▼.  Deim,  1  Burr.  362).  If  it  hi^p- 
pens  after  issue  joined,  it  should  be  suggested  on  the  NiH 
Priu*  record  {Rex  v.  Cohen,  1  Stark.  N.  P.  511);  and  the  siig- 
gestion  must  he  entered,  and  the  facts  thus  brought  to  the  know- 
ledge of  the  court  before  any  further  proceedings  can  he  taken 
{Pinhu  ▼.  Sturch,  6  C.  B.  474 ;  Larckin  v.  Buekk,  1  L.  M.  &  P. 
740). 

An  action  by  husband  and  wife,  in  right  of  the  wife,  survives  to 
her  upon  her  husband's  death  {Sherrington  v.  Yatet,  12  M.  &  W. 
8S5,  Ex.  Ch.). 

Affidavits  to  be  used  in  the  cause  after  the  death  of  any  of  the 
parties,  should  be  entitled  in  the  names  of  the  survivors  only 
\Larchin  v.  Buckle,  supra). 

"Where  there  are  two  or  more  plaintiffs,  and  one  or  more  of 
them  die  after  judgment,  execution  by  fi.  fa.  or  ca.  »a.  may  be 
had  wiibin  six  years  for  or  against  the  survivors,  without  revivor. 
The  execution  should  follow  the  judgment,  and  be  sued  out  in 
the  joint  names  of  all  the  parties ;  hut  a  joint  execution  may  be 
levied  upon  one  only,  by  directing  the  sheriff  to  levy  accordinglT 
(2  Wms.  Saund.  72). 

137.  In  case  of  the  death  of  a  sole  plaintiff  or  sole 
surviving  pkiinti^  the  legal  reproeentative  of  such 
plaintiff  naay,  hj  leave  of  the  court  or  a  judges  enter 
a  suggestion  of  the  death,  and  that  he  is  such  legal 
representative,  and  the  action  shall  thereupon  pro* 
ceed  ;  and,  if  such  suggestion  be  made  before  the 
trial,  the  truth  of  the  suggestion  shall  be  tried  thereat, 
together  with  the  title  of  deceased  plaintifi^  and  such 
judgment  shall  follow  upon  the  verdict  in  favour  of 
or  against  Uie  person  making  snch  suggestion,  as  if 
Budi  person  were  originally  the  plainti£ 

The  entry  of  this  suggestion  must  be  made  before  any  further 
oroceeding  n  the  action  <8.  146,  n.).  It  can  be  made  only  by 
Jaave  of  £e  court  or  a  judge.  TIm  suggestion,  it  would  appear^ 
SB  traversable  {^stan  v.  QtdUer^  1  D.  &  L.  244),  and  tlie  truth 
of  it,  if  made  before  trial,  may  be  tried  thereat.  In  Barmoell  v. 
Sutherland  (1  L.  M.  &  P.  159),  the  action  had  proceeded  to  trial, 
in  the  Daime  of  a  poblic  Officer,  substituted  immediately  before 
ike  Hial,  in  the  piwe  of  one  who  had  died,  and  whose  death  was 
suggested  on  the  record ;  and  the  verdict  was  aet  aside,  aa  the 
suggestion  had  been  entered  without  the  authority  of  the  court. 
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md  without  an  opportunity  being;  given  to  the  defendant  to  tra- 
verse the  tact  suggested.  In  this  case,  in  which  are  ceUeeted  all 
the  cases  relating  to  the  entry  of  suggestions,  a  point  was  raised, 
but  not  decided,  whether  (u  a  suggestion  was  traversable)  the 
time  between  the  tOth  of  Augnst  and  24th  of  October  was  ex- 
eluded  from  the  eonsputation  of  time  to  plead.  It  wM  c^ntbnded 
that  to  extend  the  2  Will.  4,  e<  M,  a.  11,  in  this  way,  wouM  have 
excluded  a  plea ptit#  darrein  wntinuattce  during  the  same  period; 
and  it  may  be  observed,  that  by  s.  69  it  is  expressly  enacted,  that 
a  plea  puis  darrein  coniinuanee  may  be  pleaded  between  10th 
August  and  Mth  October. 

138.  In  case  of  the  death  of  a  sole  defendant  or  Proceeding 
sole  surviving  defendant,  where  the  action  survives,  Jfij/w  wie 
the  plaintiff  may  make  a  suggestion,  either  in  atxy  of  lunriving  de- 
the  pleadings,  if  the  cause  has  not  arrived  at  issue,  or  '•"^*"'- 
in  a  cop7  of  the  issue,  if  it  has  so  arrived,  of  the 
death,  and  that  a  person  named  therein  is  the  execu* 
tor  or  administrator  of  th«  deceased  ;  and  msf  there^ 
npon  serve  such  eicecutor  or  admiiristpator  with  a 
copy  of  the  writ  and  suggestion,  and  with  a  notice, 
signed  bj  the  plaintiff  or  his  attorney,  requiring  such 
exMvtor  or  administrator  to  appear  within  eight  days 
after  service  of  the  notice,  inelnsive  of  the  day  of 
such  service,  and  that  in  default  of  hhs  so  doing  the 
plaintiff  may   sie^n  judsmient  af^ainst    him  as   such 

nay  be  bad  and  taken  in  ease  of  non-appearance 
after  snch  notice,  as  upon  a  writ  against  9Qcfa  executor 
or  administrator  in  respect  of  the  cause  for  which  the 
action  was  brought ;  and  in  case  no  pleadings  have 
taken  place  before  the  death,  the  suggestion  shall 
form  port  of  the  declaration,  and  the  dedara^n  and 
suggestion  may  be  served  together,  and  the  new  de» 
fendant  shall  plead  thereto  at  the  same  time  ;  and  in 
case  the  plaintiff  shall  have  declared,  but  the  defendant 
shall  not  have  pleaded  before  the  death,  the  new 
defendant  shall  plead  at  the  ssme  time  to  the  decla* 
ration  and  sug^stion  ;  and  in  case  the  defendant 
shall  have  pieced  before  the  death,  the  new  defend- 
ant shall  be  at  liberty  to  plead  to  the  suggestion, 
only  by  way  of  denial,  or  andi  plea  as  may  be  appro- 
priate to  and  rendered  necessary  by  his  chttrseter  of 
executor  or  administrator,  unless,  by  leave  of  ihe 
court  or  a  judge,  he  should  be  permitted  to  plead 
freak  matter  in  answer  to  the  deckration ;  and  in 
case  the  defendant  shi^  have  pleaded  before  the 
death,  but  the  pleadings  shall  not  hove  arrived  at 
issue,  the  new  defendant,  besides  pleading  to  the 
suggiestian,  shall  continue  the  pleadings  to  issue  in 
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the  Bame  manner  as  the  deceased  might  have  done, 
and  the  pleadings  upon  the  declaration  and  the  plead- 
ings upon  the  suggestion  shall  be  tried  together  ; 
and  in  case  the  plaintiff  shall  recover,  he  shall  be 
entitled  to  the  like  judgment  in  respect  of  the  debt 
or  sum  sought  to  be  recovered  and  in  respect  of  the 
costs  prior  to  the  suggestion,  and  in  respect  of  the 
costs  of  the  suggestion,  and  subsequent  thereto,  he 
shall  be  entitled  to  the  like  judgment  as  in  an  action 
originally  commenced  against  the  executor  or  admi- 
nistrator. 

Thii  legislation  is  new.  It  would  seem  that  the  provisions  of 
the  first  clause  as  to  the  service  of  a  notice  on  the  executor  or 
administrator  of  a  deceased  defendant,  override  the  provisions  in 
the  clauses  which  follow ;  so  that  in  all  cases,  the  substituted  de- 
fendant must  have  this  notice  served  upon  him,  and  in  all  cases, 
if  he  fails  to  appear,  the  plaintiff  may  sign  judgment ;  and  this 
even  if  the  original  defendant  has  pleaded,  or  the  parties  were,  at 
the  time  of  the  death,  at  issue. 

If  a  sole  or  sole  surviving  defendant  dies  after  writ  issued,  and 
before  declaration ;  the  plaintiff  should,  in  the  declaration,,  sug- 
gest the  death,  and  that  a  person  therein  named  is  executor  or 
administrator  of  the  deceased ;  and  then  serve  on  such  executor 
or  administrator  a  copy  of  the  writ  and  declaration,  and  a  notice 
reouiring  him  to  appear  in  eight  days  after  service,  otherwise 
judgment. 

The  substituted  defendant  must  appear  within  the  eight  da3rB, 
otherwise  the  plaintiff  may  sign  judgment  in  default  of  appear- 
ance, and  he  must  also  plead  within  eight  days  after  notice  to 
plead,  which  may  be  given  with  the  declaration,  otherwise  judg- 
ment by  ml  dicit  msy  be  signed  (p.  58,  ante). 

If  the  plaintiff  has  declared  before  the  death  of  the  original 
defendant,  but  such  defendant  has  not  pleaded,  the  plaintiff 
should  serve  the  executor  or  administrator  with  a  copy  of  the 
writ,  and,  with  the  suggestion  above  referred  to,  and  with  a  notice 
requiring  him  within  eight  days  to  appear,  and  within  eight  days 
to  plead  to  the  suggestion  and  to  the  aeclaration. 

if  the  original  defendant  has  pleaded,  the  plaintiff  may  sug- 
gest the  death  in  his  replication,  serve  with  the  replication  a  copy 
of  the  original  writ  and  the  notice  to  appear  above  referred  to, 
to  plead  to  the  suggestion  as  well  as  a  notice  to  rejoin  (s.  78,  n.). 
The  substituted  de&ndant  will  be  entitled  to  eight  days  to  appear 
and  plead  to  the  suggestion  (s.  63),  and  so  he  gets  eight  days  to 
rejoin. 

The  substituted  defendant  may  only  plead,  as  of  rirht,  in  ad- 
dition to  the  pleas  of  the  original  defendant,  such  pleas  as  are 
appropriate  to  his  character  of  executor  or  administrator ;  but 
he  may  obtain  leave  from  a  judge  to  plead  fresh  matter  to  the 
declaration. 

The  substituted  defendant,  besides  pleading  to  the  suggestion, 
must  continue  the  pleadings  precisely  as  the  deceased  defendant 
ought  to  have  done. 

If  the  parties  have  been  at  issue  before  the  original  defendant's 
death,  the  suggestion  is  to  be  made'  in  the  issue ;  a  copy  of  which 
is  to  be  served  widi  the  notice  to  appear,  and  with  a  copy  of  the 
original  wnt. 
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JadgmeoC  in  default  of  appearance  seema  to  follow  in  all  caaei ; 
the  truth  of  the  suggestion  is  triable  as  a  collateral  issue  at  the 
trial ;  and  judgment,  if  for  the  plaintiff,  follows  the  verdict  as  if 
the  substituted  executor  or  administrator  had  been  originally  sued. 

Where  a  plaintiff  discontinued,  after  appearance  by  an  admi- 
nistratrix, she  was  held  to  be  entitled  to  tne  whole  of  defendant's 
costs  of  suit  (Bmge  v.  Swains,  AdminutratrUy  ^.,  L.  J.  23,  C.  P« 
182). 

See  as  to  proceedings  by  a  drfendtuU  upon  abatement  by  death,   C.  L.P.A. 
C.  L.  P.  A,  1854, 8.  92,  po»/.  i«". «  W. 

139.  The  death  of  either  partj  between  the  verdict  Death  b©- 

and  the  judgment,  shall  not  hereafter  be  alleged  for  ^rjudg-^^^ 

error,   so  as  such  judgment  be  entered  within  two  »•«(• 
terms  after  such  verdict. 

If  either  party  dies  after  a  special  verdict,  or  special  case,  or 
during  the  argument  of  a  motion  in  arrest  of  judgment,  or  for  a 
new  trial,  judgment  may  be  entered,  at  common  law,  after  the 
death,  as  of  the  term  in  which  judgment  should  have  been  given, 
irtmc  pro  tune  ( Carlisle  v.  OarUmdt  9  fiing.  85 ).  So  in  the  case 
of  a  verdict  subject  to  an  award,  when  the  award  is  made  in  the 
lifetime  of  both  parties,  but  the  successful  party  dies  pending  a 
rule  to  set  it  aside,  judgment  may  be  entered  name  pro  tune 
{Bridget  v.  Smith,  8  Bing.  29 ;  see  also  Heathcote  v.  Wing,  L.  J. 
25,  Ex.  23).  So  where  leave  is  given  to  the  defendant  to  enter 
a  verdict,  and  he  dies  after  the  trial  and  before  the  next  term,  the 
motion  to  enter  the  verdict  may  be  made  without  putting  the 
executors  on  the  record,  and  the  verdict  entered  accordingly 
{Freeman  v.  Rother,  18  Q.  B.  780).  So,  where  a  cause  is  referrod 
to  a  barrister  to  state  a  special  case,  it  may  be  stated  after  the 
death  of  one  of  the  parties,  and  ju^ment  entered  accordingly 
{James  v.  Crane,  15  M.  8c  W.  879).  The  delay  being  the  act  of 
the  court,  and  not  of  the  party,  judgment  is  entered  nunc  pro 
tunc,  that  the  parties  may  not  be  prejudiced  (2  Wms.  Saund.  72; 
and  see  MiUs  v.  Williams,  9  Q.  B.  47  {  Freeman  v.  Traneh,  L.  J. 
21,  C.  P.  214 ;  and  Heathcote  v.  Wing,  ubi  supra ;  Moore  v.  Roberts, 
3  C.  B..  N.  S.  844,  where,  in  the  absence  of  legal  representative 
of  the  deceased  plaintiff,  his  former  attorney  in  the  cause  showed 
cause  against  a  rule  obtained  by  the  defendant  to  enter  judgment 
of  nonsuit  nunc  pro  tune). 

This  section  is  in  the  words  of  17  Car.  2,  c.  8,  s.  1.  Under  the 
similar  provision  of  that  statute,  it  was  held  that  the  death  of 
either  party  before  the  assizes  was  not  remedied  (this  case  is  pro- 
vided for  by  other  sections  of  this  sutute) ;  but  if  the  party  died 
after  the  assizes  began,  though  the  trial  were  after  the  death, 
it  was  within  the  remedy  of  the  statute,  the  assiaes  being  but 
one  day  in  law :  so  if  the  partv  died  after  the  first  day  of  the 
sittings,  and  before  trial,  or  at  the  a4Joumed  sittings  {Cketham  v. 
Sturteoant,  1  D.  &  L.  681),  the  judgment  is  entered  by  or  against 
the  party  as  if  he  were  livinff,  and  must  be  signed  within  two 
terms  after  the  verdict ;  for  signing  it  is  an  entering  within  this 
aection  (2  Wms.  Saund.  72  n ;  and  see  J^ytiirifi  v.  Lethbridge,  7 
W.  R.442,Ex.).« 

*  8m  at  to  enttring  up  a  Judgment  for  pupoMS  of  tzscuUon,  s.  SO0,  an4 
B.  G.,  B.  T.  1853,  IT.  79,  71,  poet. 
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Tfab  enactment  is  not  confined  to  action  which  would  hare 
•nrriTed;  dierefere,  an  execator  raaj  enter  op  judgment  on  a 
▼erdict  obtained  by  the  testator  in  an  action  for  libel  ( Aifner  ▼. 
extern,  2  B.  &  Ad.  966). 

A  wxH  of  reriror  must  follow  the  judgment,  and  recite  it  as 
entered  in  the  lifetime  of  the  party  deceased  ;  that  is  to  say,  it 
should  be  in  the  same  form  as  where  the  writ  is  sued  out  faj  n 
personal  representative  upon  a  judgment  entered  up  in  the  acttad 
lifetime  of  the  original  party. 

Qtun-e,  whether  this  judgment  applies  in  cjeetment,  see  eee- 
tion  190,  n.,poff. 

140.  If  the  plaintiff  in  mnj  action  happen  to  die 
after  a&  iaterlocntory  judgment  and  before  a  final 
judgment  obtained  therein,  the  said  action  shall  not 
abate  bj  reason  thereof,  if  such  action  might  be  origi- 
naliy  prosecuted  or  maintained  bj  the  executor  or 
adnunistrator  of  such  plaintiff;  and  if  the  defendant 
die  afler  such  interlocutory  judgment  and  before  final 
judgment  therein  obtained,  the  said  action  shall  not 
abate,  if  such  action  might  be  originally  prosecuted  or 
maintained  against  the  executor  or  administrator  of 
such  defendant ;  and  the  plaintiff,  or  if  he  be  dead 
after  such  interlocutory  judgment^  his  executors  or 
administrators,  shall  and  may  have  a  writ  of  reviYor, 
in  the  form  contained  in  the  schedule  (A)  to  this  act 
annexed,  marked  No.  9,  or  to  the  like  efiect,  agaimt 
the  defendant,  if  living  after  such  interlocutory  judg- 
ment, or  if  he  be  dead,  then  against  his  executors  or 
administrators,  to  show  cause  why  damages  in  such 
action  should  not  be  assessed  and  recovered*  by  him  or 
them  ;  and  if  such  defendant,  his  executors  or  adminis- 
trators, shall  appear  at  the  return  of  such  writ^  and 
not  show  or  allege  any  matter  sufficient  to  arrest  the 
final  judgment,  or  shall  make  default,  a  writ  of  inqoiij 
of  damages  shall  be  thereupon  awarded,  or  the  amount 
for  which  final  judgment  is  to  be  signed  shall  be 
referred  to  one  of  the  masters,  as  hereinbefore  provi- 
ded ;  and  upon  the  return  of  the  writ,  or  delivery  of  the 
order  with  the  amount  indorsed  thereon  to  the  plaintiff 
his  exeeutors  or  administrators,  judgment  final  shall  be 
given  for  the  said  plaintiff,  his  executors  or  adminis- 
trators, prosecuting  such  writ  of  revivor,  against  such 
defendant^  his  executors  or  administrators  respect- 
ively. 

On  the  death  of  the  plaintiff,  the  action  does  not  abate ;  if  It  it 
such  as  might  have  originally  been  maintained  by  the  executor 
or  administrator.  An  aetiou  for  libel,  not  being  such  an  aotion» 
does,  therefiptte,  abate  by  the  death  of  the  plaintiff,  after  interlo- 
cutory Judgment,  and  after  the  exeoatioa  of  the  writ  of  hiqwy. 
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if  the  dcatli  Uket  plmca  befinv  final  judgment  (Irekmd  v«  Cftomtp- 
iMyt,  4  Taunt.  8S4). 

Neither  on  the  death  of  a  defendant  doca  the  actioa  abate,  if  it  J>Mth  qf  da- 
18  one  which  might  have  been  maintained  againat  the  ezeeuton  /^*i^<><« 
or  adminiacraton.  Where,  however,  two  defendants  are  jointly 
sued,  and  one  dies  after  interlocutory  and  before  final  judgment, 
the  plaintiff  cannot  pcooeed  against  the  executors  of  the  deceased^ 
for  the  action,  being  joint,  surTirea  against  the  other  defendant 
{Fmrt  T.  CMtMr,  liLStS.  242). 

la  die  eaae  of  the  deth  of  a  defendant,  when  the  aotioo  was  WHtqf 
one 'Which  might  have  been  roaiBtained  againat  the  ezecutora  or  ^"^''Y* 
adninistraton ;  it  has  been  decided  that,  when  the  writ  of  inquiry 
had  net  been  executed,  the  writ  of  mcL  fa,  ought  to  be  for  the  exe- 
ooton  or  administrators  to  diow  cauae  why  the  damages  should 
not  be  atteaed  and  rtemtend  againat  them  (Tidd's  Pract  Forms, 
494;  Smiih  v.  Harmon,  1  Saik.  315).  The  writ  of  revivor  given 
by  thia  section  is  to  the  same  efiect ;  and  if  the  executors  do  not 
appear,  or,  appeariosf,  do  not  show  matter  sufficient  to  arrest  the 
judgment,  a  writ  of  inquiry,  or  a  reference  to  the  maater  (s.  94), 
may  be  necessary. 

In  the  case  of  the  death  of  a  defendant  after  interlocutory  Death  of  de- 
Jodganeat,  and  after  the  execution  of  a  writ  of  inquiry,  but  before  /nutoni  q/ter 
finu  judgment,  the  writ  of  revivor  given  by  this  section  is  not|  J^^^^ 
it  would  appear,  applicable.    The  »ci.  fa,,  in  such  cases,  called  jitunjudg- 
on  the  executors  or  administrators  to  show  cause  why  the  damages  meiu. 
Aould  not  be  adfudged  to  die  plaintiff,  or,  in  case  of  his  death, 
to  hia  executors  or  admiaistrators  (2  Wms.  Saund.  729).    Nor  ia 
there  any  provision  to  avoid  die  necessity  of  two  writs  of  tcL  fn, 
(or  revivor)  ;  one,  to  make  the  executors  or  administrators  parties 
to  the  record;  the  other,  to  give  them  an  opportunity  of  pleading 
want  of  assets,  or  other  matter  that  an.  executor  may  plead  to  a 
9cLfa.0n  final  judgment  againat  the  tascator  (see  2  Wms.  Saond. 
72  r> 

141.  The  marriage  of  a  woman  plaintiff  or  defend-*  Marriage  not 
ant  shall  not  csubo  the  action  to  abate,  but  the  action  [£,0^^  ^' 
maj,  notwithatanding  be  proceeded  with  to  judgment ; 
and  such  judgment  may  be  executed  againat  the  wife 
alone,  or,  hv  suggestion  or  writ  of  rerivor  pursuant  to 
this  act,  judgment  may  be  obtained  against  me  husband 
and  wife,  and  execution  issue  thereon  ;  and  in  case  of 
a  judgment  for  the  wife,  execution  may  be  issued 
thereupon  by  the  authority  of  the  husband  without  any 
writ  of  reviTor  or  suggestion ;  and  if  in  any  such 
action  the  wife  shall  sue  or  defend  by  attorney 
appointed  by  her  when  sole,  such  attorney  shall  hare 
aathority  to  continue  the  action  or  defence,  unless  such 
authority  be  countermanded  by  the  husband,  and  the 
attorney  changed  according  to  the  practice  of  the 
court. 

Thu  section  does  not  apply  in  die  oaae  of  tiie  marriage  of 'a 
female  defendant  o/iler  jadgment  lifyrrk  v.  Ccoiu,  26  L.  T.  176, 
Q.B.) 


110 


THE  COMMON  LAW  PROCEDURE  ACT. 


Formerly 
pleadcAU  in 
abatement. 


Execution, 


Bankruptcy 
and  in- 
solvency of 
plaintiff, 
when  not  to 
abate  action. 


Plea  <if  bank" 
ruptqf  or  in- 
eolvencff. 


If  an  action  is  brought  by  or  against  a  married  woman  as  a 
feme  iole,  the  defendant  in  the  first  case,  the  wife  in  the  second, 
may  plead  in  abatement  (ss.  86,  37).  This  section  provides  for 
the  event  of  marriage  after  action  brought 

If  a  woman  married  after  action  brought,  and  before  trial,  the 
coverture  was  also  pleadable  in  abatement,  either  directly  by  such 
a  plea,  or  by  a  plea  puis  darrein  eonUnwtnce  ( Walker  v.  Golling, 
11  M.  &  W.  78).    Coverture  can  no  longer  be  thus  pleaded. 

Formerly,  again,  if  a  feme  tole  obtained  judgment,  or  a  judg- 
ment was  recovered  against  her,  and  she  married  before  execution, 
a  <ct.  fa,  must  have  been  brought  by  or  against  the  husband  to 
obtain  execution  (2  Wms.  Saund.  72, 1 ).  In  the  case  of  judgment 
against  the  wife,  the  party  who  has  recovered  such  judgment  may 
either  sue  out  execution  against  her  alone,  by  her  maiden  name 
(  Thorpe  V.  Arglet^  1  D.  &  L.  831);  or  may  suggest  the  judgment 
(s.  129),  or  brinz  an  action  upon  the  judgment,  or  sue  out  a 
writ  of  revivor  (s.  131)  against  the  husband  and  wife;  one  of 
which  latter  courses  it  will  be  the  more  prudent  to  follow,  for,  if 
the  wife  has  no  separate  property,  she  will  be  discharged  out  of 
execution  (Edwards  v.  Martyn,  L.  J.  21,  Q.  B.  86). 

142.  The  bankruptcy  or  insolvency  of  the  plaintiff 
in  any  action,  which  the  assignees  might  maintain  for 
the  benefit  of  the  creditors,  shall  not  be  pleaded  in  bar 
to  such  action,  unless  the  assignees  shall  decline  to 
continue,  and  give  security  for  the  costs  thereof,  upon 
a  judge's  order  to  be  obtained  for  that  purpose,  within 
such  reasonable  time  a£  the  judge  may  order,  but  the 
proceedings  may  be  stayed  until  such  election  is  made  ; 
and  in  case  the  assignees  neglect  or  refuse  to  continue 
the  action,  and  give  such  security  within  the  time 
limited  by  the  order,  the  defendant  may,  within  eight 
days  after  such  neglect  or  refusal,  plead  the  bank- 
ruptcy.* 

Formerly,  a  plea  of  the  plaintiff's  bankruptcy  or  insolvency, 
and  an  assignment  of  his  effects,  whereby  his  rights  of  action 
vested  in  the  assignees,  was  a  good  plea  in  bar  to  the  further 
maintenance  of  the  action  (2  Wms.  Saund.  72  m,  note  k).  The 
question,  what  rights  of  action  vest  in  the  assignees,  is  discussed 
fiilly  in  Rjogert  v.  Spenee  (13  M.  &  W.  571 ;  12  CI.  &  Fin.  700), 
and  Drake  v.  Beckham  (2  Ho.  of  Lords  Cases,  679) :  see  also 
Morgan  v.  Taylor  (6  C.  B.,  N.  S.  653). 

This  section  contemplates  the  bankruptcy  or  insolvency  of  the 
plaintiff  after  action  brought;  and  if  it  occurs  after  plea  the 
bankruptcy  must  be  pleaded  p/uU  darrein  continuance  (s.  69,  n.). 
But  it  cannot  be  pleaded  until  eight  days  after  the  assignees 
have  declined  to  continue  the  action,  and  to  give  securitv  for 
costs ;  and  the  expiration  of  these  eight  days  would  probably  be 
deemed  the  time  *'  when  the  matter  of  the  plea  arose,"  withia 
8.  69,  ante.  The  defendant  should  take  out  a  summons  at  cham- 
bers, calling  upon  the  assignees  to  make  their  election,  and  in  the 
meantime  that  proceedings  be  stayed. 

*  This  lectton  does  not  enact  that  the  "  injolvmcy"  may  be  pleaded,  but 
«<  bankniptcy"  may  be  intefpitted  hen  to  indiide  iniolTeney. 
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If  the  action  is  brought  by  the  plaintiff  and  hit  wife  (as  upon 
a  note  made  to  the  wife  before  marriage,  or  other  chote  in  action 
reducible  into  possession),  and  the  plaintiff  becomes  bankrupt,  it 
does  not  appear  that  his  assignees  may  continue  the  action  under 
this  section  (see  Sherrington  ▼.  Yates,  12  M.  k  W.  855  ;  Dingley 
▼.  Yatety  L.  i.  26,  Ex.  55). 

If  a  plaintiff,  who  has  recovered  interloeutory  judgment,  be- 
comes a  bankrupt  before  final  judgment,  his  assignees  may 
proceed  to  final  judgment  in  his  name  to  have  execution.  So» 
if  the  defendant  brings  error  on  a  judgment,  and  the  plaintiff 
becomes  bankrupt,  the  assignees  may  proceed  to  an  afiirmance 
of  the  judgment  in  the  name  of  the  bankrupt.  In  either  case 
the  assignees  must  sue  out  a  writ  of  revivor  to  have  execution  (2 
Wms.  Saund.  72  m,  n). 

Abre8t  of  Judgment,  and  Judgment  non 
obstante  yeredicto. 

And  with  respect  to  the  proceedings  upon  motions 
to  arrest  the  judgment,  and  for  judgment  non  obstante 
veredicto f  be  it  enacted  as  follows  : 

143.  Upon  anj  motion  made  in  arrest  of  judgment,  Upon  motion 
or  to  enter  an  arrest  of  judgment,  pursuant  to  the  {jld^em,' 
statute  passed  in  the  first  year  of  his  late  Majesty  punuantto 
King  William  the  Fourth,  intituled  "An  Act  for  the  J.^OTfor 
more  speedy  Judgment  and  Execution   in  Actions  Judgment 
brought  in  his  Majesty's  Courts  of  Law  at  West-  !!?fdieto"' 
minster,  and  in  the  Court  of  Common  Fleas  of  the  omitted  facts 
County  Palatine  of  Lancaster,  and  for  amending  the  oTtibe  court* 
Law  as  to  Judgment  on  a  Cognovit  actionem  in  Cases  '>««»88««*«*« 
of  Bankruptcy,"  or  for  j  udgment  non  obstante  veredicto, 
by  reason  of  the  nonayerment  of  some  alleged  material 
fact  or  facts  or  material  allegation,  or  other  cause,  the 
party,  whose  pleading  is  alleged  or  adjudged  to  be 
therein  defective,  may,  by  leave  of  the  court,  suggest 
the  existence  of  the  omitted  fact  or  facts,  or  other 
matter,  which  if  true,  would  remedy  the  alleged  defect ; 
and  such  suggestion  may  be  pleaded  to  by  the  opposite 
party  within  eight  days  after  notice  thereof,  or  such 
further  time  as  the  court  or  a  judge  may  allow ;  and 
the  proceedings  for  trial  of  any  issues  joined  upon 
such  pleadings  shall  be  the  same  as  in  an  ordinary 
action. 

In  thii  section  are  introduced  the  words  *'  or  other  eauu" ;  from  Arrest  ttf 
which  it  would  appear  that  in  every  case  of  a  motion  in  arrest  J^tdgment. 
of  judgment,  or  for  judgment  non  ob.  wr.,  a  suggestion  of  what  is 
necessary  to  remedy  the  defect  may  be  entered  ;  and  the  section 
goes  on  to  enact,  that  a  suggestion  of  the  omitted  facts,  **or 
other  matter,"  may  be  made. 

The  cases  in  which  judgment  will  be  arrested  are  collected  in  /«  ^hat 
the  notes  to  HambUton  y.  Veore  (2  Wms.  Saund.  169>,  and  in  <»<««* 
Kitchenwum  ▼.  Skeel  (8  Exch.  49). 
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Judgment 
Don  obstante 
▼eredlcto. 


Motion  in 
arrett  of 
Judgment, 


Iffeetof 
judgmtnt 
non  obstante 
veredicto. 


Judgment  to 
follow  result 
of  sugges- 
tion. 


Cottaof 


When  judgment  umi  ob.%«r»  wiB  be  awatded,  and  in  whftt  oases 
■ve  pleader  ordered,  see  2  Wins.  Saund.  309  e,  f. 

In  UmiU^  v.  Bv^fM  (L.  J.  22,  Q.  B.  265),  it  was  held  (p.  269) 
that  to  entitle  a  defendant  to  a  mie  for  a  suggestion  undier  this 
section,  such  facts  must  be  clearly  and  satisfactorily  alleged  apom 
affidavit,  as  would,  if  added  by  the  suggestion*  make  the  pleading 
good  ;  see  also  Fuher  v.  Bridges,  L.  J.  22,  Q.  B.  270  and  273,  n*  i 
and  Murgatroyd  v.  i{o6siijoii,  2l  Jur.  616,  618. 

The  motion  in  arrest  of  judgment,  or  for  judgment  umi  ok,  wr^ 
must  be  made  within  four  days  after  the  trial,  if  it  haa  taken 
place  in  term,  and  if  out  of  term,  within  the  first  four  days  of  the 
next  term  (R.  G.,  H.  T.  1863,  r.  60 ;  Thomas  ▼.  Jonos,  4  M .  &  W. 
28) ;  unless  by  consent  of  the  other  party  further  time  is  allowed 
by  the  court  (Harris  v.  Great  Northern  Railway  Company ,  L.  J. 
21,C.  P.  16). 

A  motion  in  arrest  of  judgment  may  be  made  after  judgment 
by  default,  but  not  after  judgment  on  demurrer  {Edwards  v.  Blunt, 
1  Str.  425).  Error  will  lie  after  a  judgment  has  been  arrested 
{Cook  T.  Oiley,  3  T.  R.  $64,  n.) 

Judnent  non  oIk  on*,  is  interlocutory.  Where  there  are  no 
other  pleas  on  the  record  than  those  on  which  the  plaintiff  has  ob- 
tained judgment  non  ob.  ver^  and  his  claim  is  unliquidated,  the 
plaintiff  may  sue  out  a  writ  of  inquiry  to  assess  his  damages, 
without  leave  of  the  court  {Shtpherd  v.  HaUs,  2  Dowl  433)  ?  but 
if  the  action  is  oidy  brought  to  recover  nominal  damages,  as  to 
try  a  right,  the  verdict  for  the  defendant  may  be  set  aside  by  the 
court,  and  a  verdict  with  nominal  damages  entered  for  the  plain- 
tiff {Selhy  V.  Robinson,  6  T.  R.  758). 

These  motions  are  not  frequently  made,  now  that  parties  may 
demur  and  plead ;  and  even  when  there  is  no  demurrer,  but  the 
pleading  appears  doubtftil  at  the  trial,  it  is  common  to  reserve  by 
consent  its  merits  for  the  determination  of  ^e  court,  and  to  get 
the  jury  to  assess  damages  contingently. 

The  1  Will.  4,  c.  7,  which  enables  the  judge  before  whom  a 
eause  is  tried,  to  certify  for  immediate  execution ;  and  provides 
that  judgment  may  thereupon  be  signed,  although  the  court  is 
not  sitting,  and  that  execution  anay  be  issued ;  further  enacts, 
that  the  judgment  may  be  vacated,  execution  stayed  or  set  aside, 
an  arrest  of  judgment  entered,  or  a  new  trial  or  new  writ  of  in- 
quiry granted,  and  that  a  writ  of  restitution  may  thereupon  be 
issued,  as  on  the  reversal  of  a  judgment  by  writ  of  error. 

144.  If  the  fact  or  facts  suggested  be  admitted,  or 
fonad  to  be  tme,  the  partj  suggesting  shall  be  entitled 
to  such  judgment  as  he  would  have  been  entitled  to,  if 
finch  fact  or  facts  or  all^ations  had  been  originfldly 
stated  in  such  pleading,  and  proved  or  admitted  on  the 
trials  together  with  tiie  costs  of,  and  occasioned  by, 
the  suggestion  and  proceedings  thereon  $  but  if  sock 
fact  or  facts  be  found  nntme,  the  opposite  party  shall 
be  entitled  to  his  costs  of,  and  occasioned  by,  the 
suggestion  and  proceedings  thereon,  in  addition  to  any 
other  coats  to  which  he  may  be  entitled. 

145.  Upon  an  anwt  oi  judgment,  or  judgmeotr  nM 
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chttamte  veredictOy  tlie  court  shall  adjudge  to  the  party,  abortwe 
againdt  whom  sudi  judgment  is  given,  the  cofits  *^^' 
oocasiotied  by  the  trial  or  any  issues  of  ft<ct,  arising 
out  of  die  pleading  for  defect  of  which  such  judgment 
is  given,  upon  whidi  such  party  shall  have  succeeded  ; 
and  such  costs  shall  be  set  off  against  any  motiey  or 
costs  adjudged  to  the  opposite  party,  and  execution 
may  issue  for  the  balmoe,  if  any. 

Formerly,  upon  a  motion  in  arrest  of  judgment,  each  party  paid 
his  own  costs  ( Gamerw  v.  RsffnoUUt  Cowp.  407) ;  and  on  a  judg- 
ment nam  •(.  iwr.,  neither  party  was  enti&d  to  the  costs  of  immftx 
terial  issues  {GootUntru  ▼.  £mmm«,  2  Dowl.  206).  If  the  rule 
miti  is  discharged,  the  party  successfully  showing  cause  is  entitled 
to  the  costs  of  doing  so,  as  costs  in  the  cause  {HotlgkiMou  ▼• 
Wyaiit  1  D.  &  L.  668). 


Errok. 

And  with  respect  to  proceedings  in  error,  be  it 
enacted  as  follows:  — 

The  law  as  to  writs  of  error  is  ooUeoted  in  the  notes  to  Jacqwn 
¥.  CeMwr  (2  Wms.  Saund.  1(K)). 

These  sections  do  not  apply  to  informations  in  the  nature  of 
fw  wtrrmnto  {Reg.  v.  SeaU,  5  £.  &  B.  1). 

146.  No  judgment  in  any  cauBe  shall  be  reversed  or  Error  to  iw 
avoided  fbr  any  error  or  defect  therein,  unless  error  be  JJiJhta  lix 
commenced,  or  brought  and  prosecuted  with  effect,  yean. 
within  six  years  after  such  judgment  signed  or  en- 
tered of  record. 

The  period  within  which  error  might  formerly  be  brought  was 
twenty  ^ears  (10  &  11  Will.  Z,  c.  14).  The  court  will  not  sum- 
marily interfere  to  quash  the  proceedings  (s.  166)  if  the  error  is 
brought  after  six  years ;  for  tne  party  bringing  error  is  not  to  be 
deprived  of  the  benefit  of  replying  any  of  such  exceptions  as  are 
set  out  in  s.  147,  i^fra  (Biggs  v.  Evantf  2  Sir.  8S7). 

147.  If  any  person  that  is  or  shall  be  entitled  to  ProTiiofor 
iMTiig  error  as  aforesaid  is  or  shall  be,  at  the  time  of  *»«**"**«•• 
such  title  accrued,  within  the  age  of  twenty-one  years, 

feme  covert^  non  compos  mentiSf  or  beyond  the  seas, 
then  such  person  shall  be  at  liberty  to  bring  error  as 
aforesaid,  so  as  such  person  conmiences,  or  brings  and 
prosecutes  the  same  with  effect,  within  six  years  after 
coming  to  or  being  of  full  age,  discovert,  of  sound 
memory,  or  return  f¥om  beyond  the  seas;  and  if  the 
opposite  party  shall,  at  the  time  of  the  judgment 
signed  or  entered  of  record,  be  beyond  the  seas,  then 
error  may  be  brought^  provided  the  proceedings  be 
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commenced  arid  prosecuted  with  effect  within  six 
years  after  the  return  of  such  party  from  beyond  seas. 
Writ  of  error  148.  A  writ  of  eiTOF  shall  not  be  necessary  or  used 
abolished.  -^^  ^^^  causc,  and  the  proceeding  to  error  shall  be  a 
step  in  the  cause,  and  shall  be  taken  in  manner  herein- 
after mentioned;  but  nothing  in  this  act  contained 
shall  invalidate  any  proceedings  already  taken  or  to  be 
taken  by  reason  of  any  writ  of  error  issued  before  the 
commencement  of  this  act. 

Jn  v?uu  The  proceeding  in  error  given  by  this  section  does  not  apply 

**"**•  where  there  has  been  a  change  of  parties  since  the  judgment ;  and 

in  such  cases,  a  set.  fa.  ad,  audiendum  errores  may  still  be  required 
(Curlewis  v.  Earl  ^f  Momington,  L,  J.  27,  Q.  B.  269);  nor  does 
it  apply  to  criminal  proceedings;  nor  to  outlawry  (Solomon  w, 
Graham,  6  E.  &  B.  309;  Arding  v.Holmer,  L.  J.  25,  Ex.  261 ). 

A  writ  of  error  lies  from  all  inferior  courts  of  record  (except  in 
London,  the  Cinque  Ports,  and  the  Stannaries)  to  the  Queen's 
Bench  for  error  in  law ;  and  although  the  writ  of  error  is  abolished 
generally,  the  other  words  of  the  section  seem  to  limit  the  aboli- 
tion to  cases  where  error  can  be  a  *'  step  in  the  cause" :  see  cases 
cited  supra. 

Error  is  either  in  law  or  in  fact :  as  to  error  in  law,  see  s.  155 ; 
and  as  to  error  in  fact,  see  s-  158.  Error  does  not  lie  on  a 
feigned  issue  (Snook  v.  Mattock,  5  A.  &  £.  239 ;  King  v.  Simmon*, 
1  Ho.  L.  Cas.  755).  But  error  lies  on  a  judgment  by  default 
under  s.  27  (Hodsoll  v.  Baxter,  L.  J.  28,  Q.  B.  61);  and  on  a 
judgment  recorded  under  s.  4^  ;  and  on  a  special  case  (C.  L.  P. 
A.  ISSi-,  B.  32,  post).  It  cannot  be  brought  until  judgment  has 
been  given  on  the  whole  record  (Becham  v.  Knight,  7  Dowl.  409) ; 
and,  accordingly,  if  error  is  brought  on  a  judgment  on  demurrer 
to  pleas  that  go  to  the  whole  cause  of  action ;  if  issues  of  fact  are 
undisposed  of,  the  proceedings  in  error  will  be  quashed  ( Tolson  v. 
Kaye,  7  Scott,  N.  R.  222).  It  lies  on  a  judgment  of  nonsuit 
{Evans  v.  Swete,  2  Bing.  326).  A  writ  of  error  was  considered  a 
new  action,  and  the  party  bringing  error  might  do  so  in  the  name 
of  a  different  attorney  from  the  attorney  in  the  cause,  without  ob- 
taining a  judge's  order  to  change  (Batchelor  v.  Ellis,  7  T.  R.  337). 
Error  is  now  **a  step  in  the  cause;"  so  that  the  proceedings 
(semble)  should  go  on  in  the  name  of  the  attorney  on  the  record ; 
and  the  order  of  the  names  of  the  parties  should  no  longer  be 
reversed,  as  was  done  formerly  when  a  defendant  brought  error. 

As  to  costs,  see  Fisher  v.  Bridges  (L.  J.  24,  Q.  B.  165) ;  Mar- 
shall v.  Jackson  (L.  J.  24,  Q.  B.  166,  n.);  and  as  to  defendant 
below,  when  bringing  error,  being  compelled  to  give  security  for 
costs,  when  resident  abroad,  see  Hill  v.  Fox  (3  H.  &  N.  547). 

Error  In  law,  149.  Either  party  alle&cine:  error  in  law  may  deliver 
*  to  one  of  the  masters  of  the  court  a  memorandum  in 
writing,  in  the  form  contained  in  the  schedule  (A^  to 
this  act  annexed,  marked  No.  10,  or  to  the  like  effect, 
entitled  in  the  court  and  cause,  and  signed  by  the 
party  or  his  attorney,  alleging  that  there  is  error  in 
law  in  the  record  and  proceedings;  whereupon  the 
master  shall  file  such  memorandum,  and  deliver  to  the 
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party  lodging  the  Bame  a  note  of  the  receipt  thereof; 
and  a  copy  of  such  note,  together  with  a  statement  of 
the  grounds  of  error  intended  to  be  argued,  may  be 
served  on  the  opposite  party  or  his  attorney. 

One  of  leveral  parties  agiinst  whom  a  judgment  hai  been 
given  may  proceed  in  error;  and,  if  so,  the  memorandum  should 
state  the  names  of  those  so  bringing  error  (s.  164). 

150.  Proceedings  in  error  in  law  shaU  be  deemed  a  Error  not 
tupenedeas  of  execution  from  the  time  of  the  service  J5f^|2rJic«  of 
of  the  copy  of  such  note,  together  with  the  statement  the  copy  of 
of  the  grounds  of  error  intended  to  be  argued,  until  ^SJUdJo?* 
default  m  putting  in  bail,  or  an  affirmance  of  the  judg-  •««'• 
ment,  or  discontinuance  of  the  proceedings  in  error,  or 
until  the  proceedings  in  error  shall  be  otherwise  dis- 
posed of  without  a  reversal  of  the  judgment:  provided 
always,  that  if  the  grounds  of  error  shall  appear  to  be 
frivolous,  the  court  or  a  judge  upon  summons  may 
order  execution  to  issue. 

Immediately,  therefore,  on  obtaining  the  note  from  the  Master,  Service  <2f 
a  copy  of  it  should  be  made,  the  statement  of  the  grounds  of  error  i*<f^- 
annexed,  and  both  served  on  the  opposite  party.    The  service 
may  be  made  before  the  other  party  is  entitled  to  sign  judgment ; 
and  it  is  a  supertedetu  of  execution,  which,  if  issued,  will  be  set 
aside  (Somerville  v.  fVhitey  6  East,  145  ;  2  Wms.  Saund.  101  i). 

If  the  note  contains  no  statement  of  ^he  grounds  of  error  in-  Statement  qf 
tended  to  be  argued,  the  opposite  party  may  issue  execution  at  gT^y^  ^ 
once ;  but  if  a  statement  is  made,  however  frivolous  the  grounds  *"^^' 
of  error  alleged  may  appear  to  be,  the  opposite  party  must  apply 
for  leave  to  issue  execution. 

Execution  may  be  ordered  to  issue  if  the  grounds  of  error  in-  Execution^ 
tended  to  be  argued  appear  to*be  frivolous,  but  they  must  be  evi>  notrnttutand-  . 
dently  frivolous.   In  an  action  for  slander,  when  the  defendant —  V^  **T^ 
after  having  moved  in  arrest  of  judgment  on  two  grounds,  on  one 
only  of  which  he  had  obtained  a  rule  niii,  which  was  discharged 
on  cause  being  shown  against  it — brought  error  on  the  same 
grounds,  the  court  refused  leave  to  issue  execution.    "  A  party 
IS  entitled  to  a  writ  of  error  ex  debiio  justUia;  and  unless  the 
causes  of  error  are  clearly  frivolous,  we  cannot  interfere"  (Per 
Parke,  B.,  in  Gardner  v.  miUanu,  3  Dowl.  796).     When  error 
was  brought  on  the  ground  that  the  declaration  on  a  bill  did  not 
aver  presentment  to  the  acceptor,  the  court  allowed  execution  to 
issue  (5%«/^ofi  V.  Braithwaite,  8  M.  &  W.  256);  and  so  when  the 
ground  of  error  was  that  no  promise  to  pay  interest  could  be 

implied  from  the  forbearance  of  money  at  defendant's  request  i 

(Nordenstrom  v.  Pitt,  13  M.  &  W.  723).  Execution  will  probably 
be  allowed  to  issue  on  a  judgment  of  nonsuit,  should  error  be 
brought  in  such  a  case,  unless  some  substantial  ground  of  error  is 
alleged  {Box  v.  Bumeii,  1  H.  Bl.  432;  Evant  v.  Swete,  2  Bing. 
826). 

The  court  refused  to  allow  execution  to  issue  under  this  section, 
pending  proceedings  in  error,  it  being  stated  that  the  writ  of 


116  THE  COKMOX  LAW  PllOCEDURE  ACT. 

enwr  was  bttmglit  bomi  JUe  tinder  the  advice  of  counsel,  and  not 
for  ike  purpose  of  delay,  and  it  not  appearing  that  the  grounds  of 
eiTor  were  so  frivolous  as  not  to  admit  of  argument  {Hall  v.  Csm- 
der,  2  C.  B.,  N.  8.  49). 

After  the  service  of  the  docotnents  provided  by  s.  149,  ante, 
execution  cannot  issue  on  the  original  judgment  ( except  by  order 
of  the  court  or  a  judge),  until  de&nlt  in  putting  in  bail  (a  \6\  ), 
affirmance  of  the  judgasent  (s.  155),  discontinuance  (s.  169),  or 
until  the  proceedings  in  error  be  disposed  of  otherwise  than  by  a 
reversal  of  the  judgment,  as  by  a  judgment  of  non  prot.  (s.  153), 
in  which  last  case  judgment  must  be  signed  before  execution  can 
issne  (A.  Katherin^t  Dock  Company  V.  Uiggt,  10  Q.  B.  655). 

Baflinenar.  151.  Upon  any  judgment  hereafter  to  be  given  in 
any  of  the  said  Superior  Courts  of  common  law  in  anj 
action,  execution  ehail  not  be  stayed  or  delayed  by  pro- 
ceedings in  error,  or  supersedeas  thereupon,  without 
the  6[)ecial  order  of  the  court  or  a  judge,  unlets  the 
person  in  whose  name  such  proceedings  in  error  be 
brought,  with  two,  or,  by  leave  of  a  court  or  a  judge, 
more  than  two  sufficient  sureties,  such  as  the  court 
(wherein  such  judgment  is  or  shall  be  given)  (x  a  judge 
shall  allow  o^  shall,  within  four  clear  days  after  lodg- 
ing the  memorandum  alleging  error,  or  after  the  sign- 
ing of  the  judgment,  whichever  shall  last  happen,  or 
before  execution  executed,  be  bound  unto  the  party  for 
whom  any  such  judgment  is  or  shall  be  given,  by  re- 
cognizance to  be  acknowledged  in  the  same  court,  in 
double  the  sum  adjudged  to  be  recovered  by  the  said 
judgment,  (except  in  case  of  a  penalty,  and  in  case  of 
a  penalty  in  double  the  sum  really  due,  and  double  the 
costs,)  to  prosecute  the  proceedings  in  error  with 
effect,  and  also  to  satisfy  and  pajr  (if  the  said  judg- 
ment be  affirmed,  or  the  proceedmgs  in  error  be  dis- 
continued by  the  plaintiff  therein,)  all  and  singular  the 
sum  or  sums  of  money  and  costs  adjudged  or  to  be  ad- 
judged upon  the  former  judgment,  and  all  costs  and 
damages  to  be  also  awarded  for  the  delaying  of  exe- 
cution, and  shall  give  notice  thereof  to  the  defendant 
in  error,  or  his  attorney. 

In  what  Sec  the  cases  under  the  old  practice  collected  in  2  Wms.  Satind* 

*^^*^'  101  m— p.    The  statute  6  Geo.  4^  c  96,  did  not  apply  to  error 

in  iact  {Levy  v.  Price,  2  M.  &  W.  533);  bringing  which  is  so  far 

a  empersedeaSf  that  execution  cannot  be  issued  without  the  order 

of  the  court  or  a  judge  {SewtpU  v.  Turner,  6  M.  &  W.  152). 

This  section  has  been  held  not  to  apply  in  the  case  of  a  plain- 
tiff alleging  error  {James  v.  Cochrane,  9  Ezch.  552). 
Baa  in  Though  the  recognizance  seems  intended  to  be  in  the  name  of 

the  plaintiff  in  error,  as  well  as  the  names  of  the  sureties,  it  has 
been  held  (under  8  Jac  1,  c.  8),  that  it  is  sufficient  if  the  plain- 
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tiff  procures  securities  to  become  bound  for  him  (Z^Mren  ▼, 
2  B.  &  P.  433 ;  lUam  v.  Deardon,  8  East^  298). 

The  bail  should  be  put  in  within  four  d^ar  days  after  lodging  Whenptuin. 
the  meniorandum  with  the  Master,  or  after  the  signing  of  the 
judgment  (which  is  generally  done  at  the  time  of  taxing  costSi 
pr  before  execution  executed).  The  ngni»g  qf  the  judgment  hen 
intended,  from  which  the  four  days  are  to  be  reckoned,  is  the 
final  judgment,  completed  by  the  insertion  of  the  amount  of  the 
taxed  costs,  and  not  what  is  ordinarily  understood  as  the  signing 
of  the  judgment  (Blackbum  v.  Kym$r^  5  Taunt.  672);  nliter  under 
8.  189,  anU ;  Fewins  ¥.  Letbbridg^,  4  H.  3c  N.  418).  If  execu- 
tion has  issued,  but  is  not  executed,  error  is  a  tupertedeatf  so  that 
the  sheriff  is  a  trespasaer  if  he  proceeds  after  notice  {BeUktm 
V.  Marshall f  4  B.  &  Ad.  336).  If  execution  is  sued  out  after  the 
service  of  the  notice,  and  within  the  four  days  after  the  final 
j;udgment,  it  may  be  set  aside  if  bail  is  put  in  (^ontf  r.  BacckuSf 
2  T.  R.  44).  If  bail  is  not  put  in  within  the  time  allowed,  exe.« 
cution  may  be  issued ;  and  if  sham  bail  is  put  in,  it  may  be 
treated  as  a  nullity,  and  execution  may  be  issued  ( fFard  v.  £mI, 
1  B.  3e  C.  268  ;  SuicUff§  ▼.  Eldred,  2  DowL  184).  Money  cannot, 
as  of  right,  be  paid  into  court  in  lieu  of  bail  {CpUins  v.  Qt^imet 
1  M.  &  G.  938,  note  a). 

Upon  error  being  brought  in  the  House  of  Lords,  after  judr. 
ment  in  the  Exchequer  Chamber,  fresh  bail  must  be  put  m 
{CoUbrooke  v.  DiggSt  1  Str.  627). 

The  notice  of  bail  required  by  the  section  must  bs  given 
within  the  time  limited,  otherwise  the  defendant  may  sue  out 
execution  {Attenbtsry  v.  Smith,  2  D.  &  R.  86,  n.). 

For  forms  of  notice  of  putting  in  bail,  see  Chitty's  Forms ;  and 
as  to  the  practice  generally,  1  Chit  Arch.,  10th  edit,  pp.  619-^ 
668. 

Execution  may  be  stayed  pending  proceedings  in  enror,  by  a  Staffing  exe- 
special  order  of  ths  court  or  a  judge.  cution. 

See  as  to  staying  proceedings  against  a  defendant's  bail  (on 
SMSfM  process)  pending  proceedings  in  error,  R.  G.,  H.  T.  18ii63, 

r.  no. 

152.  The  assigiimeiit  of  and  joinder  in  error  in  law  suggestion 
shall  not  be  necessary  or  used,  and,  instead  thereof^  a  ISHJJiient 
suggestion  to  the  effect  that  error  is  alleged  bj  the  one  of  snd  join- 
party  and  denied  by  the  other,  may  be  entered  on  the  ^^  *°  *"'"^* 
judgment  roll  in  the  form  conlained  in  sdbedule  (A.) 
tp  ^is  Act  annexjed,  murked  No,  U,  or  to  the  like  eneet: 
provided  that  in  ca^  the  defendant  in  error  intends  to 
risij  upon  the  proceeding  in  error  being  barred  \jj 
U^ae  of  time,  or  by  release  of  error,  or  other  like 
QuM>ter  of  fact,  be  may  giye  four  days  written  notice 
to  tlie  plaintiff  in  error  to  assign  error  aa  heretofore^ 
instead  of  entering  the  suggestion:  aad  he  akall, 
wlthia  eight  days,  plead  thereto  the  bar  by  lapse  of 
time,  or  release  of  error,  or  other  Uke  matter  of  &ot| 
md  thereupon  such  prooeedingB  may  be  had  aft  hore^ 
tof<»e, 

nggestian  k  tp  Wentarad  kgr  tba  plaintiff  In  error,  imleM 
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AttujfnmetU 
qf  errors. 


the  defendant  has  given  him  four  days  notice  to  assign  eirors ; 
and  in  order  to  do  so,  the  plaintiff  in  error  must  first  enter 
the  proceedings  on  the  rolL 

The  defendant  in  error  may  give  the  plaintiff  notice  to  assign 
errors  as  heretofore.  (As  to  assignment  of  errors,  see  2  Wms. 
Saund.  101  n).  The  plaintiff  must  then  assign  error  within  ten 
days(s.  153),  and  the  defendant  in  error  plead  thereto  in  eight  days 
(unless  farther  time,  in  either  case,  is  obtained);  and  thereupon 
such  proceedings  may  be  had  as  heretofore,  see  R.  G.,  H.  T. 
1853,  rr.  65,  66  ;  1  Chit  Arch.,  10th  edit.  pp.  519—558. 

An  appeal  against  a  rule  to  enter  a  verdict,  under  the  C.  L. 
P.  A.  1854*,  B.  34,  may  be  made  and  argued  with  a  suggestion 
under  this  section  ( Wkeelion  v.  HanJUtty,  8  £.  &  B.  232). 


RoUtobe 
made  up  and 
•uggettion 
entmd  by 
plaintiff  in 
eiTor. 


153.  The  roll  shall  be  made  up,  and  the  Buggestion 
last  aforesaid  entered  by  the  plaintiff  in  error  within 
ten  days  after  the  service  of  the  note  of  the  receipt  of 
the  memorandum  alleging  error,  or  within  such  other 
time  as  the  court  or  a  judge  may  order;  and  in  default 
thereof,  or  of  assignment  of  error  in  cases  where  an 
assignment  is  required,  the  defendant  in  error,  his 
executors  or  administrators,  shall  be  at  liberty  to  sign 
judgment  of  non  pros. 

The  suggestion  is  to  be  entered  by  the  plaintiff  in  error,  who 
may  be  one  of  several  acainst  whom  judgment  has  been  given. 
If  one  or  more  of  several  brings  error,  and  the  others  decline  to 
join,  the  names  of  the  parties  who  decline  to  bring  error  must  be 
suggested  in  the  memorandum  alleging  error  (s.  154).  Further 
time  to  suggest  or  assign  error  may  be  obtained  as  in  ordinary 
cases. 

Judgment  of  non  prog,  will  be  signed  by  one  of  the  Masters 
of  the  court  in  which  the  original  judgment  was  given  (7  Will. 
4  &  I  Vict  c.  80),  who  will  also  tax  the  defendant's  costs ;  upon 
which  execution  may  be  immediately  issued  (s.  155). 

Judgment  must  be  signed  before  execution  can  be  issued 
(St.  Katherme'i  Dock  Company  yr.Biggt,  10  Q.  B.  655). 


Error  '  154.  In  case  error  be  brought  upon  a  judgment 

oM^onlverai  given  against  several  persons,  and  one  or  some  only 
penona  gi^^U  prooeed  in  error,  the  memorandum  alleging  error, 
v^omjndg.    And  the  note  of  the  receipt  of  such  memorandum, 

t«ra  divMi  '^^^  ^^'^  ^®  names  of  the  persons  by  whom  the  pro- 
ceedings are  taken;  and  in  case  the  other  persons, 
against  whom  judgment  has  been  given,  decline  to  join 
in  the  proceedings  in  error,  the  same  may  be  continued, 
and  the  suggestion  last  aforesaid  entered,  stating  the 
persons  by  whom  the  proceedings  are  brought,  without 
any  summons  and  severance,  or  if  such  other  persons 
elect  to  join,  then  the  suggestion  shall  state  tiiem  to 
be,  and  they  shall  be  decno&ed  as  plaintifb  in  error, 
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although  not  mentioned  as  such  in  the  previous  pro- 
ceedings. 

Formerly,  eiror  could  be  brought  only  in  the  names  of  ail  the 
parties  against  whom  judgment  was  given ;  and  notwithstanding 
the  death  of  any  one,  he  must  still  have  been  named,  and  his 
death  suggested  in  the  writ.  A  writ  of  error  brought  by  one  or 
more  of  uie  defendants  only  might  have  been  quashed  ( Walker  y, 
Stokoe,  1  Ld.  Raym.  71).  It  was  therefore  brought  in  the  names 
of  all  the  parties ;  and  if  any  one  or  more  refused  to  appear  and 
assign  errors,  they  must  have  been  summoned  and  have  severed, 
after  which  the  writ  might  be  proceeded  with  (2  Wms.  Saund. 
101  g).  A  writ  of  error  brought  by  one  or  more  of  several  de- 
fendants (though  formerly  liable  to  be  quashed  on  this  ground) 
nevertheless  operated  as  a  supersedeas  of  execution  as  to  all  the 
defendants ;  and  if  the  defendant  in  error  did  not  quash  the 
writ,  but  had  the  judgment  affirmed,  he  could  only  sue  out  exe- 
cution for  his  costs  in  error  against  those  who  were  parties  to  the 
writ  (Laroehe  v.  fVasbrough,  2  T.  R.  787). 

Error  being  brought  by  one  or  more  of  several  defendants,  the 
memorandum  alleging  error  (s.  149)  is  to  be  in  the  name  of  such 
party  or  parties.  If  the  remaining  defendants  elect  to  join  before 
the  suggestion  is  entered  on  the  roll,  the  suggestion  of  error  will 
be  in  the  form  given  in  s.  152. 

155.  Upon  such   suggestion  of  error  alleged  and  jadgment- 
denied  being  entered,  the  cause  may  be  set  down  for  SSJij^jnto 
argument  in  the  Court  of  Error  in  the  manner  hereto-  court  instead 
fore  used;  and  the  judgment-roll  shall,  without  any  •'*»«•«'*?«• 
writ  or  return,  be  brought  by  the  master  into  the 
Court  of  Error  in  the  Exchequer  Chamber,  before  the 
justices,  or  justices  and  barons,  as  the  case  m^  be,  of 
the  other  two  Superior  Courts  of  Common  Law,  on 
the  day  of  its  sitting,  at  such  time  as  the  judges  shall 
appoint,  either  in  term  or  in  vacation;  or  if  the  pro- 
ceedings in  error  be  before  the  high  court  of  parliament, 
then  before  the  high  court  of  parliament,  before  or  at 
the  time  of  its  sitting;  and  the  Court  of  Error  shall 
and  may  thereupon  review  the  proceedings,  and  give 
judgment  as  they  shall  be  advised  thereon;  and  such 
proceedings  and  judgment,  as  altered  or  affirmed,  shall 
be  entered  on  the  original  record;  and  such  further 
proceedings  as  may  be  necessary  thereon  shall  be 
awarded  by  the  court,  in  which  the  original  judgment 
was  given. 

See  as  to  the  practice  upon  transmitting  the  record  to  the 
House  of  Lords  under  this  section,  Lane  v.  Hooper,  3  £.  &  B. 
781. 

Where  an  issue  in  law  is  Joined,  either  party  may  (R.  O.,  H.  3M<«v  datm 
T.  1858,  r.  67)  set  down  the  case  for  arp^ument  with  one  of  the  M  orgu- 
Masters  of  the  court  in  which  the  orinnal  judgment  was  given  *'*^^' 
(7  Will  4  &  1  Vict,  c.  80),  and  forthwith  give  notice  in  writing 
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Notict  ^ 
argume$U. 


Copies  of 
proceedingt 
to  hf  de- 
lirered  to  the 
Judges. 


Costs  in 
ei't  Of. 


tb«nof  to  the  other  partjv  Md  proceed  to  aigiunciit  in  like 
manner  as  on  a  demurrer.  It  is  suflicient  if  the  case  be  set 
down  four  days  before  the  day  fixed  for  actual  argument  {S.  E.  it. 
Company  r.  S.  W,  R,  Ccmpamy,  L.  J.  22,  Ex.  72 ;  JtweU  ▼•  Pmr, 
\S  C.  B.  68^). 

See  hereon,  R.  G.,  H.  T.  1853»  r.  68,  pott. 

No  entry  on  record  of  the  proceedings  in  error  is  necessary 
before  setting  down  the  case  for  argument ;  but  after  judgment 
has  been  given  in  the  Court  ni  Error  in  the  Excbequer  Chamber^ 
either  party  is  at  liberty  to  enter  the  proceedings  in  error  on  the 
judgment  roil  remaining  in  the  court  below,  from  whioh  exeoutioQ 
for  the  costs  in  error  is  issued,  as  in  ordinary  cases. 

As  to  eosta,  see  R.  a,  H.  T.  1853,  r.  69;  and  PI.  R.,  T.  T. 
1853,  r.  26 ;  and  C.  L.  P.  A.  1854,  s.  43,  poti ;  Fuker  ▼.  Bridgo^ 
L.  J.  24,  Q.B.  165;  MarshaU  ^.  Jackson,  L.J.24,Q.  &166(,b.; 
JtweU  Y.  Parr^  uln  tupra^  and  Cooper  v.  Slade,  7  H.  L.  Caa.  798,  n. ; 
S,  C,  L.  J.  28,  Q.  B.  82.  Before  this  rule,  the  taxation  of  the 
eosts  in  error  could  only  be  reviewed  by  the  Court  of  Emir  (Doe 
▼.  Francis,  7  DowL  193). 


Jurisdiction 
of  Courts  of 
Error  oTer 
the  proceed- 
ing*. 


Qoashing 
procetdings. 


156.  Courts  of  Error  shall  have  power  to  quash  the 
proceedings  in  error  in  all  cases  in  which  error  does 
not  lie,  or  where  thej  are  taken  against  good  faith,  or 
in  any  case  in  which  proceedings  in  error  might  here- 
tofore have  been  quashed  bj  such  courts;  and  such 
courts  shall  in  all  respects  have  such  jurisdiction  orer 
the  proceedings  as  over  tlie  proceedings  in  error  com- 
menced by  writ  of  error. 

proceedings  in  error  may  be  quashed, — 

L  Where  error  does  Bot  lie: 

2.  Where  they  are  taken  against  good  fiatb,  aa  where  tiiae  tn 
plead  was  obtained  on  condition  of  judgment  being  given  of  the 
term  {Cave  v.  Mastey,  3  B.  &  C.  735) ;  or  the  jury  discharged  in 
an  action  ibr  penalties  from  giring  a  verdict,  except  for  a  single 
penalty,  as  a  matter  of  form  {Jpothecai4*e'  COmptmy  ▼.  IfarrUomt 
12  A«  &  E.  042) ;  or  time  to  pay  obtained  on  a  pronuM  to  Mtlle 
(Caisr  ▼.  We$t,  2  T.  R.  183) : 

S.  In  any  case  in  which  such  proceedings  might-  htrotDlorQ 
have  been  quashed,  as  where  there  is  an  express  agreement  not 
tp  bring  error  {Camden  ^  Edie,  I  H.  Bl.  21),  or  an  implied  agree- 
ment not  to  do  so,  as  if  the  parties  agree  to  be  bound  by  the 
judgment  of  the  court  on  demurrer  {Brown  v.  OranoUk,  8  Do«H. 
7M ;  and  see  Garrmd  t.  Tnek,  8  C  B*  255,  where  the  eaaee  ate 
collected) : 

Costs  ape  pmble  in  all  cams  on  qoalhlag  proqecdingi  in 
error  (2  Wms.  Saund.  101 1). 


Court  of  ^S7.  Courts  of  Error  shall  in  all  cases  Hare  power 

^*'*J^^  to  give  such  judgment  and  award  such  process,  as  tba 
^  *^*'*    courts  from  whidk  error  is  br^ught^  oog^t  ta  1m^¥#  dose, 
withont  regard  lb  tha  part j  alleging  error. 

As  to  the  judgment  in  courts.  o(  error*,  see  PL  It,  T.  T,  185^ 


lldtllCQIIlt 

below. 


•  \ 
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r.  24;  Wmt.  Saiind.  101  b.b.;  P^ttett  w.  Vtmut,  11  Q.  B.  948 ; 
and,  siBce  this  enactment,  Kemot  v.  Pittit,  L.  J.  28,  Q.  B.  34,  n., 
and  MarduU  T.  Thellu$$im^  6  W.  R.  25,  C.  P.  A  judgment  was 
formerly  deemed  an  entire  thing,  which  could  not  be  reversed  in 
part,  and  aflBrmed  in  part  (2  Wma.  Saund.  rapra) ;  and  which  could 
not,  therefore,  be  confined  to  a  reversal  of  the  judgment  of  the 
court  below  on  a  demurrer,  so  as  to  allow  the  defendant  in  error 
to  retain  a  verdict  of  nominal  damages  on  the  issues  in  fact 
{Friar  v.  Grey,  15  Q.  B.  901 ). 

Hftherto,  a  Court  of  Error  could  not  award  a  writ  of  inquiry, 
where  the  damages  had  not  been  assessed;  as  where  judgment 
below  had  been  given  on  demurrer.  The  judgment  in  such  case 
was  interlocutory — quod  recuperet,  upon  which  the  court  below, 
when  the  transcript  roll  was  remitted  to  it,  awarded  a  writ  of 
inquiry. 

A  Court  of  Error  may  award  a  venire  de  novo  (Grant  v.  Attle,  2   ^JJ*?!!*' 
Doug].  722)  ;  but  it  could  not  formerly  award  a  repleader  {Gwynne  ^ir^or^re- 
▼.  BumeU,  6  Bing.  N.  S.  453  ;  7  CL  &  F.  572).  pieader. 

As  to  error  upon  an  award  of  a  trial  de  novo,  for  matter  ap-  c.  L.  P.  A. 
pearing  upon  the  record,  see  C.  L.  P.  A.  1854,  s.  43,  post,  18M, «.  43. 

158.  £ither  party  alleging  error  in  fact  may  deliver  Preceedinirs 
to  one  of  the  masters  of  the  court  a  memorandum  in  fact, 
writing,  in  the  form  contained  in  the  schedule  (A^  to 
this  act  annexed,  marked  No.  12,  or  to  the  like  efiect, 
entitled  in  the  court  and  cause,  and  signed  by  the  party 
or  his  attorney,  alleging  that  there  is  error  in  fact  in 
the  proceedings,  together  with  an  affidavit  of  the 
matter  of  fact  in  which  the  alleged  error  consists; 
whereupon  the  master  shaU  file  such  memorandum  and 
affidavit,  and  deliver  to  the  party  lodging  the  same  a 
note  of  the  receipt  thereof;  and  a  copy  of  such  note 
and  affidavit  may  be  served  on  the  opposite  party  or 
his  attorney;  and  such  service  shall  have  the  same 
^fect,  and  the  same  proceedings  may  be  had  thereafter 
as  heretofore  had  after  the  service  of  the  rule  for  al- 
lowance of  a  writ  of  error  in  fact. 

Error  in  fact  is,  where  there  are  matters  of  fact  not  appearing 
on  the  face  of  the  record,  which,  if  true,  show  the  judgment  to 
have  been  erroneous;  as  that  the  defendant  in  the  original 
action,  being  an  infant,  appeared  by  attorney ;  or  that  a  jenu, 
plaintiff  or  defendant,  was  under  coverture  at  the  time  of  com- 
mencing the  action. 

(But  a  defendant,  who  has  pleaded  in  bar  to  an  action  by  a 
feme  covert,  brought  in  her  own  name  by  attorney  as  a  feme  sole, 
cannot  afterwards  assign  the  coverture  for  error  (Coan  v.  Bowles, 
Carth.  124),  for  be  might  have  pleaded  it  in  abatement). 

Error  in  fact,  is  brought  in  the  court,  in  which  the  jud|;ncnt   Where 
alleged  to  be  erroneous,  is  given.    It  does  not  lie  either  m  the  ^""^f^^' 
Exchequer  Chamber  or  the  House  of  Lords ;  but  it  does  lie  in 
the  Queen's  Bench,  on  a  judgment  of  the  Common  Pleas  (Castle^ 
dine  v.  Mundy,  4  B.  &  Ad.  90,  97). 

Bail  ia  not  required  io  hriogiDg  orror  in  fact,  whick  is  only  so 

K.  a 
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discontinue 
proceedings 
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Judgment. 


Death  of 
plaintiff  in 
error  no 
abatement. 


far  a  tuperudeat,  that  execution  cannot  isane  without  a  ipeeial 
order  of  the  court  (nt  a  judge  {SempU  v.  Turner,  6  M.  &  W.  152). 

Error  in  fact  is  now  a  step  in  the  cause  (s.  148) ;  and  is  brought 
by  lodging  a  memorandum  of  error  with  the  Master. 

The  memorandum  must  be  accompanied  by  an  affidayit,  stating 
the  matter  of  fact  in  which  the  alleged  error  consists  (see  Birch  v. 
Tristf  8  East,  415). 

The  service  of  the  copy  of  the  Master's  note  and  affidaTit,  is  to 
have  the  same  effect,  as  the  service  of  the  rule  for  allowance  of  a 
writ  of  error  in  fact,  had  under  the  former  practice.  The  plain- 
tiff in  error  must  assign  error,  the  defendant  must  plead,  and 
the  fact  must  be  tried  as  in  an  ordinary  action ;  see  R.  G.,  H.  T. 
1853,  rr.  64,  65,  66 ;  1  Chit.  Arch.  lOtli  ed.,  pp.  554—558. 

See  as  to  reversing  judgment  by  plaintiff  in  error,  after  verdict 
in  his  favour  in  error,  Jaektcn  v.  MarthaU  (L.  J.  24,  Q.  B.  148, 
Bail  Court). 

159.  The  plaintiff 'in  error,  whether  in  fact  or  law, 
shall  be  at  liberty  to  discontinue  his  proceedings  by 
giving  to  the  defendant  in  error  a  notice,  headed  in  the 
court  and  cause,  and  signed  by  the  plaintiff  in  error  or 
his  attorney,  stating  that  he  discontinues  such  proceed- 
ings; and  thereupon  the  defendant  in  error  may  sign 
judgment  for  the  costs  of,  and  occasioned  hy,  the  pro- 
ceedings in  error,  and  may  proceed  upon  the  judgment 
on  which  the  error  was  brought. 

See  as  to  costs,  note  to  s.  155,  ncpro. 

160.  The  defendant  in  error,  whether  in  fact  or  law, 
shall  he  at  liberty  to  confess  error,  and  consent  to  the 
reversal  of  the  judgment,  by  giving  to  the  plaintiff  in 
error  a  notice,  headed  in  the  court  and  cause,  and 
signed  by  the  defendant  in  error  or  his  attorney, 
stating  that  he  confesses  the  error,  and  consents  to  the 
reversal  of  the  judgment;  and  theroupon  the  plaintiff 
in  error  shall  be  entitled  to  and  may  forthwith  sign  a 
judgment  of  reversal. 

As  to  costs,  where  judgment  is  reversed,  see  2  Wms.  Saund. 
101  gg;  and  rules  and  cases  cited  in  note  to  s.  155,  tupra.  As 
to  the  writ  of  restitution,  where  execution  has  been  done,  see  2 
"Wms.  Saund.  uln  tup.  A  more  summary  redress  than  the  writ 
of  restitution,  may  be  had  by  the  party  iiyured  applying  to  the 
court  to  have  restored  to  him  all  that  he  has  lost  thereby  (1  Chit. 
Arch.  10th  ed.,  p.  550). 

161.  The  death  of  a  plaintiff  in  error  after  service 
of  the  note  of  the  receipt  of  the  memorandum  alleging 
error,  with  a  statement  of  the  grounds  of  error,  shall 
not  cause  the  proceedings  to  abate,  but  they  nmy  be 
continued  as  hereinafter  mentioned. 

The  death  of  a  plaintiff  in  error  formerly  abated  the  proceed- 
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ingi  [as  did  the  death  of  one  of  teyeral  plaintiffs  previously  to 
the  statute  8  &  9  Will.  8,  c.  U,  Clarke  ▼.  lUppont  1  B.  &  A.  686], 
if  the  death  took  place  brflore  errors  assiffned.  There  was  no 
abatement  4^Ur  errors  assigned ;  for  the  defendant  might  then 
join  in  error,  and  so  proceed  to  an  aflBrmance  of  the  judgment, 
and  then  revive  it  against  the  executors  or  administrators  (2 
Wms.  Saund.  104). 

162.  In  case  of  the  death  of  one  of  several  plaintiff  PioTUiof 
in  error,  a  suggestion  may  be  made  of  the  death,  which  ^et?mni 
suggestion  shill  not  be  traversable,  but  shall  only  be  piatatiA  in 
subject  to  be  set  aside  if  untrue,  and. the  proceedings  *"**" 
may  be  thereupon  continued  at  the  suit  o^  and  against 

the  surviving  plaintiff  in  error,  as  if  he  were  the  sole 
plaintiff. 

163.  In  case  of  the  death  of  a  sole  plaintiff  or  of  Pneeedinci 
Mvend  plaintifis  in  error,  the  legal  representative  of  lyMSn- 
such  plaintiff  or  of  the  surviving  plaintiff  may,  by  I?'',^^! 
leave  of  the  court  or  a  judge,  enter  a  suggestion  of  in  anrar. 
the  death,  and  that  he  is  such  legal  representative, 

which  suggestion  shall  not  be  traversable,  but  shall 
only  be  subject  to  be  set  aside  if  untrue,  and  the  pro- 
ceedings may  thereupon  be  continued  at  the  suit  of, 
and  against  such  legal  representative  as  the  plaintiff  in 
error;  and  if  no  such  suggestion  shall  be  made,  the 
defendant  in  error  may  proceed  to  an  affirmance  of  the 
judgment  according  to  the  practice  of  the  court,  or 
take  such  other  proceedings  thereupon  as  he  may  be 
entitled  to. 

If  a  sole  plaintiff,  or  sole  surviving  plaintiff  in  error  dies,  and 
the  legal  representative  fails  to  enter  a  suggestion  of  the  death, 
the  defendant  may  go  on  to  an  affirmance  of  the  judgment,  in  the 
same  way  as  he  would  formerly  have  done  had  the  plaintiff  in 
error  died  qfter  errors  assigned.  The  defendant  will  be  obliged 
to  revive  the  judgment  against  the  representatives  in  order  to 
have  execution  (2  Wms.  Saund.  101 1). 


164.  The  death  of  a  defendant  in  error  shall  not  dmUi  or  de- 
cause  the  proceedings  to  abate,  but  they  may  be  con-  S^^o*" 
tinned  as  hereinafter  mentioned.  sbstcmtnt. 

A  writ  of  error  in  no  case  abated  by  the  death  of  the  defendant 
in  error  (2  Wms.  Saund.  101 1);  but  this  enactment  may  be 
necessary  in  consequence  of  the  previous  enactment  (s.  148), 
making  **  eiror"  a  step  in  the  cause. 


165.  In  case  of  the  death  of  one  of  several  defend-  Proeeedinn 
ants  in  error,  a  suggestion  may  be  made  of  the  death,  ^^^^ 
which  suggestion  shall  not  be  traversable,  but  only  be'  mvotsI de- 
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.«n))ject  to  be  pet  aside  if  untrue,  and  the  proceedings 
inaj  be  continued  against  the  surriving  defendant. 

This  is  according  to  the  former  practice.  See  a  form  of 
suggestion,  Lill.  £nt.  217. 

166.  In  case  of  the  death  of  a  sole  defendant  or  of 
all  the  defendants  in  error,  the  plaintiff*  in  error  maj 
proceed  upon  giving  ten  days  notice  of  the  proceed- 
ings in  error,  and  of  his  intention  to  continue  the 
same,  to  the  reprt^sen^tives  of  the  deceiLsed  defendants, 
or  if  no  such  notice  can  l>e  given,  then,  bj  leave  of 
the  court  or  a  judge,  upon  giving  such  notice  to  the 
parties  interested  as  he  or  they  may  dinn^t. 

A  writ  of  error  did  not  abate  by  the  death  of  the  defendant  in 
error.  If  he  died  before  assignment  of  errors,  and  the  plaintiff 
failed  to  assign  errors,  judgment  of  non  pros,  might  have  been 
signed,  though  the  representatives  bad  not  been  made  parties  to 
the  same  (St,  Katherine*t  Dock  Company  v.  liig/is,  10  Oi  B.  652). 
If  the  defendant  died  e{fter  assignment  of  errors,  the  executors 
might  proceed  to  an  affirmance  as  if  the  defendant  were  living, 
and  then  revive  the  judgment  to  compel  the  representatives  of 
the  defendant  to  join  in  error.  A  writ  of  scire  facias  ad  audiendum 
trroret  was  DeceHSary  (2  Wms.  Saund.  101  a);  this  writ  is  still 
preserved  (s.  132,  suprd^  \  but  this  section  renders  it  unDecesaary 
in  most  cases. 

167-  The  marriage  of  a  woman,  plaintiff  or  defend- 
ant in  error,  shall  not  abate  the  proceedings  in  error, 
but  the  same  may  be  continued  in  like  manner  as 
hereinbefore  provided  with  reference  to  the  con- 
tinuance of  an  action  ailer  marriage. 

See  B.  141,  n.  ant*. 


Ejectment 
to  be  brought 
by  writ. 


Distinction 
bttieetnae- 
tualand 
vacant  PCS' 
stuiom. 


Ejectment. 

And  with  respect  to  the  action  of  ejectment,  be  it 
enacted  as  follows : 

168.  Instead  of  the  present  proceeding  by  ejectment, 
a  writ  shall  be  issued,  directed  to  the  persoms  in 
possession  by  name,  and  to  all  persons  mititled  to 
defend  the  possession  of  the  property  claimed,  which 
property  shall  be  described  in  the  writ  with  reasonable 
certainty. 

The  writ  by  wbtcb  tlw  eetioii  is  to  be  coniineneed  ia  to  be 
directed  to  the  persons  in  possession,  lihat  i^  in  actual  posaeesion 
of  the  premises. 

A  distinction  roust  be  here  drawn  between  what  constitutes, 
in  the  eye  of  the  law,  an  actual,  and  what  a  vacant  possession. 
Thus  land  UlegaUy  converted  into  a  road,  by  trustees  under  ao 
act  of  parliament,  is  not  in  their  possession,  so  as  to  make  them 
tenants  in  possession  {Doe  d.  White  t.  Aoe,  8  Dowl.  71). 

Where  the  person  had  reinoved  from  the  premises,  but  had  left 
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beer  in  the  cellar,  it  was  held  that  the  plaintiff  or  daimaat  could 

not  proceed  aa  on  a  vacant  poesesaiou  {Saoage  v.  Dent,  2  Str. 

1064).    So  if  hay  is  left  in  a  barn  (/6.);  and  if  the  residence  of 

the  tenant  of  land,  where  there  is  no  house,  is  known;  he  must  be 

served  (lb.).     But  if  the  tenant  has  locked  up  and  quitted  the  . 

house,  the  plaintiff  may  proceed  as  on  a  vacant  possession  (Doe   Vacaia  pot- 

d.  Portarlingion  v.  Roe^  4  B.  &  C.  239).     So  if  the  house  has  been  *tMum, 

pulled  down  (Doe  d.  Norman  v.  Am,  2  Dowl.  )99,  428) ;  and  so  if 

the  premises  are  untenantable,  and  there  is  no  property  in  them, 

— unfinished  houses,  for  instance  (Doe  d.  Schoveil  v.  Roe,  8  Dowl. 

691).    But  the  possession  in  such  cases  must  be  clearly  vacant; 

it  must  appear  that  there  are  no  tenants  in  possession  (Doe  d. 

Bnrrowee  v.  Roe,  7  Dowl.  326).     If  some  of  the  houses  only  are 

vacant,  and  if  they  are  included  in  the  lease  with  others,  the 

claimant  cannot  proceed  as  on  a  vacant  possession  (Doe  d.  Timothy 

V.  itde,  8  Scott,  126).     The  court,  in  such  circumstances,  granted 

a  rule  nwi,  and  directed  service  to  be  effected  by  sticking  up 

copies  of  the  dedaradon  and  notice,  and  also  by  serving  them  on 

the  parties  who  were  shown  to  be  interested  (Doe  d.  Qdppfndaie 

V.  Roe,  7  C.  B.  125). 

In  a  case  of  vacant  possession,  service  of  a  writ  of  ejectment 
addressed  '*to  the  araignees  and  personal  representatives  of  A.  B. 
deceased,*'  by  posting  copies  upon  the  pnemisesi  was  held  good 
(Harrington  v.  Bytham,  2  C.  L.  R.  1033). 

Provided  the  writ  is  served  on  the  persone  in  possession,  an   Name»  <f 
absolutely  correct  statement  of  the  name*  will  not  be  of  import-  tenannin 
ance  (Doe  d.  Froet  v.  Roe,  3  Dowl.  b^l^):  and  see  Doe  d.  Foulkee  #**>"***«<»• 
v.  Roe  (2  Dowl.  567),  where  the  tenant  was  called  Jacob  in  the 
notice  of  declaration,  instead  of  Sartdu     In  Doe  d.  Peach  v.  Roe 
{6  Dowl.  62),  in  ejectment  against  several  tenants,  Tindal,  C.  J., 
said,  that  each  tenant  in  possession  should  be  rightly  named  in 
his  own  notice.    Notices  addressed  to  **  Mrs.  Martin"  and  **  Mrs. 
Gough*'  have  been,  however,  hdd  sufficient,  it  being  sworn  that 
they  were  personally  served,  and  were  the  tenants  in  actual  pos- 
session, and  that  their  Christian  names  were  not  known  [Doe  d. 
Smith  V.  Roe,  6  Dowl.  629;.    The  cases  are  collected  in  Adams  on 
Ejectment,  p.  183. 

Want  of  the  "reasonable  certainty**  required  in  the  description  Deteriptian 
of  the  property  will  not  nullify  the  writ ;  but  it  will  afford  ground  <i^ premise*. 
for  an  application  for  better  particulars  (s.  175).    As  to  what 
formerly  constituted  a  sufficient  description  of  the  property,  see 
Adams  on  Ejectment,  p.  16:  and  as  to  obtaining  better  parti- 
culars, see  Doe  d.  Sarton  v.  Turner,  11  C.  B.  896. 

It  would  seem  that  a  more  full,  and  possibly  a  less  fanciful 
description  of  the  property  should  now  be  given,  than  that  given 
in  the  former  declaration  in  ejectment. 

169.  The  writ  shall   state   the  names  of  all  the  Fomsnd 
persons  in  whom  the  title  is  alleged  to  be,  and  com-  irlfJ^JijJt- 
mand  the  persons,  to  whom  it  is  directed,  to  appear,  meat. 
within  sixteen  dajs  after*  service  thereof  in  the  court 

*  Judgment  cannot  therefoTe  be  signed  for  defl&ult  of  appearuoe,  until  the 
daysfter  the  stzteen  days  for  appcannce  have  elapsed ;  and,  therefore,  when 
the  writ  w/M  served  on  the  19tn  of  Febniary,  18SS,  a  judgment  signed  on  the 
7th  of  March  following  was  set  aside  {Stanton  v.  StitUe,  1  F.  ft  F.  i6S,  per 
WiUJaas,  J.,  at  ehamlMrt). 
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from  which  it  ib  issued,  to  defend  the  possession  of  the 
property  sued  for,  or  snch  part  thereof  as  they  may 
think  fit,  and  it  shall  contain  a  notice  that  in  default  of 
appearance  they  will  be  turned  out  of  possession  ;  and 
the  writ  shall  bear  teste  of  the  day  on  which  it  is 
issued,  and  shall  be  in  force  for  three  months,  and  shall 
be  in  the  form  contained  in  the  Schedule  (A.)  to  this 
act  annexed,  marked  No.  13,  or  to  the  like  effect ;  and 
the  name  and  abode  of  the  attorney  issuing  the  same, 
or,  if  no  attorney,  the  name  and  residence  of  the  party, 
shall  be  indorsed  thereon,  in  like  manner  as  herein- 
before enacted  with  reference  to  the  indorsements  on 
a  writ  of  summons  in  a  personal  action ;  and  the  same 
proceedings  may  be  had  to  ascertain  whether  the  writ 
was  issued  by  the  authority  of  the  attorney  whose 
name  was  indorsed  thereon,  and  who  and  what  the 
claimants  are,  and  their  abode,  and  as  to  staying  the 
proceedings  upon  writs  issued  without  authority,  as 
in  the  case  of  writs  in  personal  actions. 

The  obaerratioiit  which  have  been  made  on  the  writ  of  aam- 
mom  in  penonal  actions,  in  regard  to  the  names  of  the  parties 
(p.  2),  the  date  of  the  writ  (p.  4^  the  name  and  abode  of  the 
attorney  (p.  4),  and  the  residence  of  the  plaintiff,  if  he  sues  in 
person  (p.  4),  are  applicable  to  the  names,  date  and  indorse- 
ments on  the  writ  of  ejectment ;  and  like  wive  to  the  proceedings  to 
ascertain  if  the  writ  was  issued  by  the  authority  of  the  attorney 
whose  name  is  indorsed  (p.  5). 

The  writ  is  sued  out  and  sealed  at  the  office  of  the  court  on 
delivering  a  pradpe,  in  the  same  way  as  an  ordinary  writ  of  sum- 
mons (p.  8,  omU), 

The  action  of  ejectment  is  hettL  The  county  where  the  pre- 
mises are  situate,  must  be  correctly  stated.  If  at  the  trial  Uiejr 
appear  to  be  in  a  different  county,  the  plaintiff  may  be  nonsuited, 
though  an  error  of  this  kind  may  be  amended  before  trial  (s.  20). 
When  the  premises  are  described  as  lying  in  a  parish,  hamlet,  &c. 
the  description  must  be  correct,  though  an  error  (in  the  parish, 
for  instance)  will  be  amended  at  the  trial,  if  tiie  defendant  has 
not  been  misled  (Doe  d.  Marriott  ▼.  Edwards,  6  C.  &  P.  208). 

^  The  writ  must  state  the  names  of  aU  the  persons  in  whom  the 
title  is  alleged  to  be.  Where  formerly  there  was  any  doubt  as  to 
the  persons  in  whom  was  the  legal  estate,  it  was  usual  to  lay 
several  demises  in  the  names  of  these  different  parties  in  the 
declaration,  so  that  the  clainumt  might  rely  upon  any  one  demise, 
under  which  he  could  prove  his  tide.  In  such  a  case,  instead  of 
several  demises,  the  writ  now  contains  the  names  of  the  different 
parties.    (See  C.  L.  P.  A.  I860,  s.  19.) 

Quaret  whether  service  upon  a  tenant  in  possession,  who  is  not 
named  in  the  writ,  is  irregular  {Tkempiom  v.  SHade,  L.  J.  25,  Eiu 
806). 

Serrieeof  170.  The  writ  shall  be  served  in  the  same  manner 

^of  ^|eet-   jjg  j^jj  ejectment  has  heretofore  been  served,  or»in  such 

manner  as  the  court  or  a  judge  shall  order,  and  in  case 


Venmeim 


Hamutf 


EJECTMENT.  127 

of  vacant  possession,  by  posting  a  copy  thereof  upon 
the  door  of  the  dwelling-house  or  other  conspicuous 
part  of  the  property. 

The  wrvice  of  the  writ  of  ejectment,  by  analogy  to  the  lerrice 
of  the  declaration  and  notice  under  the  old  practice,  must  he 
effected  by  a  delivery  of  a  copy  of  the  writ  (the  original  writ 
being  exhibited,  if  required,  at  the  same  time)  to  the  tenant  him- 
self or  to  his  wife,  or  to  lome  member  of  his  family,  in  which 
latter  case  it  must  be  shown  that  the  writ  came  to  hia  know- 
ledge. 

It  was  always  usual  for  the  person  who  served  it,  to  read 
over  and  expuin  the  nature  and  meaning  of  the  declaration 
to  the  person  upon  whom  it  was  served ;  a  proceeding  ha  from 
unnecessary,  when  it  is  recollected  what  the  declaration  by  John 
Doe  against  Richard  Roe,  and  Richard  Roe*s  friendly  notice  to 
the  tenant  in  possession,  respectively  contained.  Accordingly, 
this  explanation  was  not  dispensed  with,  except  in  those  cases  in 
which  the  person  to  be  served  dispensed  with  or  rejected  the  ex- 
planation offered  (see  cases  «iipra),  or  was  an  attorney,  who  would, 
of  course,  understand  the  proceeding  without  explanation.  The 
necessity  of  explanation  under  the  present  practice,  has  not  been 
formally  disavowed  by  the  courts ;  and  in  the  only  reported  case 
wherein  the  question  was  raised,  it  was  left  undetermined  (Ed- 
wards V.  OrifiUu,  3  C.  L.  R.  153).  Although  the  present  writ 
explains  itself,  and  the  R.  G.,  H.  T.  1853,  r.  112,  seems  to  ignore 
the  necessity  of  explanation  i  it  may  be  as  well,  as  the  statute  is 
express  in  its  terms,  for  every  person  serving  a  writ  in  ejectment 
to  read  it  over  and  explain  iu  nature  to  the  person  to  be  served, 
and  to  state  hia  having  done  so  in  the  affidavit  of  service,  when 
such  affidavit  is  made. 

As  Buiny  copies  as  there  are  persons  named  in  the  writ  must  servtee  <tf 
be  flsade,  and  a  copy  served  on  each  person  so  named.    Accept-  «»*&,  hom 
anoe  of  the  copy  of  the  writ  by  the  person  to  be  served  is  not  <^^^<=^ 
necessary.   It  is  enough  that  the  copy  is  tendered,  and  its  nature 
stated  {Doe  d.  Courthorpe  v.  Ro€,  2  Dowl.  441);  but  the  nature  of 
the  proceeding  need  not  be  stated,  if  the  party,  by  his  acts,  dis- 
penses with  or  prevents  it  (Doe  d.  George  v.  Aoe,  3  DowL  541). 

Personal  service  on  the  tenant  in  possession  himself,  may  be  On  temamt, 
made  on  the  premises  or  elsewhere  (Saoage  v.  Dent^  2  Str.  164) ; 
and  either  witnin  the  jurisdiction  of  the  court,  or  abroad  (Doe  d. 
Dtmiel  v.  Woodrvffe,  7  Dowl.  494). 

The  service  must  be  on  the  person  in  actual  possession,  to  whom 
the  writ  is  directed ;  that  is,  on  the  sub.tenant  (for  instance),  in 
ejectment  by  landlord  against  tenant,  where  the  premises  have 
been  sub-let  (Doe  d.  Darlington  v.  Cock,  4  B.  4c  C.  259). 

Showing  the  writ  to  the  tensnt  on  the  premises,  and  telling 
him  the  nature  of  it,  is  good  service  if  the  tenant  goes  away  and 
refuses  to  listen  (Doe  d.  Boierti  v.  Roe,  6  Sd  N.  P.  633).  So  If 
the  writ  is  shown  to  the  tenant  qf  the  premises,  and  attempts  are 
made  to  serve  him  with  a  copy  and  to  explain  the  matter,  and  a 
copy  is  afterwards  left  for  htm  on  the  premises  with  a  servant,  it 
is  good  service  (Doe  d.  Hope  v.  Roe,  3  C.  B.  771).  So  if  the 
person  servinff  the  writ,  after  stating  his  business,  is  turned  out 
of  the  house  vnien  he  is  attempting  to  serve  the  writ,  a  copy  thrust 
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onder  the  door  will  be  good  lerYicc  {Doe  d.  Frith  v.  Roe,  3  Dowl. 
569).  So  if  the  other  parties  eject  the  procesS'Server  froni  the 
presence  of  the  tenant  in  possession,  and  prevent  the  complete 
service  {Doe  d.  Mann  v.  Roe,  11  M.  &  W.  77). 

Service  on  the  wife  of  the  tenant,  either  on  the  premises  (Good- 
right  V.  Thrustomi,  2  Wm.  BL  800)  or  at  the  husband's  house  is 
sufficient  {Doe  d.  Groe/v.  Roe,  6  Dowl.  456).  The  reason  that  it 
is  necessary  to  state  in  the  affidavit  that  service  on  the  wile  was 
at  the  husband's  house,  is  to  show  that  they  were  living  together 
as  man  and  wife  (Doe  d.  Morland  v.  Baylu,  6  T.  R.  765).  It  is 
enough  if  the  woman  on  the  premises  stated  herself  to  be  the  wife 
of  the  tenant ;  and  the  person  serving  the  writ  swears  that  he 
believes  such  statement  to  be  true  {Doe  d.  Grange  v.  Roe,  1  Dowl. 
N.  S.  274).  An  affidavit  of  service  on  the  wife  should  state  (if 
possible)  that  the  wife  was  living  with  the  husband  at  the  time 
(Doe  d.  Boullot  v.  Roe,  7  Dowl.  463). 

Service  of  the  declaration  and  notice  might,  by  the  former 
practice,  have  been  effected  by  leaving  the  copy  with  a  child, 
servant,  or  other  member  of  the  family  of  the  tenant ;  but  it  was 
necessary  that  the  service  effected  in  this  manner,  should  be  on 
the  premises  themselves ;  and  that  the  fact  of  the  declaration  and 
notice  having  come  to  his  hands  before  the  term,  should  have 
been  subsequently  acknowledged  by  the  tenant  himself  (/>oe  d. 
Ginger  v.  Roe,  9  Dowl.  336 ;  Doe  d.  Royle  v.  Roe,  5  C.  B.  256,  258, 
where  the  more  recent  cases  are  collected ;  Doe  d.  Watson  r.  Roe, 
5  C.  B.  521 X  If  an  acknowledgment  to  that  effect  had  been 
made  by  the  tenant's  wife  only ;  it  afforded  ground  for  a  rule  iiift 
(Doe  d.  Chaffey  Y.Roe,  9  Dowl.  100;  and  see  JDoed.  Royle  v.  Roe, 
supra). 

Where  the  tenant  had  become  bankrupt,  a  service  on  the  mes- 
senger in  possession  of  the  premises,  and  on  the  official  assignee* 
has  been  held  insufficient  (Doe  d.  Baring  t.  Roe,  6  Dowl.  456). 

Where  the  tenant  had  died,  a  service  on  the  widow  in  posses- 
sion, who  was  administratrix,  was  held  sufficient  ( Doe  d.  Pampki- 
Ion  V.  Roe,  1  Dowl.  N.  S.  186).  Where  a  servant  of  the  deceased 
remains  in  possession,  the  claimant  ought  to  endeavour  to  obtain 
possession ;  and  if  the  servant  resists,  he  may  be  treated  as  tenant 
(Doe  d.  Jtkins  v.  Roe,  2  Chit.  179). 

If  the  tenant  is  a  lunatic,  the  service  should  be  on  his  com- 
mittee, if  he  has  one,  and  not  on  a  servant  (Jnon.  Lofft  461 ).  If 
there  is  no  committee,  service  on  the  lunatic  is  sufficient  ( Z)oe  d. 
Gibbard  ▼.  Roe,  9  Dowl.  844).  Service  on  a  lunatic's  daughter, 
who  conducted  the  lunatic's  business,  was  held  insufficient  {Doe 
d.  Broum  v.  Roe,  6  Dowl.  270). 

Service  on  one  of  several  joint  tenants  is  sufficient  (Doe  d. 
Ciothier  v.  Jloe,  6  Dowl.  291);  so  is  service  on  one  of  several 
partners  (Doe  d.  Ooer^sH  ▼.  Roe,  9  DowL  1039 ;  Doe  d.  Bennett  v. 
Roe,  7  C.  B.  127). 

If  there  are  several  tenanu  in  posseision,  •  copy  of  the  writ 
ought  to  be  served  on  each  (B.  N.  r.  98 ;  and  Doe  v.  Cock,suprmX 
If  the  service  is  on  the  original  tenant,  where  there  are  aevenl 
sub-tenanta,  and  he  appears  and  defends,  he  cannot  afterwaids 
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olijeet  that  tb«  sob-tenantt,  and  not  himself,  were  in  poeieteioii 
(JIm  v.  Wigg9^  2  New  Rep.  d30K  Serf  ice  oa  s  Iradhird,  sub- 
letting to  weekly  tenants,  and  oocupying  no  part  of  the  premises 
himself,  is  not  sufficient  {Doe  d.  Hubbard  ▼.  Roe,  2  Bar.  &  WolL 
8S3) ;  a/tltr  if  the  premises  have  been  for  aorae  time  unoceupied 
{Dm  d.  AiyM  ▼.  Roe,  2  WiU.  WoL  ft  Dav.  72). 

Aa  to  service  on  public  companies,  see  the  observations  as  to  On  public 
the  service  of  writa  of  summons  (p.  13,  aale),  Doe  d.  Bromley  ▼.  <ompaniu. 
Moe  (8  DowL  868),  and  />oc  d.  Baye«  v.  iKoe  (16  M.  &  W.  98). 

Service  on  churchwardens  must  be  on  all  the  churchwardens  On  church- 
(Doe  d.  Weekee  v.Roe,  5  Dowl.  406).  Service  on  the  surviving  ardent,  ^. 
leasees,  and  on  the  sextooess  of  a  dissenting  chapel  has  been 
held  sufficient  {Doe  d.  Kirchner  v.  Roe^  7  Dowl.  97);  and  see  Doe 
d.  Dickent  v.  Roe  (7  DowL  121 ) ;  and  Doe  d.  Smith  v.  Roe  (8  Dowl. 
509),  where  service  on  the  minister  and  one  trustee  as  to  the 
chapel,  and  on  the  master  as  to  the  school ;  and  sticking  up  a 
copy  of  the  declaration  and  notice  upon  the  doors  of  each  buUding, 
waa  held  sufficient. 

171.  The  per8<NiB  named  as  defendants  in  such  writ,  Appearance 
or  either  of  them,  shall  be  allowed  to  appear  within  ^iJ^eTil^'the 
the  time  appointed.  writ. 

The  appearance  of  the  tenant  or  tenant^  in  possession  to  the 
writ  ahould  be  in  the  form  prescribed  by  s.  31. 

An  appearance  by  a  landlord  mnst  be  according  to  a.  173.  The 
4  appearance  ought  to  be  entered  within  the  sixteen  days  under 
8. 169 ;  an  appearance  may,  pf  course,  be  entered  after  the  expi- 
ration of  that  time,  if  judgment  has  not  been  signed.  It  may  be 
doubtful  now,  for  the  provisiona  of  a.  29,  ante,  apply  to  writs  of 
ejectment ;  although  these  writa  are  now  oractically  write  of  aum- 
mona  in  ^ectmenL  Aa  to  limiting  the  defence  to  a  part  of  the 
premises  claimed,  aee  a.  174. 

172.  Any  other  person  not  named  in  such  writ  shal),  Appearance 
by  leave  of  the  court  or  a  judge,  be  allowed  to  appear  J^'^JSed. 
and  defend,  on  filing  an  affidavit  showing  that  he  is  in 
possession  of  the  land  either  by  himself  or  his  tenant. 

This  section  is  more  general  than  11  Gea  2,  c.  19,  s.  13;  Who  may 
which  permitted  the  landlord  to  make  himaelf  defendant  in  eject-  o/9>«or  and 
menL  The  word  "  landlord**  in  that  section  has  been  construed  ^*^"^' 
to  include  all  persons  claiming  title  consistent  with  the  posses- 
sion of  the  occupier.  Thua  the  court  permitted  a  mortgagee  out 
of  possession  to  be  made  defendant  {Doe  d.  TUyard  v.  Cooper, 
8  T.  R.  646) ;  but  in  such  a  case  a  mortgagee  muat  ahow  that  he 
haa  a  bondjide  interest  in  the  result  {Doe  d.  Pearoon  v.  Roe,  6  Bing. 
613).  An  heir  who  had  never  been  in  possession  {Doe  d.  Hib- 
bletkwaite  v.  Roe,  8  T.  R.  783,  n.),  and  a  devisee  in  trust  in  the 
same  position  {Lovelock  v.  Dancaeter^^  T.  R.  122),  were  admitted 
to  defend ;  so  under  thia  section,  the  sub-lessee  of  three  private 
boxea  in  a  theatre  was  allowed  to  come  in  and  defend,  to  the 
extent  of  his  interest,  an  ejectment  by  the  lessor  against  the 
lessee  of  the  theatre  for  forfeiture  {Croft  v.  Lumley,  Ex  parte 
Lord  Ward,  4  E.&  B.  608) ;  but  a  ee«/»l  qw  truet,  who  had  never 
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been  in  possession,  was  not  admitted  {Lovelock  y.  DaneoMter^  S 
T.  R.  783)  under  the  previous  enactment.  And  under  this  sec- 
tion, an  eUgit  creditor  of  a  lessee  who  had  executed  the  elegit, 
but  who  had  not  had  actual  possession  delivered  under  a  writ  of 
possession,  is  not  entitled  to  appear  and  defend  an  ejectment  by 
the  lessor  against  the  lessee  for  forfeiture  ( Crrft  v.  Lumley,  Ex 
parte  Hughet^  4  E.  &  B.  614;  Thompton  v.  Tomkinton,  11  Exch. 
442).  And  a  mere  remainderman  has  been  refused  leave  to  appear 
upon  the  ground  that  postetrion,  either  by  himself  or  by  his  tenant, 
must  be  shown  by  an  applicant  under  this  section  ( fFhitworth  v. 
Humphriet,  5  H.  &  N.  185). 

Where  a  person  claims  in  opposition  to  the  title  of  the  tenant 
in  possession,  it  would  be  unjust  to  make  him  a  co-defendant; 
the  defences  might  clash  {Driver  v.  Lawrence,  2  Wro.  Bl.  1259). 
No  person  claiming  adversely  will  be  admitted  to  defend  {Doe  d. 
Norton  v.  Rye,  2  Y.  &  J.  88) ;  and  if  admitted,  the  claimant  may 
apply  (under  s.  176)  to  strike  out  the  appearance.  But  if  the 
claimant  does  not  do  so,  and  the  party  continues  on  the  record, 
he  will  not  be  allowed  to  set  up  such  inconsistent  title  as  a  de- 
fence at  the  trial  {Doe  d.  Mee  v.  LitherUmd,  4  A.  8c  £.  784;  Doe 
V.  ChallU,  L.  J.  20,  Q.  B.  278). 

It  is  not  necessary  for  the  landlord  to  become  a  defendant  in 
order  to  make  his  title  admissible  in  evidence.  He  may,  with 
the  tenant's  consent,  defend  in  the  tenant's  name.  In  an  action 
so  defended,  where  ^e  claimant,  having  knowledge  thereof,  ob- 
tained from  the  tenant  a  retraxit  of  the  plea,  and  a  cognovit  of  the 
action,  the  court  set  aside  the  judgment  {Doe  d.  Locke  v.  FrankHn^ 
7  Taunt  9).  See  as  to  liability  for  costs,  where  ejectment  de- 
fended in  the  name  of  tenant  by  strangers,  Hutchinson  v.  Oreen-k 
wood,  L.  J.  24,  Q.  B.  2. 

The  affidavit  of  a  person  applying  for  leave  to  appear  and  defend, 
must  show  that  he  is  in  possession  of  the  premises.  In  an  action 
brought  to  enforce  an  elegit,  a  corporation  was  not  permitted  to 
defend  without  admitting  themselves  to  be  in  possession ;  although 
the  defence  was,  that  the  premises  were  not  possessed  by  them  tor 
any  but  public  purposes,  and  therefore  were  not  liable  to  execu- 
tion {Doe  d.  Parr  ▼.  Roe,  1  Q.  B.  700 ;  see  also  Doe  v.  ChalUe ; 
Croft  V.  Lumley,  Ex  parte  Hughes,  ubi  supra). 

Where  the  person  applying  for  leave  to  appear  and  defend  re- 
sides abroad,  he  may  be  required  to  give  security  for  costs  (Doed. 
Hudson  V.  Jameson,  4  Man.  &  R.  470). 

The  application  for  leave  to  appear  and  defend  should  be  made 
as  soon  as  the  person  has  notice  of  the  writ,  so  that  an  appearance 
may  be  entered  within  the  sixteen  days  allowed  for  doing  so,  and, 
if  possible,  before  judgment.  Further  time  to  appear,  and  a  stay 
of  proceedings,  may  possibly  be  obtained  from  a  judge  at  cham- 
bers, should  either  be  necessary.  If  judgment  has  been  signed 
(s.  177),  the  application  must  also  be  to  set  aside  the  judgment. 

If  the  application  be  made  in  due  time,  terms  cannot  be  im- 
posed by  the  court  upon  a  landlord  who  shows  himself  to  be  in 
possession  by  his  tenant  {Butter  v.  Meredith,  11  Exch.  85). 

As  to  form,  and  notice  of  appearance  by  a  person  let  in  to 
defend,  see  R.  G.,  H.  T.  1858,  r.  113. 

The  court  will  not  allow  the  possession  to  be  changed  where 
there  has  been  no  trial  or  opportunity  of  trying  the  cause ;  and 
therefore  will  set  aside  a  regular  judgment,  and  admit  the  land- 
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lord  to  defend,  if  the  tenant  hu  not  given  him  notice  (Doe  d. 
TnughUm  ▼.  Roe,  4  Burr.  1996;  and  see  Dobbt  ▼.  Paster,  2  Str. 
975).  And  after  judgment  signed  and  execution  executed,  a 
judge  at  chambers  may  order  the  judgment  and  subsequent  pro- 
ceeoinga  to  be  set  aside  on  payment  of  costs,  and  a  party  to  be  let 
in  to  defend  as  tenant ;  as  where  the  attorney,  having  been  duly 
inslmcted,  inadvertently  neglected  tq  appear  in  time  (Doe  d.  MuU 
larkp  V.  Am,  11  A.  &  £.  838).  But  as  a  general  rule,  the  court 
will  not  interfere  after  execution  executed  (Goodtiile  v.  BadiitU, 
4  Taunt  850 ;  Doe  d.  Them^eom  v.  Am,  4  Dowl.  115);  unless, 
indeed,  in  the  case  of  inadvertence,  as  in  Doe  v.  Mutlarkf(ttipra), 
or  in  Doe  d.  Bmtler  v.  Roe  (2  Har.  &  W.  180),  where,  after  an 
action  for  mesne  profits  had  been  commenced,  the  court  set  aside 
all  the  proceedings  in  the  ejectment,  it  being  shown  that  the 
landlord  had  never  got  the  notices,  his  wife  having  locked  them 
up,  thinking  that  they  related  to  a  former  action  and  were  of  no 
importance.  In  the  case  of  collusion  between  the  tenant  and  ^e 
claimant,  the  court  will  always  interfere  (Ooodtitle  v.  BadtUle, 
ampra  ;  Doe  d.  Oroeere*  Company  v.  Am,  5  Taunt  205).  When  the 
court  sets  aside  a  regular  judgment,  it  is  generally  on  pajrment 
of  coats. 

If  a  judgement  is  signed  irregularly,  the  judgment  and  execu- 
tion will  be  set  aside,  and  generally  with  costs  (QoodtUle  v.  Bad- 
title,  9  Dowl.  1009);  and  the  court  may  impose  the  terms  on  the 
defendant  that  he  shall  bring  no  action  (^c^/osi  v.  SohUy  9  DowL 
822). 

When  a  judgment,  under  which  possession  has  been  delivered,  RutU%Uum, 
is  set  aside,  the  proper  course  to  obtain  restitution  is  to  apply  to 
the  court  in  the  first  instance  for  a  rule  requiring  possession  to  be 
restored,  which  will  be  enforced  by  attachment,  if  necessary 
(CorUit  V.  NiehoiU,  2  L.  M.  8c  P.  87>  If  this  is  ineffectual  (as 
where  the  claimant  has  absconded),  a  writ  of  restitution  may  then 
be  issued  (Doe  d.  Wkittingtim  v.  Hards,  L.  J.  20,  Q.  B.  406). 

173.  Anj  person  appearing  to  defend  as  landlord  in  Appesnnce 
respect  of  property,  whereof  he  is  in  possession  only  J?  iiidlSS! 
by  his  tenant,  shidl  state  in  his  appearance  that  be 
appears  as  landlord ;  and  such  person  sbaU  be  at 
liberty  to  set  np  any  defence  which  a  landlord  appear- 
ing in  an  action  of  ejectment  has  heretofore  been 
allowed  to  set  up,  and  no  other. 

See  R.  G.,  H.  T.  1353,  t  118,  where  landlord  not  named  in 
writ 

A  landlord  admitted  to  defend,  under  the  former  practice  could 
not  avail  himself  of  any  defence  which  the  tenant  was  precluded 
from  setting  up  (Doe  d.  fFiliis  v.  Buekmore,  9  A.  8e  E.  662).  Nor 
could  he  avail  nimself  of  every  defence  that  the  tenant  had ;  thus, 
he  could  not  set  up  the  want  of  a  notice  to  quit  to  the  occupier 
(Dee  d.  Davis  v.  Creed,  5  Bing.  827).  The  tenant  will  not,  by  a 
landlord  being  joined,  be  precluded  from  setting  up  any  defence 
which  he  may  have  as  tenant  in  possession  (Doe  d.  Wawm  v.  Ham, 
8  M.  &  W.  888). 

174.  Any  person  appearing  to  such  writ  shall  be  at  Notieeto 
liberty  to  limit  his  defence  to  a  part  only  of  the  Jj^^'" 
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property  mentioned  in  the  writ,  dei>cribin^  tluit  part 
with  reasonable  certain tj  in  a  notice  entitled  in  the 
court  and  cause,  and  signed  bj  the  party  appearing  or 
his  attomej  ;  such  notice  to  be  served  within  four 
dajs  after  appearance  upon  the  attorney  whose  name 
is  indorsed  on  the  writ,  if  any,  and  if  none,  then  to  be 
filed  in  the  Master's  office  ;  and  an  appearance  without 
such  notice  confining  the  defence  to  part,  shall  be 
deemed  an  appearance  to  defend  for  the  whole. 

See  M  to  former  practice.  Doe  d.  Uayd  v.  Roe  (15  M.  fr  W. 
4S1). 

175.  Want  of  "  reasonable  certainty"  in  the  descrip- 
tion of  the  property,  or  part  of  it,  in  Uie  writ  or  notice, 
shaU  not  nullify  them,  bat  shall  only  be  ground  for  an 
application  to  a  judge  for  better  particulars  of  the  land 
claimed  or  defended,  which  a  judge  shall  have  power 
to  give  in  all  cases. 

An  application  for  better  particniart  may  be  made  before  an 
appearance  has  been  entered  {Doed.  Vernon  f.  R«r«  7  A.  ft  B. 
14 ;  and  aee  Doe  d.  Roberta  ▼.  Itae,  2  D.  &  L.  67S,  where  an 
order  was  made  for  particulars  under  such  circamstances).  Al- 
though it  is  laid  down  in  the  books  of  practice  that  this  applica- 
tion can  only  be  made  after  an  appearance  has  been  entered ;  it 
seems  but  reasonable  that  a  defendant  should  know  what  pro- 
perty the  claimant  seeks  to  recover,  before  he  is  called  upon  to 
state  that  he  defends  the  possession  of  it— a  possession  he  may 
not  have  at  all ;  but  see  Doe  d.  Saxtom  ▼.  Turner  ( 1 1  C.  B.  896). 
An  order  for  better  particulars  is  not  a  stay  of  proceedings,  unless 
a  stay  of  proceedings  is  made  part  of  die  order  {Doe  d.  Roberts  v. 
Roe,  tupra). 

It  is  the  duty  of  the  claimant  to  annex  to  the  record  for  trial 
copies  of  the  particulars  (if  any)  that  have  been  formsbed  (s. 
ISO). 

176.  The  court  or  a  jndge  shall  have  power  to 
strike  out  or  confine  appearances  and  defences  set  up 
by  persons  not  in  possession  by  themselves  or  their 
tenants. 

This  is  a  power  which  the  court  always  exercised  (s.  172)  over 
procecdtngs  in  ejectment.     See  Doi  d.  Liofd  v.  Roe,  ubi 
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177.  In  case  no  appearance  shall  be  entered  into 
within  the  time  appointed,  or  if  an  appearance  be 
entered,  but  the  defence  be  limited  to  part  only,  the 
plaintiA  shall  be  at  liberty  to  sign  a  judgment  thai  the 
person  whose  title  is  asserted  in  the  writ  shall  recover 
possession  of  the  land,  or  of  the  part  thereof  to  which 
the  dafeaee  does  not  apply  ;  whidi  judgment  if  for  all. 
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may  be  in  tlie  form  eontained  in  the  Schodttle  (A^  to 
this  tti^t  annexed,  marked  No.  14,  or  to  the  like  efl^t^ 
and  if  for  part^  may  be  in  ihe  form  contained  in  the 
Schedale  (A.)  to  this  act  annexed,  marked  No.  15,  or  to 
the  like  efiect. 

See  R.  G.,  H.  T.  1853,  r.  112. 

If  an  appearance  ia  entered  for  a  defendant,  but  a  notice  For  part  ^ 
limiting  the  defence  to  part  only  of  the  premiaea  ia  given  under  '^^^T^^*" 
a.  174,  then  the  claimant  may  sign  a  judgment  for  that  part  of  the  ' 
premises  to  which  the  notice  does  not  apply. 

See  as  to  sufficiency  of  service  of  writ,  Harrington  v.  Bytham 
(2C.  L.  ILiesS). 

No  formal  judgment,  it  would  appear,  need  be  entered  np. 
The  claimant  may  aign  judgment  and  isaue  execution  on  an  mct- 
pitur  under  s.  206. 

No  costa  are  recoverable  by  a  judgment  under  thia  section 
(Gray  on  Costs,  p.  196);  but  they  may  be  recovered  in  an  action 
for  mesne  profits  {Smith  v.  Tttt,  9  Excb.  307). 

178.  In  case  an  appearance  ehall  be  entered,  an  isiue,  how 
issue  may  once  be  made  op,  without  any  pleadings,  by  ™^^  "^' 
the  claimants  or  their  attorney,  setting  forth  the  writ, 

and  stating  the  fact  of  the  appearance,  with  its  date, 
and  the  notice  limiting  the  defence,  if  any,  of  each  of 
the  persons  appearing,  so  that  it  may  appear  for  what 
defence  is  made,  and  directing  the  sheriff  to  summon 
a  jury  ;  and  such  issue,  in  case  defence  is  made  for  the 
whole,  may  be  in  the  form  contained  in  Schedule  (A.) 
to  this  act  annexed,  marked  No.  16,  or  to  the  like 
efiect,  and  in  case  defence  is  made  for  part,  may  be  in 
the  form  contained  in  the  Schedule  (A.)  to  ^is  act 
annexed,  marked  No.  15,  or  to  the  like  efifect. 

The  venue  in  ^ectment  is  local.    It  muat  therefore  be  laid  in  Vemu, 
the  county  where  the  landa  are  situate.    If  it  is  correctly  stated 
in  the  writ,  an  error  in  this  respect  in  the  margin  of  the  issue  is 
unimportant  {Doe  d.  Goodwin  v.  /2o«,  3  Dowl.  323). 

The  venue  may  be  changed  after  issue  joined  (a.  182). 

179.  By  consent  of  the  parties,  and  by  leave  of  a  spMisicase 
jvdge,  a  special  case  may  be  stated  according  to  the  y*g^ 
practice  heretofore  used. 

This  section  enables  the  claimant  and  defendant  to  state  a 
special  case  for  the  opinion  of  the  court  under  the  3  &  4  Will.  4, 
e.  43,  a.  25.  It  may  be  doubted  whether  the  proviaions  of  as.  42 
and  46  extend  to  ejectment  (a.  227). 

See  special  cases  stated  in  Doe  d.  Kimber  v.  Crfe,  7  Excb.  675 ; 
tyTooU  v.'Broum,  t.  J.  28,  Q.  B.  282. 

180.  The  claimants  may,  if  no  special  came  be  agreed  ^riai  of 
to,  proceed  to  trial  upon  the  issoe,  in  the  same  manner    '^' 
as  in  other  actions ;  and  the  particulars  of  the  claim 
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and  defence,  if  any,  or  copies  thereof,  shall  be  annexed 
to  the  record  bj  the  claimants  ;  and  the  question  at  the 
trial  shall,  except  in  the  cases  hereafter  mentioned,  be, 
whether  the  statement  in  the  writ  of  the  title  of  the 
claimants  is  true  or  false,  and,  if  true,  then  which  of 
the  claimants  is  entitled,  and  whether  to  the  whole  or 
part,  and  if  to  part,  then  to  which  part  of  the  property 
in  question ;  and  the  entry  of  the  verdict  may  be  made 
in  the  form  contained  in  the  Schedule  (A.)  to  this  act 
annexed,  marked  No.  17,  or  to  the  like  effect,  with 
such  modifications  as  may  be  necessary  to  meet  the 
facts. 

The  claimant  must  give  the  same  nodce  of  trial  or  of  counter- 
mand, and  adopt  the  same  proceedings,  in  order  to  try  by  a 
special  jury,  as  m  personal  actions. 

The  particulars  of  the  "  claim"  to  be  annexed  to  the  record  by 
the  claimant,  seem  to  be  the  "better  particulars,"  if  any,  furnished 
under  s.  175. 

By  particulars  of  the  *'  defence,"  again,  to  be  similarly  annexed 
to  the  record,  must  be  meant  a  notice  limiting  the  defence,  given 
under  s.  174. 

The  plea  of  not  guilty  in  ejectment  was  formerly  distributable, 
and  the  defendant  was  entitled  to  a  verdict  as  to  any  part  of  the 
premises  sought  to  be  recovered,  to  which  the  claimant  failed  to 
prove  a  title  (Doe  d.  Boumian  v.  Lewis,  13  M.  &  W.  241 ;  Doe  d. 
Hellyer  v.  King,  2  L.  M.  &  P.  498). 

Under  the  former  practice  the  R.  G.,  H.  T.  2  Will.  4,  r.  74, 
provided  that  no  costs  should  be  allowed  on  taxation  to  a  plain- 
tiff upon  any  issues  upon  which  he  has  not  succeeded,  and  the 
costs  of  all  issues  found  for  the  defendant  were  to  be  deducted 
from  the  plaintiff's  costs.  If  the  claimant,  therefore,  recovered 
part  only  of  the  premises  for  which  the  action  was  brought,  the 
defendant  was  entitled  to  have  his  costs  of  defending  for  the  part 
for  which  the  claimant  was  unsuccessful  set  off  against  the  costs 
of  the  claimant  {Doe  v.  Errington,  4  DowL  602);  but  this  rule 
was  annulled  by  R.  6.,  H.  T.  1858 ;  and  see,  as  to  present  prac- 
tice, Atcock  V.  WUikaw,  24  Jur.  628,  Q.  B. 

Formerly  each  demise  raised  a  distinct  issue  (Doe  v.  Webber, 
2  A.  &  E.  448).  Now,  instead  of  several  demises,  there  will  be 
several  plaintiffs  (s.  169,  ante).  If  some  of  the  plaintiffs  only  be 
found  entitled,  the  principle  of  Doe  v.  Webber  would  still  seem  to 
be  applicable,  so  as  to  entitle  the  defendant  to  costs  as  on  issues 
found  for  him. 


before  trial. 


Verdict  181.  In  case  the  title  of  the  claimant  shall  appear  to 

rpmmn^to  h^vc  existed  as  alleged  in  the  writ,  and  at  the  time  of 
baveezpired  scrvicc  thereof,  but  it  shall  also  appear  to  have  expired 
before  the  time  of  trial,  the  claimant  shall,  notwith- 
standing be  entitled  to  a  verdict,  according  to  the  fact 
that  he  was  so  entitled  at  the  time  of  bringing  the 
action  and  serving  the  writ,  and  to  a  judgment  for  his 
costs  of  suit. 

The  '*  title"  of  the  claimant  here  evidently  means  the  right  of 
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the  claimant  to  possession  of  the  premises  for  which  ejectment 
is  brought  at  the  time  of  the  issue  of  the  writ.  The  court  would 
not  formerly  stay  proceedings  in  an  ejectment  on  the  ground 
of  the  claimant's  title  having  expired ;  for  though  possession 
could  not  be  obtained,  yet  the  plaintiff  had  a  right  to  proceed  for 
damages  and  costs  ( Thnutout  ▼.  Grey,  2  Str.  1056 ;  see  also  Ihe 
d.  Butt  ▼.  RouM,  L.  J.  22,  Q.  B.  111.  So  that  this  section  merely 
enacts  what  was  the  law. 

182.  The  court  or  a  judge  may,  on  the  application  Trial  may  be 
of  either  party,  order  that  the  trial  shall  take  place  in  tj^rpiL^ia 
axLYifounty  or  place  other  than  that  in  which  the  venue  "^f  county, 
is  laid  ;  and  such  order  being  suggested  on  the  record, 

the  trial  may  be  had  accordingly. 

The  venue  in  local  actions  might  formerly  have  been  changed 
under  8  &  4  Will.  4,  c.  42,  s.  22,  on  a  special  application,  which 
could  therefore  only  be  made  after  issue  joined  {Bell  v.  Harriiom^ 
4  DowL  181).  The  court  has  changed  the  venue,  on  being  satis* 
fied  by  affidavit  that  a  fair  trial  could  not  be  had  in  the  county 
where  the  venue  waa  laid  {^Bell  v.  Harriton,  tupra;  Briteoe  v. 
Jtobtrtty  8  J>owl.  434).  But  the  court  will  not  change  the  venue 
except  on  special  grounds ;  nor  if  (semble)  any  special  grounds 
exist  for  not  changing  it  (Doe  v.  Harmer,  1  Har.  &  WoL  80). 

183.  If  the  defendant  appears,  and  the  claimant  does  Non-appMr- 
not  appear  at  the  trial,  the  claimant  shall  be  nonsuited ;  "*•  •*  ^'^' 
and  if  the  claimant  appears,  and  the  defendant  does 

not  appear,  the  claimant  shall  be  entitled  to  recover  as 
heretofore,  without  any  proof  of  his  title.  ' 

See  as  to  costs  in  case  of  nonsuit  of  claimant,  PI.  B.,  T.  T. 
1858,  r.  29 ;  and  as  to  non-appearance  of  defendant,  and  costs  in 
such  case,  R.  6.,  H.  T.  1858,  r.  114;  and  PI.  R.,  T.  T.  1858, 
r.  80. 

The  claimant  may  also  be  entitled  to  a  certificate  for  immediate 
possession,  under  1 1  Geo.  4  &  1  Will.  4,  c.  70,  s.  88,  which  pro- 
vides "  that  in  all  cases  of  trials  of  ejectments  at  Nisi  Prius  when 
a  verdict  shall  be  given  for  the  plaintiff,  *  *  it  shall  be  lawftil 
for  the  judge  before  whom  the  cause  shall  be  tried  to  certify  his 
opinion  on  the  back  of  the  record  that  a  writ  of  possession  ought 
to  issue  immediately,  and  upon  such  a  certificate  a  writ  of  pos- 
session may  be  issued  forthwith  ;  and  the  costs  may  be  taxed, 
and  judgment  signed  and  executed  afterwards  at  the  usual  time 
as  if  no  such  writ  had  issued  ;  provided  always,  that  such  writ, 
instead  of  reciting  a  recovery  by  judgment  in  the  form  now  in 
use,  shall  recite  shortly  that  the  cause  came  on  for  trial  at  Nisi 
Prius,  at  such  a  time  and  place,  and  before  such  a  judge  (naming 
the  time,  place  and  judge),  and  that  thereupon  the  said  judge 
certified  his  opinion  that  a  writ  of  possession  ought  to  issue 
immediately." 

But  this  certificate  is  not  applied  for  often,  except  in  esses 
of  vacant  possession,  now  that  judgment  may  be  signed  and  exe- 
cution issued  in  fourteen  days  (s.  186,  pott). 
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Special  ver- 
dict aad  bUl 
of  excep- 
tloai. 


JmtndmetU 

^special 

verdict. 


Judgment 
upon  finding 
forcUfmaaC 


184.  The  jnry  maj  find  a  special  Terdicty  or  either 
ptrtj  maj  lender  a  bill  of  exceptions. 

Special  Terdicts  are  seldom  taken,  now  that  error  lies  upon  a 
special  case  under  C.  L.  P.  A.  18^4,  a.  32. 

A  special  ▼crdict  ought  to  be  dicuted  by  the  court  at  the  trial, 
and  signed  by  the  counsel  on  both  sidea^  before  the  jury,  vho 
must  consent  to  its  terms,  are  discharged.  If,  in  settling  it,  mbj 
difference  of  opinion  arises  about  a  fact,  the  opinion  of  the  jury 
may  be  taken,  and  the  fact  stated  accordingly.  The  plaintifTs 
attorney  afterwards  has  the  verdict  drawn  up  and  settled  by  his 
counsel  from  the  minutes  taken  at  the  trial.  It  is  then  sent  to 
the  defendant's  attorney,  who  gets  it  settled  by  his  counsel.  If 
any  disagreement  arises  between  the  counsel  it  ought  to  be 
settled  by  the  judge  who  tried  the  cause,  on  a  summons  at 
chambers.  After  being  settled,  it  is  delivered  to  the  plaintiff's 
Jittomey,  who  ought  to  enter  up  the  proceedings  on  the  roll. 

The  points  for  argument  must  be  stated  in  the  margin  of  the 
special  verdict,  in  the  same  way  as  upon  a  demurrer.  The  cause 
is  set  down  for  argument,  and  copies  of  the  special  verdict  are 
delivered  to  the  judges,  as  in  the  case  of  a  demurrer. 

A  special  verdict  should  state  the  facts  proved,  and  not  the 
evidence  only  of  the  facts  {Bird  v.  Jppieton^  1  East,  111  ;  F^ymr 
V.  Roe,  12  C.  B.  437) ;  for  upon  a  special  verdict,  the  court  cannoC 
draw  from  statements  therein  contained,  any  ht/ertnees  of  facta 
necessary  to  the  determination  of  the  case;  such  facts  must  be 
expressly  found  one  way  or  the  other ;  and  if  they  are  not,  the 
court  will  award  a  realre  de  novo  {Tancred  v.  Christy,  12  M.  &  W. 
316). 

A  special  verdict  may  be  amended  by  the  judge's  notes  (Mtm^ 
n€r$  v.  Potion,  3  B.  &  P.  343) ;  or  on  an  affidavit  even  of  what  was 
proved  at  the  trial  {Matfo  v.  Archer,  1  Str.  514).  In  the  former 
case,  there  was  a  mistake  merely  as  to  the  date  of  an  instrument ; 
in  the  latter,  the  quantities  of  certain  goods  sold  had  not  been 
stated,  though  they  were  proved  at  the  trial.  It  cannot  be  altered 
in  substance  {Spencer  v.  Goter,  I  H.  BI.  78),  though  it  may  be  to 
carry  out  the  intention  of  the  jury  ( tVilliamt  v.  Breedon,  1  B.  ft 
P.  329  ;  Biehardson  v.  MeRish,  3  Bing.  334).  Generally,  amend- 
ments will  be  made  when  the  errors  are  mere  misprisions  (itowcrs 
▼.  NAon,  12  Q.  B.  546). 

185.  Upon  a  finding  for  the  claimant.,  judgment  maj 
be  signed,  and  execution  issue  for  the  recovery  of 
possession  of  the  property,  ot  such  part  thereof  as  the 
jury  shall  find  the  claimant  entitled  to,  and  for  costs^ 
within  such  time,  not  exceeding  the  fifth  day  in  term 
after  the  verdict,  as  the  court  or  judge  before  whom 
the  cause  is  tried  shall  order  ;  and  if  no  such  order  be 
made,  then  on  the  fifth  day  in  term  aft^  the  verdict^ 
or  within  fourteen  days  after  soch  verdict,  whicheyer 
shall  first  happen. 

This  section  is  very  obscure  in  its  terms ;  it  would  seem  to 
have  been  in  the  mind  of  its  framer  that  in  a  cause  tried  in  term, 
the  claimant  should  be  at  liberty  to  issue  execution  on  the  fifth 
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day  after  verdict  at  latest ;  and  that  in  a  cause  tried  in  Tacation, 
be  should  be  at  liberty  to  issue  execution  on  the  fifteenth  day 
after  the  verdict  at  latest 

The  court,  or  the  judge  before  whom  the  cause  is  tried,  may 
order  execution  to  issue  at  any  time  not  more  distant  than  the 
fifth  day  of  the  first  term  after  the  verdict.  This  section  differs, 
it  will  be  observed,  from  s.  120,  which  expressly  authorizes  a 
judge  at  chambers  to  order  execution  of  issue.  If  it  is  intended 
to  apply  for  a  new  trial,  or  if  a  bill  of  exceptions  is  tendered  at 
the  trial,  the  judge  at  the  trial  ought  to  be  applied  to,  to  order 
execution  to  be  stayed  until  the  fifth  day  of  the  following  term. 

The  costs  in  ejectment  now  form  part  of  the  judgment,  as  in 
other  actions;  except  in  the  case  of  judgment  on  default  of  ap- 
pearance to  writ.  Formerly,  they  were  only  recoverable  by  exe- 
cution on  the  consent  rule,  under  1  &  2  Vict  c  1 10. 

See  as  to  costs,  where  the  claimant  recovers  part  only  of  the 
premises  claimed.  Alcoek  v.  WUshaw  (24  Jur.  628,  Q.  B.). 

A  defendant  who  has  been  in  execution  for  the  costs,  in  an 
action  of  ejectment,  (of  more  than  twelve  calendar  months,  is 
entitled  to  his  discharge  under  48  Geo.  8,  c  123  {Humphreyt  ▼. 
FrankSf  8  C.  B.,  N.  S.  76S). 

186.  Upon  a  finding  for  the  defendants,  or  any  of  Ja«igment 
them,  judgment  may  be  signed,  and  execution  issue  for  ^^^^^^ 
costs  against  the  claimants  named  in  the  writ,  within  ant. 
such  time,  not  exceeding  the  fiflh  day  in  term  afler 

the  verdict,  as  the  court  or  judge  before  whom  the 
cause  is  tried  shall  order  ;  and  if  no  such  order  be 
made,  then  on  the  fifth  day  in  term  after  the  verdict, 
or  within  fourteen  days  aner  such  verdict,  whichever 
shall  first  happen. 

See  observations  on  s.  185,  tupra. 

As  to  nonsuit,  see  PI.  R.,  T.  T.  1853,  r.  29,  poMt, 

187.  Upon  any  judgment  in  ejectment  for  recovery  Execation 
of  possession  and  costs,  there  may  be  either  one  writ  o?pMMl«ion 
or  separate  writs  of  execution   for   the  recovery  of  JJJf  *^*.*oiiit 
possession  and  for  the  costs,  at  the  election  of  the  ^\epaiiue" 
claimant. 

The  claimant  may  either  issue  a  writ  of  habere  faeia*  peeeet- 
sianemt  and  a  separate  writ  of/,  fa.  or  ea«  mo.  for  the  costs,  or  be 
may  sue  out,  as  formerly,  a  writ  of  habere^  adding  t^JL/a.  or  ca,  *a. 
to  it,  as  the  case  may  be. 

The  suing  out  of  one,  or  of  several  writs,  depends  upon  the 
fact  of  the  defendant  being  resident,  or  having  goods  and  chattels 
in  the  same  county,  as  that  in  which  the  property  of  which  pos- 
session is  to  be  given,  is  situate.  The  writ  of  habere  can  only 
issue  into  the  county  where  the  property  recovered  by  the  judg- 
ment lies ;  the  writ  of  ro.  «a.  or  ft.  fa,  may  issue  into  any  county 
(s.  121 ).  The  writ  of  habere,  like  the  writ  of  >./a.,  is  returnable 
immediately  after  the  execution  thereof  {Doe  d.  Budten  v.  Roe, 
L.  J.  21,  a  B.  359). 

These  writs  are  prepared,  as  formerly,  by  the  claimant,  and 
sealed  on  production  of  the  incipitur  (s.  206). 
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Ai  to  the  •herilTi  feei  on  executing  a  writ  of  pouenion,  lee 
■.  123,  Mte. 


coiDinoiit  or 
cofMreciMn. 


DefoBce^  188.  In  case  of  such  an  action  being  brought  by 
tenluitiMin'^'  Bome  OF  oue  of  several  persons  entitled  as  joint  tenants, 
tenants  in  common,  or  coparceners,  anj  joint  tenant, 
tenant  in  common,  or  coparcener  in  possession,  may, 
at  the  time  of  appearance,  or  within  four  days  after, 
give  notice  in  the  same  form  as  in  the  notice  of  a 
limited  defence,  that  he  or  she  defends  as  such,  and 
admits  the  right  of  the  claimant  to  an  undivided  share 
of  the  property  (stating  what  share),  but  denies  any 
actual  ouster  of  him  from  the  property,  and  may, 
within  the  same  time,  file  an  affidavit  stating  with 
reasonable  certainty  that  he  or  she  is  such  joint 
tenant,  tenant  in  common,  or  coparcener,  and  the 
share  of  such  property  to  which  he  or  she  is  entitled, 
and  that  he  or  she  has  not  ousted  the  claimant ; 
and  such  notice  shall  be  entered  in  the  issue  in  the 
same  manner  as  the  notice  limiting  the  defence,  and 
upon  the  trial  of  such  an  issue  the  additional  question 
of  whether  an  actual  ouster  has  taken  place  shall  be 
tried. 

Formerly,  in  ejectment  by  one  joint  tenant  against  another,  the 
consent-rule  limited  the  confession  of  the  defendant  to  that  of 
lease  and  entry.  Actual  ouster  must  have  been  proved.  The 
ouster  must  still  be  proved  in  order  to  obtain  judgment,  if  the 
joint-tenant  in  possession  gives  the  notice  mentioned  in  this 
section. 

If  a  tenant  in  possession  claims  the  whole,  and  denies  posses- 
sion to  the  other,  this  is  evidence  of  an  ouster  {Doe  v.  Bird,  II 
East,  49).  So  where  three  out  of  four  co-tenants  authorized  a 
railway  company  to  use  the  land,  such  user  was  held  to  amount 
to  an  ouster  (Doe  v.  Horn,  5  M.  &  W.  664). 

Before  the  stat  8  &  4  Will.  4,  c.  27,  a  bare  perception  of  the 
profits  by  one  tenant  in  common  for  twenty-six  years  was  no 
ouster  (Fairelaim  v.  Shaeklelon,  S  Burr.  2604),  the  possession  of 
one  joint  tenant,  coparcener,  &c.  being  at  common  law  the  pos- 
session of  alL  By  a.  12  of  that  statute  it  is  enacted,  that  the 
possession  of  land  or  receipt  of  rent  in  entirety  by  one  of  several 
coparceners,  joint  tenants,  or  tenants  in  common,  is  not  to  be 
deemed  the  possession  or  receipt  of  the  others. 

It  has  been  decided,  in  Ireland,  that  this  section  does  not  dis- 
pense with  proof  of  actual  ouster  {(ySuUivan  v.  M*Sunney,  I 
Longt&T.Ill). 


Actual 
ouster. 


Triataad 
Judgment  fai 
ejcctnieat 
agslntt  jdnt 
tenaatft, 
tenant!  in 
common  and 
copsicenen. 


189.  Upon  the  trial  of  such  issue  as  last  aforesaid, 
if  it  shall  be  found  that  the  defendant  is  joint  tenant, 
tenant  in  common,  or  coparcener  with  the  claimant, 
then  the  question  whether  an  actual  ouster  has  taken 
place  shall  be  tried,  and  unless  such  actual  ouster 
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shall  be  proved,  the  defendant  shall  be  entitled  to 
judgment  and  costs ;  but  if  it  shall  be  found  either 
that  the  defendant  is  not  such  joint  tenant,  tenant  in 
common,  or  coparcener,  or  that  an  actual  ouster  has 
taken  place,  then  the  claimant  shall  be  entitled  to 
such  judgment  for  the  recovery  of  possession  and 
costs. 

190.  The  death  of  a  claimant  or  defendant  shall  not  ^^^  »o« 
cause  the  action  to  abate,  but  it  may  be  continued  as  dMth. 
hereinafter  mentioned. 

This  and  the  following  enactments  permitting  luggestions  to 
be  entered  of  the  death  of  parties  in  ejectment,  are  rendered 
necessary  by  the  abolition  of  the  fictitious  John  Doe  and  Richard 
Roe,  who,  among  other  attributes,  possessed  a  species  of  legal 
immortality,  so  that  the  numerous  actions  in  which  they  were 
parties  never  abated.  Not  being  parties  to  the  action,  the  lia- 
bility for  costs  of  the  rgal  claimants  and  defendants  in  the  old 
action  of  ejectment  arose  exclusively  from  the  consent  rule ;  this 
liability  was  personal,  and  binding  only  to  the  extent  of  creating 
a  liability  to  attachment.  A  necessary  and  not  a  very  righteous 
consequence  followed,  that  the  undertakings  in  the  consent  rule 
as  to  costs  could  not  be  enforced  against  the  personal  represen- 
tatives of  a  deceased  party  (Doe  d.  Harriton  v.  Hantpgon,  4  C.  B. 
745).  The  parties  to  the  new  action  of  ejectment  are  liable 
for  costs  to  each  other,  as  in  other  actions ;  and  this  action,  which 
at  common  law  would  abate  by  the  death  of  either  party,  may 
now  be  continued  by  and  against  survivors  and  representatives, 
as  in  the  case  of  personal  actions. 

The  Court  of  Exchecjuer  refused  to  hear  an  argument  upon  a 
special  case  after  verdict,  until  a  suggestion  of  the  claimant's 
death  had  been  entered  (Detmuan  v.  HotUday,  1  H.  A:  N.  61). 

191.  In  case  the  right  of  the  deceased  claimant  Proeeedins 
shall  survive  to  another  claimant,  a  suggestion  may  JJSs't^ 
be  made  of  the  death,  which  suggestion  shall  not  be  when  right 
traversable,  but  shall  only  be  subject  to  be  set  aside  ■*"**"*• 
if  untrue,  and  the  action  may  proceed  at  the  suit  of 

the  surviving  claimant ;  and  if  such  a  suggestion 
shall  be  made  before  the  trial,  then  the  claimant  shall 
have  a  verdict  and  recover  such  judgment  as  aforesaid, 
upon  its  appearing  that  he  was  entitled  to  bring 
the  action  eidier  separately  or  jointly  with  the  deceased 
claimant. 

A  suggestion  of  the  death  of  a  claimant  may  be  made,  as  in 
the  case  of  the  death  of  a  sole  plaintiff  (s.  1S6,  ante). 

192.  In  case  of  the  death  before  trial  of  one  of  Proeeedinp 
several  claimants,  whose  right  does  not  survive  to  Slfora^Sui, 
another  or  others  of  the  claimants,  where  the  letral  where  right 
representative  of  the    deceased   claimant   shall   not  Tive. 
become  a  party  to  the  suit  in  the  manner  hereinafter 
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mentioned,  a  suggestion  may  be  made  of  the  deadi, 
which  suggestion  shall  not  be  traversable,  but  shall 
only  be  subject  to  be  set  aside  if  untrue,  and  the 
action  maj  proceed  at  the  suit  of  the  surviving 
claimant  for  such  share  of  the  {Nropertj  as  he  in 
entitled  to,  and  costs. 

The  legal  representatives  of  one  of  several  claimaoto  may 
become  parties  under  s.  194u 


Upon  death 
of  one  of 
several 
claimants 
having  ob- 
tained a  ver- 
dict. 


Proceedingt 
In  caae  of 
death  of 
claimant, 
where  right 
does  not  aur- 
vlve. 


193.  In  case  of  a  verdict  for  two  or  more  claimants, 
if  one  of  such  claimants  die  before  execution  executed, 
the  other  claimant  may,  whether  the  legal  right  to  the 
property  shall  survive  or  not,  suggest  the  death  in 
manner  aforesaid,  and  proceed  to  judgment  and  exe- 
cution for  recovery  of  possession  of  the  entirety  of  the 
property  and  the  costs  ;  but  nothing  herein  contained 
shall  affect  the  right  of  the  legal  representative  of  the 
deceased  claimant,  or  the  liability  of  the  surviving 
claimant  to  such  legal  representative  ;  and  tlie  entry 
and  possession  of  such  surviving  claimant  under  such 
execution  shall  be  considered  as  an  entry  and  posses- 
sion on  behalf  of  such  legal  representative  in  respect 
of  the  share  of  the  property  to  which  he  shall  be 
entitled  as  such  representative,  and  the  court  may 
direct  possession  to  be  delivered  accordingly. 

194.  In  case  of  the  death  of  a  sole  claimant,  or 
before  trial,  of  one  of  several  claimants,  whose 
right  does  not  survive  to  another  or  others  of  the 
claimants,  the  l^al  representative  of  such  claimant 
may,  by  leave  of  the  court  or  a  judge,  enter  a  sugges- 
tion of  the  death,  and  that  he  is  such  legal  repre- 
sentative, and  the  action  shall  thereupon  proceied ; 
and  if  such  suggestion  be  made  before  the  trial,  the 
truth  of  the  suggestion  shall  be  tried  thereat,  together 
with  the  title  of  the  deceased  claimant,  and  such 
judgment  shall  follow  upon  the  verdict  in  favour  of 
or  against  the  person  making  such  suggestion,  as 
hereinbefore  provided  with  reference  to  a  judgment 
for  or  against  such  claimant ;  and  in  case  such  sug- 
gestion  in  the  case  of  a  sole  claimant  be  made  after 
trial  and  before  execution  executed  by  delivery  of 
possession  thereupon,  and  such  suggestion  be  denied 
by  the  defendant  within  eight  days  after  notice 
thereof  or  such  further  time  as  the  court  or  a  judge 
may  allow,  then  such  suggestion  shall  be  tried  ;  and 
if,  upon  the  trial  thereof,  a  verdict  shall  pass  for  the 
person  mi^hing  such  suggestion,  he  shall  be  entitled 
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to  snch  judgment  as  aforesaid  for  the  recorerj  of  pos- 
seesioDy  and  for  the  costs  of  and  occasioned  by  such 
suggestion  ;  and  in  case  of  a  verdict  for  the  de- 
fendant, snch  defendant  shall  be  entitled  to  such 
judgment  as  aforesaid  for  costs. 

See  aa  to  costs,  Gray  on  Costs,  p.  198. 

195.  In  case  of  the  death,  before  or  after  judgment,  Frocwding* 
of  one  of  several  defendants  in  ejectment,  who  defend  Sj^SSe*©? '** 
jointly,  a  suggestion  may  be  made  of  the  death,  which  J*'**^  i"*"* 
suggestion  shall  not  be  traversable,  but  only  be  sub- 
ject  to  be  set  aside  if  untrue,  and   the  action  may 
proceed  against  the  surviving  defendant  to  judgment 

and  execution. 

196.  In  case  of  the  death  of  a  sole  defendant,  or  of  Upon  death 
all  the  defendants  in  ejectment,  before  trial,  a  sug-  fi^J^Sfi*^ 
gestion  may  be  made  of  the  death,  which  suggestion  ejectmem 
shall  not  be  traversable,  but  only  be  subject  to  be  set  ^^'^  *'*^' 
aside  if  untrue,  and  the  claimants  shall  be  entitled  to 
judgment  for  recovery  of  possession  of  the  projwrty, 

unless  some  other  person  shall  appear  and  defend 
within  the  time  to  be  appointed  for  that  purpose  by 
the  order  of  the  court  or  a  judge,  to  be  made  upon  the 
application  of  the  claimants  ;  and  it  shall  be  lawful 
for  the  court  or  a  judge,  upon  such  suggestion  being 
made,  and  upon  such  application  as  aforesaid,  to 
order  that  the  claimants  shall  be  at  liberty  to  sign 
judgment  within  such  time  as  the  court  or  judge  may 
think  fit,  unless  the  person  then  in  possession,  by 
himself  or  his  tenant,  or  the  legal  representative  of 
the  deceased  defendant,  shall  within  such  time  appear 
and  defend  the  action  ;  and  such  order  may  be  served 
in  the  same  manner  as  the  writ  ;  and  in  case  such 
person  shall  appear  and  defend  the  same,  proceedings 
may  be  taken' against  such  new  defendant  as  if  he 
had  originally  appeared  and  defended  the  action  ;  and 
if  no  appearance  be  entered  and  defence  made,  then 
the  claimant  shall  be  at  liberty  to  sign  judgment 
pursuant  to  the  order. 

197.  In  case  of  the  death  of  a  sole  defendant,  or  upon  death 
of  all  the  defendants  in  ejectment  after  verdict,  the  f^'^^fiin 
claimants  shall  nevertheless  be  entitled  to  judgment  ejectment 
as  if  no  such  death  had  taken  place,  and  to  proceed  '^^  ^erd^o*- 
by  execution  for  recovery  of  possession  without  sug- 
gestion or  revivor,  and  to  proceed  for  the  recovery  of 

the  oostB,  in  like  maimer  as  upon  any  other  judgment 
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Upon  death 
Won  trial 
of  defendant 
in  ctjeetment, 
who  defend! 
■eporately 
for  part. 


for  mone^,  against  the  legal  repreaentativeB  of  the 
deceased  defendant  or  defendants. 

198.  In  case  of  the  death  before  trial  of  one  of 
several  defendants  in  ejectment,  who  defends  sepa- 
rately for  a  portion  of  the  property  for  which  the 
other  defendant  or  defendants  do  not  defend,  the 
same  proceedings  may  be  taken  as  to  such  portion  as 
in  the  case  of  the  death  of  a  sole  defendant,  or  the 
claimants  may  proceed  against  the  surviving  defend- 
ants in  respect  of  the  portion  of  the  property  for 
which  they  defend. 

The  proceedings  under  a.  196  may  be  taken  with  reference  to 
that  part  of  the  premisea  for  which  the  defendant,  who  has  died, 
defended. 


Upon  death 
of  defendant 
defendhig 
Mpantely 
for  property 
hi  respect  of 
whieh  othen 
alio  defend. 


ClaimaDt 
may  diaeon- 
thraabyne- 
ttoa. 


one*. 


199.  In  case  of  the  death  before  trial  of  one  of 
several  defendants  in  ejectment,  who  defends  sepa- 
rately in  respect  of  property  for  which  surviving 
defendants  also  -defend,  it  shall  be  lawful  for  the 
court  or  a  judge  at  any  time  before  the  trial  to  allow 
the  person  at  the  time  of  the  death  in  possession  of 
the  property,  or  the  legal  representative  of  the  de- 
ceased defendant,  to  appear  and  defend  on  such  terms 
as  may  appear  reasonable  and  just,  upon  the  appli- 
cation of  such  person  or  representative ;  and  if 
no  such  application  be  made  or  leave  granted,  the 
claimant,  suggesting  the  death  in  manner  aforesaid, 
may  proceed  against  the  surviving  defendant  or  de- 
fendants to  judgment  and  execution. 

200.  The  claimant  in  ejectment  shall  be  at  liberty 
at  any  time  to  discontinue  the  action  as  to  one  or 
more  of  the  defendants,  by  giving  to  the  defendant 
or  his  attorney  a  notice  headed  in  the  court  and 
cause,  and  signed  by  the  claimant  or  his  attorney, 
stating  that  he  discontinues  such  action  ;  and  there- 
upon the  defendant,  to  whom  such  notice  is  given, 
shall  be  entitled  to  and  may  forthwith  sign  judgment 
for  costs  in  the  form  contained  in  the  Schedule  (A.) 
to  this  act  annexed,  marked  No.  18,  or  to  the  like 
effect. 

A  rule  to  discontinue  was  formerly  granted  in  ejectment,  only 
by  special  leave  of  the  court,  which  would  not  be  given  in  a  hard 
case  i  as,  after  a  special  verdict,  to  enable  the  plaintiff  to  adduce 
fresh  proof  in  contradiction.  The  leave  of  the  court  is  not  now 
neceasary  in  the  case  of  a  sole  claimant  discontinuing  against  one 
of  sevend  defendants,  but  it  is  required  in  the  case  of  one  of 
several  claimants  (s.  201),  and  perhaps  in  the  esse  of  a  sole 
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ekimant  discontinuing  against  a  sole  defendant  or  all  the  de- 
fendants. 


20L  In   case   one   of  several   claimants  shall   be  DiMonttBa- 
desirous  to  discontinue,  he  maj  applj  to  the  court  or  Son  bj  one 
a  judge  to  have  his  name  struck  out  of  the  proceed-  ^f!^^^ 
ings,   and  an  order  maj  be  made  thereupon  upon 
such  terms  as  to  the  court  or  judge  maj  seem  fit, 
and  the  action  shall  thereupon  proceed  at  the  suit  of 
the  other  claimants. 

202.    K  after  appearance   entered  the   claimant,  Judgment 
without  going  to  trial,   allow  the  time,  allowed  for  JJidSii'iT 
going  to  trial  by  the  practice  of  the  court  in  ordinary  trw  after 
cases  after  issue  joined,  to  elapse,  the  defendant  in  '*^'*^* 
ejectment    may    give    twenty    days    notice    to    the 
claimant  to  proceed  to  trial  at  the  sittings  or  assizes 
next  after  the  expiration  of  the  notice ;  and  if  the 
claimant  afterwards  neglects  to  give  notice  of  trial 
for  such  sittings  or  assizes,  or  to  proceed  to  trial  in 
pursuance  of  the  said  notice  given  by  the  defendant, 
and  the  time  for  going  to  tritd  shall  not  be  extended 
by  the  court  or  a  judge,   the  defendant  may  sign 
judgment  in  the  form  contained  in  the  Schedule  (A.) 
to  &is  act  annexed,  marked  No.  19|  and  recover  the 
costs  of  defence. 

The  procedure  under  this  section  is  similar  to  that  under  s.  101, 


203.  A  sole  defendant  or  all  the  defendants  in  Defendant 
ejectment  shall  be  at  liberty  to  confess  the  action  as  thea^knT 
to  the  whole  or  part  of  the  property,  by  giving  to 
such  claimant  a  notice  headed  in  the  court  and  cause, 
and  signed  by  the  defendant  or  defendants,  such 
signature  to  be  attested  by  his  or  their  attorney  ;  and 
thereupon  the  claimant  shall  be  entitled  to  and  may 
forthwith  sign  judgment  and  issue  execution  for  the 
recovery  of  possession  and  costs  in  the  form  contained 
in  the  Schedule  (A.)  to  this  act  annexed,  marked 
No.  20,  or  to  the  like  effect. 

This  section  provides  for  the  case  of  a  confession  {t9mbk\  after 
appearance  to  tne  writ ;  for  judgment  by  default  may  be  signed 
on  non-appearance  (s.  177*  ante). 

This  notice  is  not  a  eognovU  within  the  1  &  2  Vict  c.  110,  s.  9. 

The  notice  should  be,  as  nearly  as  possible,  in  the  words  of  the 
section ;  be  entitled  in  the  court  and  cause ;  and  be  attested  by  an 
attorney,  stating  himself  to  be  "  attorney  for  the  defendant" 

A  judgment  signed  on  a  confession  given  by  a  tenant  in  posses- 
sion, by  collusion  with  the  claimant,  will  be  Bet  aside  at  the  in- 
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stance  of  the  landlord,  so  that  he  may  he  admitted  to  defend  {Doi 
d.  Locke  v.  Franklin,  7  Taunt.  9 ;  Doe  v.  Dyer,  3  Dowl.  696). 

The  R.  G.,  H.  T.  1853,  rr.  155—157,  do  not  seem  to  apply  to 
notices  under  this  section. 

coDfatsicm  204.  In  case  one  of  several  defendants  in  ejectment, 

MVMsi'de-  ^^®  defends  separately  for  a  portion  of  the  property 
fendantsde-  for  which  the  Other  defendant  or  defendants  do  not 
paraieiyto  defend,  shall  be  desirous  of  confessing  the  claimant's 
put.  title  to  such  portion,  he  may  give  a  like  notice  to  the 

claimant  ;  and  thereupon  the  claimant  shall  be  entitled 
to  and  may  forthwith  sign  judgment  and  issue 
execution  for  the  recovery  of  possession  of  such 
portion  of  the  property,  and  for  the  costs  occasioned 
by  the  defence  relating  to  the  same,  and  the  action 
may  proceed  as  to  the  residue. 
Confeciion  205,  In  casc  one  of  several  defendants  in  ejectment, 

several  dtt.  ^^^  defends  separately  in  respect  of  property  for 
fendsntiwho  which  Other  defendants  also  defend,  shall  be  desirous 
iamepr^'  of  Confessing  the  claimant's  title,  he  may  give  a 
v^'^y-  like  notice  thereof;  and  thereupon  the  claimant  shall 

be  entitled  to  and  may  sign  judgment  agaiust  such 
defendant  for  the  costs  occasioned   by  his  defence, 
and  may   proceed    in  the   action  against  the  other 
defendants  to  judgment  and  execution. 
Formal  entry       206.  It  shaU  not  be  nccessary  before  issuing  execu- 
"' nie*'"n°*    tion  upon  any  judgment  under  the  authority  of  this 
unnecesMry    act   to  enter  the  proceedings  upon  any  roll,   but  an 
ofexecutSa.   «wct/7»<Kr  thereof  may  be  made  upon  paper,  shortly 
describing  the  nature  of  the  judgment  according  to 
the  practice  heretofore  used,  and  judgment  may  there- 
upon be  signed,  and  costs  taxed,  and  execution  issued, 
according  to  the  practice  heretofore  used  :   provided 
nevertheless,   that   the  proceedings  may  be  entered 
upon  the  roll  whenever  the  same  may  become  neces- 
sary for  the  purpose  of  evidence,  or  of  bringing  error, 
or  the  like. 

Although  this  section  is  placed  among  the  sections  of  this  sta- 
tute which  relate  exclusively  to  the  action  of  ejectment ;  it  applies, 
it  will  be  observed,  to  any  judgment  under  the  authority  of  this  actt 
and,  consequently,  of  the  other  aets  in  which  this  is  incorporated. 
It  did  not  however  apply  to  judgments  in  replevin,  nor  to  judg- 
ments signed  on  the  return  of  writ  of  trial,  nor  in  suits  removed 
by  certiorari  from  inferior  courts.  But  see  now  R.  G.,  H.  T.  185S, 
rr.  70,  71 ;  whereby  nnifoncity  of  procedure  upon  judgments  is 
provided. 

See  aa  to  entering  a  judgment,  Frewim  ▼.  Ltthhridge  (7  W.  R. 
442,  Ex.),  and  note  to  s.  139,  ante. 

See  as  to  taxing  costs,  R.G.,  U.  T.  1858,  it.59— i»l ;  9adFi0ld 
J.  Partridge  (7  Exch.  680 >. 
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207.  The  effect  of  a  judgment  in  an  action  of  Effect  of 
ejectment  under  this  act  shall  be  the  same  as  that  of  ^"**«""*"** 
a  judgment  in  the  action  of  ejectment   heretofore 

used. 

It  baa  therefore  been  beld  that  a  defendant  in  execution  for 
coata,  19  entitled  to  hia  discharge  at  the  expiration  of  one  year 
under  48  Geo.  3,  c.  123  {Humphreys  v.  Franki,  3  C.  B.,  N.  S.  765). 

The  effect  of  a  judgment  in  ejectment  ia  fcrlly  stated  in  JsUn  v. 
Parker  (2  Burr.  665 )•  It  ia  conclusive  evidence  of  the  title  of  the 
claimant  to  all  the  mesne  profits  accruing  subsequently  to  the 
date  of  the  claim  alleged  in  the  writ,  which  must  be  laid  subse- 
quent to  the  time  when  the  right  of  entry  accrued.  See  Doe  v. 
Wetteman  (2  Exch.  368) ;  and  the  judgment  of  Parke,  B.  in 
Tmrner  v.  Coalbrook  Shorn  Companp  (6  Exch.  932):  see  also  Ifil- 
kimon  ▼.  Kirby  ( 16  C.  B.  430) ;  and  Bameti  v.  GuiUiford,  Earl  rf, 
(L.  J.  24,  Ex.  81). 

208.  Error  maj  be  brought  in  like  manner  as  in  Error  and 
other  actions  upon  any  judgment  in  ejectment,  after  a  toejecun^i. 
special  verdict  found  by  the  jury,  or  a  bill  of  excep- 
tions, or  by  consent  after  a  special  case  stated,  but,  ex- 
cept in  the  case  of  such  consent  as  aforesaid,  execution 

shall  not  be  thereby  stayed,  unless  the  pl^ntiff  in  error 
shall,  within  four  clear  days  afler  lodging  the  memo- 
randum alleging  error,  or  after  the  signing  of  the 
judgment,  whichever  shall  last  happen,  or  before 
execution  executed,  be  bound  unto  the  claimant,  who 
shall  have  recovered  judgment  in  such  action  of 
ejectment,  in  double  the  yearly  value  of  the  property, 
and  double  the  costs  recovered  by  the  judgment,  with 
condition,  that  if  the  judgment  shall  be  affirmed  by 
the  Court  of  Error,  or  the  proceedings  in  error  be  dis- 
continued by  the  plaintiff  therein,  then  the  plaintiff  in 
error  shall  pay  such  costs,  damages  and  sum  or  siims 
of  money  as  shall  be  awarded  upon  or  after  such  judg- 
ment affirmed  or  discontinuance  ;  and  it  shall  be 
lawful  for  the  court  wherein  execution  ought  to  be 
granted  upon  such  affirmation  or  discontinuance,  upon 
the  application  of  the  claimant,  to  issue  a  writ  to 
inquire  as  well  of  the  mesne  profits  as  of  the  damage 
by  any  waste  committed  after  the  first  judgment  in 
ejectment^  which  writ  may  be  tested  on  the  day  on 
which  it  shall  issue,  and  be  returnable  immediately 
after  the  execution  thereof;  and  upon  the  return 
thereof  judgment  shall  be  given,  and  execution 
awarded  for  such  mesne  profits  and  damages,  and 
also  for  costs  of  suit. 

This  section  is  partly  a  re-enactment  and  adaptation  to  the 
new  action  of  ejectment  of  the  stat.  16  &  17  Car.  2,  c.  8,  as.  3^  4i. 
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It  requires  bail  in  error  to  be  g^ven  only  by  the  defendant  below. 
The  claimant,  therefurei  may  bring  error  without  giving  bail ;  see 
s.  161,  and  note,  ante. 

The  bail  in  error  (16  &  17  Car.  2,  c.  8),  were  not  chargeable 
in  an  action  on  the  recognizance  with  mesne  profits,  where  they 
had  not  been  ascertained  by  a  writ  of  inquiry  {Doe  v.  Sawyer ^ 
2  M.  &  S.  247). 


Tenants  to  209.  Every  tenant  to  whom  any  writ  in  ejectment 

of  eleSment  ^^^^  ^  delivered,  or  to  whose  knowledge  it  shall 
to  landlord,  come,  shall  forthwith  give  notice  thereof  to  his  land- 
lord, or  his  bailiff  or  receiver,  under  penalty  of  for- 
feiting the  value  of  three  years  improved  or  rack 
rent  of  the  premises,  demised  or  holden  in  the  posses- 
sion of  such  tenant,  to  the  person  of  whom  he  holds, 
to  be  recovered  by  action  in  any  court  of  conmiou 
law  having  jurisdiction  for  the  amount. 

The  court  will,  in  some  instances,  set  aside  regular  judgments 
at  the  instance  of  a  landlord,  on  the  ground  that  he  has  not 
received  notice  of  the  proceeding  (s.  172,  n.,  ante). 

The  object  of  this  section  is  to  insure  his  obtaining  immediate 
information  from  the  tenant,  so  that  he  may  enter  an  appearance 
if  necessary  (s.  172). 

The  improved  or  rack  rent  here  mentioned  is  not  the  rent 
reserved,  but  such  a  rent  as  might  be  fairly  agreed  on  at  the 
time  of  the  service  of  the  writ,  in  case  the  premises  were  then  to 
be  let  {Croker  y.  FothergiU,  2  B.  &  A.  662). 

The  11  Geo.  2,  c.  19,  s.  12,  of  which  this  section  is  a  re- 
enactment,  has  been  held  to  extend  to  those  cases  only  where 
ejectments  are  brought  which  are  inconsistent  with  the  landlord's 
title ;  and  therefore  a  tenant  to  a  mortgagor,  who  did  not  give 
him  notice  of  an  ejectment  brought  by  the  mortgagee  to  enforce 
an  attornment,  was  held  not  to  be  liable  to  the  penalties  there 
mentioned;  the  act  expressly  permitting  an  ejectment  to  be 
brought  for  such  a  purpose  {Buckley  v.  Buckley,  1  T.  R.  647). 

Thpugh  the  4  Aiine,  c.  16,  and  11  Geo.  2,  c.  19,  have  almost 
entirely  dispensed  with  the  necessity  of  such  a  proceeding,  an 
attornment  is  still  desirable  where  a  mortgagor  in  possession  has 
made  a  lease  after  the  mortgage.  The  mortgagee  cannot,  by 
merely  giving  the  lessee  notice,  entitle  himself  to  distrain  for 
rent:  and  attornment  is  necessary  to  create  between  them  the 
relation  of  landlord  and  tenant  {Evans  v.  ElUoif  9  A.  &  £.  342). 


In  what  eases 
notice  must 
be  given. 


Proeeedlngi 
in  ejectment 
by  landlord 
for  nonpay- 
m«it  of  rent. 


210.  In  all  cases  between  landlord  and  tenant,  as 
often  as  it  shall  happen  that  one  half  year's  rent  shall 
be  in  an*ear,  and  the  landlord  or  lessor,  to  whom  the 
same  is  due,  hath  right  by  law  to  re-enter  for  the  non- 
payment thereof^  such  landlord  or  lessor  shall  and 
may,  without  any  formal  demand  or  re-entry,  serve  a 
writ  in  ejectment  for  the  recovery  of  the  demised  pre- 
mises, or  in  case  the  same  cannot  be  legally  served,  or 
no  tenant  be  in  actual  possession  of  the  premises,  then 
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such  landlord  or  lessor  maj  affix  a  copy  thereof  upon 
the  door  of  any  demised  messuage,  or  in  case  such 
action  in  ejectment  shall  not  be  for  the  recovery  of 
any  messuage  then  upon  some  notorious  place  of  the 
lands,  tenements  or  hereditaments  comprised  in  such 
writ  in  ejectment,  and  such  affixing  shall  be  deemed 
legal  Berfico  the^f,  which  Bervlcf  or  .^fixing  such 
writ  in  ejectment  shall  stand  in  the  place  and  stead  of 
a  demand  and  re-entry  ;  and  in  case  of  judgment 
against  the  defendant  for  non-appearance,  if  it  shall 
be  made  appear  to  the  court  where  the  said  action  is 
depending,  by  affidavit,  or  be  proved  upon  the  trial  in 
case  the  de^ndant  appears,  that  half  a  year's  rent 
was  due  before  the  said  writ  was  served,  and  that  no 
sufficient  distress  was  to  be  found  on  the  demised 
premises  countervailing  the  an*ears  then  due,  and  that 
the  lessor  had  power  to  re-enter,  then  and  in  every 
such  case  the  lessor  shall  recover  judgment  and  exe- 
cution in  the  same  manner  as  if  the  rent  in  arrear 
had  been  legally  demanded,  and  a  re-entry  made  ;  and  Foreeiontre 
in  case  the  lessee  or  his  assignee,  or  other  person  Jjjjjj^,^ 
claiming  or  deriving  under  the  said  lease,  shall  permit  executiam. 
and  suffer  judgment  to  be  had  and  recovered  on  such 
trial  in  ejectment,  and  execution  to  be  executed 
thereon,  without  paying  the  rent  and  arrears,  together 
with  fuU  costs,  and  without  proceeding  for  relief  in 
equity  within  six  months  af^er  such  execution  executed, 
then  and  in  such  case  the  said  lessee,  his  assignee,  and 
all  other  persons  claiming  and  deriving  under  the  said 
lease,  shall  be  barred  and  foreclosed  from  all  relief  or 
remedy  in  law  or  equity,  other  than  by  bringing  error 
for  reversal  of  such  judgment,  in  case  the  same  shall 
be  erroneous,  and  the  said  landlord  or  lessor  shall 
from  thenceforth  hold  the  said  demised  premises  dis- 
charged from  such  lease  ;  and  if  on  such  ejectment  a 
verdict  shall  pass  for  the  defendant,  or  the  claimant 
shall  be  nonsuited  therein,  then  in  every  such  case 
such  defendant  shall  have  and  recover  his  costs  ;  pro-  sannff  in 
Tided  that  nothing  herein  contained  shall  extend  to  ^!^gj^. 
bar  the  right  of  any  mortgagee  of  such  lease,  or  any 
part  thereof,  who  shall  not  be  in  possession,  so  as  such 
mortgagee  shall  and  do,  within  six  months  after  such 
judgment  obtained  and  execution  executed,  pay  all 
rent  in  arrear,  and  all  costs  and  damages  sustained  by 
such  lessor  or  person  entitled  to  the  remainder  or  re* 
version  as  aforesaid,  and  perform  all  the  covenants  and 
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In  what  cases 
this  section 
applies^ 


Demixndof 
rent  un- 


No  su^tcUnt 
distress. 


agreements  which,  on  the  part  and  behalf  of  the  first 
lessee,  are  and  ought  to  be  performed. 

This  section  is  a  re-enactment  of  4  Geo.  2,  c.  28,  s.  %  the  cases 
decided  upon  which  are  collected  in  1  Wms.  Saund.  787  a. 

The  provisions  of  this  section  apply  to  those  cases  only,  whttv 
the  right  to  enter  is  absolute  ( not  quousqne\  and  where  the  lease 
upon  such  re-entry  is  forfeited  {Doe  d.  Ikarke  v.  Bowditeht  8  Q.  B. 
973).  The  right  of  re-entry  (under  the  statute)  is  not  necessarily 
waived  by  taking  an  instifficient  distress  for  the  rent,  even  though 
the  lessor  continue  in  possession  under  the  distress  after  the 
time  limited  for  payment  to  save  the  forfeiture  {Doe  d.  Taylor  v. 
Johnson,  I  Sterk.  411) ;  but  a  right  of  entry  for  forfeiture  may  be 
waived  by  bringing  an  action  fur  rent  accrued  due  subsequent  to 
the  forfeiture  {Dendy  v.  Nicholl,  4  C.  B.,  N.  S.  376).  A  demand 
of  rent  is  not  necessarily  a  waiver  {Blyth  v.  Dennet,  13  C.  B.  178). 

It  roust  clearly  appear  that  the  landlord  had  a  power  to  re- 
enter in  respect  of  the  nonpayment  of  half  a  year's  rent  at  the 
time  of  issuing  the  writ  {Doe  d.  Duon  v.  Roe,  7  C.  B.  134). 

No  demand  of  rent  is  necessary,  as  at  common  law,  even  if  the 
proviso  for  re-entry  is  expressed  to  be  in  case  of  the  rent  in 
arrear  being  iawjully  demanded  { Doe  v.  Alexander,  2  M.  &  S.  525). 
It  may  be  otherwise,  if  there  is  an  express  covenant  not  to  enter 
without  demand  {Doe  v.  Wilson,  5  B.  &  A.  385),  and  where  the 
condition  was,  that  on  payment  of  half  a  year's  rent  the  landlord 
might  re-enter  for  the  same  till  it  were  fully  tatisjled,  it  was  held 
that  he  conld  not  proceed  under  the  4  Gea  2,  c.  28  (Doe  d.  Dafke 
V.  Bowditek,  eupra). 

The  service  of  the  writ  may  be  a  sufficient  demand  of  the  rent 
to  satisfy  the  statute.  The  writ  must  be  dated  after  the  last  day 
when  the  rent  ought  to  be  paid  {Doe  v.  Shawcrass,  3  B.  &  C.  754) ; 
and  it  is  essential  to  prove  the  date,  and  the  fiact  of  the  service  of 
the  writ  (Doe  d.  Oooeh  v.  Knowles,  1  D.  &  L.  199)*  in  order  to  show 
thai  half  a  year's  rent  was  due  before  (per  Baileyi  J.  in  Doe  ir, 
Skawerott,  supra). 

The  action  can  only  be  sustained  in  case  there  is  no  saffictent 
distress  on  the  premises,  and  the  insufficiency  of  the  distresa 
must  be  clearly  established  {Doe  d.  Forster  v.  Windlass,  7  T.  R. 
1 17) ;  every  part  of  the  premises  must  be  searched  (Rees  v.  KinMt 
2  B.  &  B.  514;  see  also  Price  v.  Worwood,  4  H.  &  N.  512).  If 
a  broker  going  to  distrain,  by  using  reasonable  diligence  wonld 
not  find  sufficient  to  distrain,  this  will  constitute  an  insufficiencj^ 
within  the  section  {Doe  d.  Haverton  v.  Franks,  2  C.  &  K.  678)^ 
So  if  the  tenant,  by  locking  up  the  premises,  prevents  the  goods 
from  being  foand,  that  is,  *'got  at"  to  distrain  (Doe  v.  Dyson^ 
M.  &  M.  77 :  Doe  v.  Cox,  5  D.  &  L.  272 ;  RomUy  v.  Fyero/t, 
4  W.  R.  26,  Ex.).  Proof  that  no  sufficient  distress  was  found 
on  the  premiaes,  on  some  one  day  after  the  rent  was  payable  toi 
save  the  forfeiture,  is  prtmd/ocM. evidence,  and  is  sufficient  to 
bring  the  case  within  the  statute,  unless  the  defendant  shows  that 
there  was  a  sufficient  distress  {Doe  v.  Fuchtm,  15  East,  286). 

The  intention  of  this  section,  as  was  that  of  4  Geo.  2,  o.  28> 
t.  2,  ia  to  relieve  the  landlord  from  the  inconvenience  of  con- 
tinuing liable  to  an  uncertainty  of  possession ;  it  being  in  the 
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power  of  the  tenant  to  ofTer  him  a  compensation  at  amy  time,  in 
order  to  found  an  application  for  relief  against  the  forfeiture  in  a 
Court  of  Equity;  and  to  confine  the  tenant  to  six  eaiemdar  months 
after  execution  executed  for  hit  doing  this  {Doe  v.  Lewis,  1  Burr. 
^19).  This  section  prescribes  the  mode  of  proceeding  in  two 
cases,  viz. :  Istly,  in  the  case  of  judgment  against  the  defendaat 
for  non-appearance ;  2ndly,  in  the  case  of  the  action  coming  on 
for  trial. 

1.  In  the  case  of  judgment  by  default,  an  affidavit  must  be  Proqfinease 
made  that  half  a  year's  rent  was  due  before  the  writ  was  served  ^'(S^JJ"' 
iqtuere  sued  out;  vide,  infra);  that  no  sufficient  distress  was  to  ^**^*" 

be  found  upon  the  premises  countervailing  the  arrears  then  due ; 
and  that  the  less<v  (claimant)  had  power  to  re-enter. 

Great  precision  was  formerly  required  in  the  affidavit  as  to 
hatf  a  year'i  rm^  (and  not  more)  being  due;  upon  the  ground 
that  a  landlord  has  no  right  to  lie  by  for  a  length  of  time  (for 
instance,  a  whole  year),  and  then  seek  thus  to  render  the  provi- 
sions of  the  section  available  (  Doe  d.  Powell  v.  Roe,  9  DowL  648, 
per  Coleridge,  J. ;  but  see  Doe  d.  Oretton  v.  Roe,  4  C.  B.  676 ;  and 
Crate  v.  Jordan,  8  £xch.  149). 

It  would  seem,  also,  from  the  qiuere  to  Doe  d.  Oretton  v.  Roe, 
tupra,  that  it  would  be  better  that  the  affidavit  should  state  the 
rent  to  be  due  before  the  writ  was  emed  out. 

Where  judgment  has  been  obtained  upon  an  affidavit,  which 
the  claimant  is  apprehensive  may  be  held  to  be  defective ;  the 
court  will  allow  the  judgment  to  be  superseded,  and  another 
judgment  to  be  signed,  on  an  amended  affidavit  (Doe  d.  Gretton 
V.  Roe,  supra). 

The  motion  for  judgment,  where  the  defendant  does  not  appear, 
is  absolute  in  the  firot  instance  ( Cross  v.  Jordast,  ubi  supra ;  and 
Youens  v.  Keen,  2  C.  B.,  ^.  S.  384). 

If  there  is  a  sufficient  distress  on  the  premises,  the  statute  does 
not  apply  ;  and  the  lessor  must  proceed  at  common  law,  as  before 
the  statute  ( Doe  d.  Forster  v.  IVindlass,  supra),  and  subject  him- 
self to  all  the  risks  and  inconveniences  of  so  proceeding  (Adams, 
Eject.  121  ;  and  1  Wms.  Saunders,  281  b,  ei  seq,) 

2.  In  the  case  of  the  action  coming  on  for  trial,  the  claimant,  Pro*^  where 
in  order  to  recover,  must  prove  that,  which  he  must,  in  the  JJ^f^'^J^J** 
case  of  judgment  by  default,  state  in  the  affidavit  {Doe  v.  Lewis, 

mpra). 

Where  a  landlord,  or  lessor  proceeds  for  the  recovery  of  a  dwell- 
ing-house and  other  premises  demised  by  one  lease ;  if  the  dwell- 
ing-house is  unoccupied,  and  the  rest  of  the  premises  is  in  the 
occupation  of  a  tenant,  service  of  the  writ  of  ejectment  may  be 
effected  by  personally  serving  the  tenant  with  a  copy,  and  affixing 
another  on  the  front  door  of  the  house  {Clinton  {Lord)  v.  Wales, 
2  Jur.,  N.  S.  1096,  Ex.) 

See  now  the  provisions  for  relief  of  tenants  against  forfeiture, 
C.  L.  P.  A.  1860,  ss.  1—11  {post). 


C    Itt    Mt   Jk. 

1860. 


211.  In  case  the  said  lessee,  his  assignee  or  other 
person  claiming  any  right,  title  or  interest,  in  law  or 
equity,  o^  in  or  to  the  said  lease,  shall,  within  the 
time  aforesaid,  proceed  for  relief  in  any  court  of 
equity,  such  person  shall  not  have  or  continue  any 
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injnnction  against  the  proceedings  at  law  on  such 
ejectment,  unless  he  does  or  shall,  within  forty  days 
next  af^or  a  full  and  perfect  answer  shall  be  made 
by  the  claimant  in  such  ejectment,  bring  into  court) 
and  lodge  with  the  proper  officer  such  sum  and 
sums  of  money  as  the  lessor  or  landlord  shall  in 
his  answer  swear  to  be  due  and  in  arrear  over  and 
above  all  just  allowances,  and  also  the  costs  taxed 
in  the  said  suit,  there  to  remain  till  the  hearing  of  the 
cause,  or  to  be  paid  out  to  the  lessor  or  landlord 
on  good  security,  subject  to  the  decree  of  the  court ; 
and  in  case  such  proceedings  for  relief  in  equity 
shall  be  taken  within  the  time  aforesaid,  and  after 
execution  is  executed,  the  lessor  or  landlord  shall  be 
accountable  only  for  so  much  and  no  more  as  he  shall 
really  and  bona  Jide,  without  fraud,  deceit  or  wilful 
neglect,  make  of  the  demised  premises  from  the  time 
of  his  entering  into  the  actual  possession  thereof ;  and 
if  what  shall  be  so  made  by  the  lessor  or  landlord 
happen  to  be  less  than  the  rent  reserved  on  the  sud 
lease,  then  the  said  lessee  or  his  assignee,  before  he 
shall  be  restored  to  his  possession,  shall  pay  such 
lessor  or  landlord  what  the  money  so  by  him  made 
fell  short  of  the  reserved  rent  for  the  time  such  lessor 
or  landlord  held  the  said  lands. 

See  as  to  relief  formerly  afforded  by  the  Court  of  Chancery, 
Peachy  v.  Duke  of  Somenet^  and  notes  thereto,  in  Tudor's  Leading 
Cases  in  Equity,  vol.  2,  p.  774,  et  »eq. 

212.  If  the  tenant  or  his  assignee  do  or  shall, 
at  any  time  before  the  trial  in  such  ejectment,  pay 
or  tender  to  the  lessor  or  landlord,  his  executors 
or  administrators,  or  his  or  their  attorney  in  that 
cause,  or  pay  into  the  court  where  the  same  cause 
is  depending,  all  the  rent  and  arrears,  together 
with  the  costs,  then  and  in  such  case  all  further 
proceedings  on  the  said  ejectment  shall  cease  and 
be  discontinued  ;  and  if  such  lessee,  his  executors, 
administrators  or  assigns,  shall,  upon  such  proceed- 
ings as  aforesaid,  be  relieved  in  equity,  he  and  they 
shall  have,  hold  and  enjoy  the  demised  lands,  ac- 
cording to  the  lease  thereof  made,  without  any  new 
lease. 

A  sub-lessee  is  an  assignee  within  this  section,  and  may  apply 
for  a  stay  of  proceedings  {Doe  d.  Wyatt  v.  Byron^  1  C.  B.  628); 
so  may  a  mortgagee  {Doe  d.  WhitfielH  ▼.  Jtoe,  3  Taunt.  402). 

The  application  to  stay  proceedings  must,  under  this  section, 
have  been  made  hrfore  trial  {Doe  d.  Weet  v.  Davie,  7  East, 
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969;  but  see  now  C.  L.  P.  A.  1860,  s.  1,  pott).  Relief  will  be 
granted  before  the  action  is  actually  commenced  {Goodright  v. 
fVight,  2  Bla.  476 ;  Doe  d.  Forster  v.  Windlau,  7  T.  R.  117). 

Upon  making  application  under  this  section,  the  rent  should  be  How  rent  to 
calculated  to  the  last  rent  day,  and  not  to  the  day  of  computing  l»e  caicuUUtd, 
( Doe  d.  Harcourt  v.  Aoe,  4  Taunt.  883 ).     The  court  had  no  power 
to  stay  proceedings  in  an  ejectment  brought  for  a  forfeiture  for 
breaches  other  than  for  non-payment  of  rent  {Doe  d.  Mayhew 
Y.Asby,  10  A.  &  E.  71). 

But  see  now  C.  L.  P.  A.  1860,  ss.  1^11,  post.  C.  L.  P.  A. 

I860. 

213.  Where  the  term  or  interest  of  any  tenant  Ejectment 
now  or  hereafter  holding  under  a  lease  or  agree-  aJaliS?"'^ 
ment  in  writing  any  lands,   tenements  or  heredita-  tenant  how- 
ments  for  any  term  or  numl)er  of  years  certain,  or  after  expinu 
from  year  to  year,  shall  have  expired  or  been  de-  ^*,^?IIJ'^ 
termlued  either  by  the  landlord  or  tenant  by  regular  uon  of  notice 
notice  to  quit,  and  such  tenant,  or  any  one  holding  ***  **"**• 
or  claiming  by  or  under  him,  shall  refuse  to  deliver 
up  possession   accordingly,   aflber  lawful  demand   in 
writing  made  and    signed    by   the   landlord  or  his 
agent,   and  served    personally   upon  or  left   at   the 
dwellinghouse  or  usual  place  of  abode  of  such  tenant 
or  person,  and  the  lan^ord  shall  thereupon  proceed 
by  action  of  ejectment  for  the  recovery  of  posses- 
sion, it  shall  be  lawi^il  for  him,  at  the  foot  of  the 
writ  in  ejectment,  to  address  a  notice  to  such  tenant 
or  person  requiring  him  to  find  such  bail,  if  ordered 
by  the  court  or  a  judge,  and  for  such  purposes  as 
are  hereinafter  next  specified  ;  and  upon  the  appear-  Ruieorsum- 
ance  of  the  party  on  an  affidavit  of  service  of  the  "Sant'to*^* 
writ  and  notice,  it  shall  be  lawful  for  the  landlord  give  bail, 
producing   the    lease   or  agreement,   or   some   coun- 
terpart or  duplicate  thereof,   and  proving   the  exe- 
cution of  the  same   by  affidavit,  and  upon  affidavit 
that  the  premises  have  been  actually  enjoyed  under 
such  lease  or  agreement,   and   that  the   interest  of 
the  tenant  has  expired,  or  been  deteimined  by  re- 
gular notice  to  quit,  as  the  case  may  be,  and   that 
possession  has  been   lawfully   demanded   in   manner 
aforesaid,  to  move  the  court  or  apply  by  summons 
to  a  judge  at  chambers  for  a  rule  or  summon^   for 
such  tenant  or  person  to  show  cause,  within  a  time 
to  be  fixed  by  the  court  or  judge  on  a  considera^ 
tion   of   the   situation  of   the    premises,    why   such 
tenant  or  person  should  not  enter   into  a  recogni- 
zance by  himself   and  two   sufficient  sureties   in   a 
reasonable  sum  conditioned    to    pay   the    costs  and 
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damages  which  shall  be  recovered  by  the  claimants 
in  the  action  ;  and  it  shall  be  lawful  for  the  court 
or  judge  upon  cause  shown,  or  upon  affidavit  of  the 
service  of  the  rule  or  summons  in  case  no  cause 
shall  be  shown,  to  make  the  same  absolute  in  the 
whole  or  in  part,  and  to  order  such  tenant  or 
person,  within  a  time  to  be  fixed,  upon  a  conside- 
ration of  all  the  circumstances,  to  find  such  bail, 
with  such  conditions  and  in  such  manner  as  shall 
be  specified  in  the  said  rule  or  summons,  or  such 
part  of  the  same  so  made  absolute  ;  and  in  case 
the  party  shall  neglect  or  refuse  so  to  do,  and  shall 
lay  no  ground  to  induce  the  court  or  judge  to  en- 
large the  time  for  obeying  the  same,  then  the  lessor 
or  landlord  filing  an  affidavit  that  such  rule  or 
order  has  been  made  and  served  and  not  complied 
with  shall  be  at  liberty  to  sign  judgment  for  recovery 
of  possession  and  costs  of  suit  in  the  form  contained 
in  the  Schedule  (A.)  to  this  act  annexed,  marked  No. 
21,  or  to  the  like  effect. 

This  and  the  followinfr  sections  re-enact  1  Geo.  4,  c.  87. 

The  words  *'  under  a  lease  or  agreement  in  writing"  apply  to 
the  whole  sentence,  and  are  not  confined  to  the  case  of  a  tenant 
holding  for  a  *'  term  or  number  of  years  certain  "  ( Doe  d.  Brad* 
ford  V.  Roe,  5  B.  &  A.  770).  A  letting  by  parol,  therefore,  will 
not  suffice  {Doe  d.  Stepney  v.  Tknuioutf  MTle.  &  Y.  492) ;  but 
an  agreement  in  writing  to  hold  apartments  for  three  months  is 
within  this  section  {Doe  d.  PhiUiptY.  Hoe,  5  B,  &  A.  766).  A 
holding  from  quarter  to  quarter,  with  an  agreement  to  quit  on  six 
months  notice,  is  not  a  holding  for  a  term  certain  {Doe  d.  Carter 
V.  Roe,  2  Dowl.  N.  S.  449);  nor  is  a  tenancy  for  a  term  of  years 
"  should  A.,  B.  and  C  so  long  live"  {Doe  d.  Pemberton  ▼.  Roe,  7 
B.  &  C.  2). 

The  term  must  have  expired  or  been  determined  by  regular 
notice  to  quit ;  therefore,  a  tenant  who  has  surrendered  his  term, 
but  refuses  to  ^uit  the  premises,  cannot  be  proceeded  against 
under  this  section  {Doe  d.  Tindaf  v.  Roe,  2  B.  &  A.  922);  nor 
can  a  tenant  who  has  determined  his  interest,  by  notice  to  quit, 
and  holds  over  (Doe  d.  Cardigan  v.  Roe,  1  D.  &  R.  540) ;  nor 
a  tenant  who  has  been  permitted  to  hold  over  for  more  than 
a  year  after  his  interest  had  expired ;  a  tenancy  from  year  to 
year  having  been  thereby  created  {Doe  d.  Thomas  v.  Fields  2 
Dowl  252). 

The  statute  only  applies  to  terms  that  have  come  to  a  natural 
end,  or  been  extinguished  by  regular  notice  (Doed.  Tindal\,Roe, 
supra).  It  does  not  apply  where  a  right  of  entry  is  claimed  for 
nonperformance  of  covenants  {Doe  d.  Cundley  v.  Sharpley,  15 
M.  &  W.  558);  nor  where  the  title  to  the  premises  is  in  dispute 
(Doe  d.  Saunders  v.  Roe,  1  Dowl.  4). 

A  tenant  may  avail  himself  of  the  statute  against  his  under* 
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feiuint  (Doe  d.  Watts  v.  Aoe,  5  Dowl.  513) ;  and  a  tenant  in  com- 
mon may  take  advantage  of  it  (Doe  v.  Rotherkam,  6  DowL  690).     _        ^  , 
The  demand  of  possession  must  be  m  writing.  pottessUm. 

It  must  be  served  personally,  or  \eti  at  the  dwellinghouse  or  Serriee  of 
usual  abode  of  the  tenant.  Where  the  tenant  had  gone  to  America,  demand. 
service  of  the  demand,  by  leaving  the  demand  on  the  premises 
(the  tenant's  wife,  who  was  in  possession,  having  refused  to  take 
it),  was  held  only  sufficient  to  entitle  the  landlord  to  a  rule  nut  to 
show  cause  why  the  service  should  not  be  deemed  good  service 
{Doe  d.  Selgood  v.  Roe,  1  W.  W.  &  Har.  206). 

If  the  tenant  refuses  to  deliver  up  possession,  according  to  the  ^*'^"f^^' 
demand,  the  landlord  may  then  sue  out  a  writ  of  ejectment,  and  ^cn^  ** 
at  the  foot  of  it  address  a  notice  to  the  tenant  requiring  him  to 
find  bail,  if  ordered  by  the  court,  or  a  judge,  in  the  terms  of  the 
section. 

The  notice  should  be  signed  by  the  landlord,  or  his  Rfrent(jfnon,  ^ot*^^  of  bail 

1  D.  &  R.  435 ;  Doe  d.  Beard  v.  Roe,  1  M.  &  W.  300) ;  but  no  ^^^J^' 
affidavit  of  the  fact  of  the  agency,  if  it  is  signed  by  an  agent,  is 
necessary  (Doe  d.  Geldart,  1  W.  W.  &  Har.  346);  the  writ  and 
notice  are  to  be  served  as  an  ordinary  writ  of  ejectment  (s.  170,  n., 

«l^f). 

If  the  tenant  does  not  appear  to  the  writ,  there  may  be  judg- 
ment against  him  as  above  provided. 

If  the  tenant  enters  an  appearance,  the  landlord  may  either  -Application 
move  the  court,  or  take  out  a  summons  at  chambers,  calling  upon  ^^^fy^ 
the  tenant  to  show  cause,  &c.  in  the  terms  of  the  section.    The  tail. 
application,  either  to  the  court  or  to  a  judge  at  chambers,  must 
be  founded  on — 

1.  An  affidavit  of  service  of  the  writ  and  notice. 

2.  Production  of  the  lease  or  agreement,  or  a  counterpart  or 
duplicate,  properly  stamped  (Doe  d.  Cauljield  v.  Roe^  3  Bing. 
N.  C.  329;  Doe  d.  Holden  v.  Ruektvorth,  4  M.  &  W.  74),  accom- 
panied by  an  affidavit  of  the  due  execution  thereof.  This  affida- 
vit need  not  be  made  by  the  attesting  witness  (Doe  d.  Gowhndr, 
Roe,  6  Dowl.  85 ;  and  see  now  C.  L.  P.  A.  1854,  s.  26). 

3.  An  affidavit,  stating  that  the  premises  have  been  actually  ^^^^/J^ 
enjoyed  under  the  lease  or  agreement  produced,  and  specially  ^J2*iijar«. 
referring  to  such  lease,   agreement,  counterpart  or  duplicate, 

which  ought  to  be  annexed  to  the  affidavit  (Doe  d.  Foucan  v.  Roe^ 

2  L.  M.  &  P.  822) ;  and  showing  that  the  interest  of  the  tenant 
has  expired,  or  been  determined  by  a  regular  notice  to  quit  (Doe 
d.  Topping  V.  Boaet,  7  Dowl.  487) ;  and  that  possession  has  been 
lawfully  demanded  in  the  manner  prescribed  by  this  section.  The 
affidavit  should  also  state  the  annual  value  of  the  property,  so  as 
to  enable  the  court  to  fix  the  amount  for  which  security  (if 
ordered)  is  to  be  given. 

The  rule  nieiy  or  summons,  may  require  that  the  claimant  shall  J^idgment, 
he  at  liberty  to  sign  judgment,  if  the  defendant  does  not  give 
security  within  the  time  limited  (Doe  v.  Roe,  2  Dowl.  180). 

A  retaking  of  the  premises  by  the  defendant  may  be  shown  for 
cause  against  the  rule  or  summons  (Roe  d.  Durant  v.  Doe,  6  Bing. 
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Co»U, 


Bail. 


574).  If  no  cause  is  ishowti  ag^ainst  the  rule  or  summons,  then, 
on  the  usual  aihdavit  of  service,  the  rule  will  be  made  absolute, 
or  an  order  upon  the  summons  will  be  made  at  chambers. 

The  rule  or  order  should  be  duly  served ;  and,  if  disobeyed, 
the  plaintiff,  upon  filing  affidavits  verifying  the  order,  and 
showing  service  and  default,  will  be  at  liberty  to  sign  judgment. 

In  cases  under  this  section,  the  court  will  only  give  a  reasonable 
sum  for  the  costs,  and  nothing  for  mesne  profits  {Doe  d.  Samptom 
V.  Ro^f  6  Moore,  54),  or  for  damages  alleged  to  have  been  caused 
to  the  value  of  the  premises  for  the  purposes  of  trade  {Doe  d« 
Marks  v.  Roe,  6  D.  &  L.  87). 

If  bail  is  ordered,  the  time  within  which  the  recognizance  is 
to  be  entered  into,  should  be  fixed  by  the  rule  absolute,  or  order 
at  chambers  (Doe  d.  Angtesea  v.  Broton,  2  D.  &  R.  688). 

Bail  is  put  in,  in  the  ordinary  way,  and  the  tenant  should  join 
(but  see  s.  151,  and  note,  supra).  The  recognizance  is  ordinarily 
to  the  extent  of  a  year's  value  of  the  premises,  and  a  reasonable 
sum  for  costs  to  be  computed  by  the  master  {Doe  d.  Levi  v.  Roe, 
6  C.  B.  276). 


On  trial  of 
any  eject- 
ment be- 
tween land- 
lord and  te- 
nant, Juriei 
to  give 
damages  for 
mesne  pro- 
fits down  to 
the  verdict, 
or  to  a  day 
specified 
therein. 


214.  Wherever  it  shall  appear  on  the  trial  of  any 
ejectment^  at  the  suit  of  a  landlord  against  a  tenant, 
that  such  tenant  or  his  attorney  hath  been  served 
with  due  notice  of  trial,  the  judge  before  whom 
such  cause  shall  come  on  to  be  tried  shall,  whether 
the  defendant  shall  appear  upon  such  trial  or  not, 
permit  the  claimant  on  the  trial,  after  proof  of  his 
right  to  recover  possession  of  the  whole  or  of  any 
part  of  the  premises  mentioned  in  the  ^wTit  in  eject- 
ment, to  go  into  evidence  of  the  mesne  profits 
thereof  which  shall  or  might  have  accrued  from 
the  day  of  the  expiration  or  determination  of  the 
tenant's  interest  in  the  same  down  to  the  time  of 
the  verdict  given  in  the  cause,  or  to  some  preceding 
day  to  be  specially  mentioned  therein  ;  and  the  jury 
on  the  trial  finding  for  the  claimant  shall  in  such 
case  give  their  verdict  upon  the  whole  matter,  both 
as  to  the  recovery  of  the  whole  or  any  part  of  the 
premises,  and  also  as  to  the  amount  of  the  damages 
to  be  paid  for  such  mesne  profits  ;  and  in  such  case  the 
landlord  shall  have  judgment  within  the  time  herein- 
before provided,  not  only  for  the  recovery  of  pos- 
session and  costs,  but  also  for  the  mesne  profits  found 
by  the  jury:  provided  always,  that  nothing  herein- 
before contained  shall  be  construed  to  bar  any  such 
landlord  from  bringing  any  action  for  the  mesne 
profits  which  shall  accrue  from  the  verdict,  or  the  day 
so  specified  therein,  down  to  the  day  of  the  delivery 
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of  possession  of  the  premises  recovered  in  the  eject- 
ment. 

Damages  may  be  recovered  under  this  section  for  mesne  profits  Mesne  pro- 
down  to  the  day  of  trial,  though  no  notice  of  trial  is  proved,  and  M*- 
alt  lOugh  no  notice  of  claim  of  mesne  profits  has  been  given  ( Doe 
d.  Thompson  v.  Hodgson,  12  A.  &  E.  135;  Smith  v.  Felt,  9  Exch. 
307)  ;  but  strict  proof  of  title  is  required  ;  and,  therefore,  where 
the  defendant  does  not  appear,  it  may  sometimes  be  prudent  not 
to  proceed  for  the  mesne  profits,  which  may  be  recovered  in  a 
subsequent  action  (s.  218,  po-^t),  wherein  the  plaintifi*'s  title  will 
be  protected  by  estoppel  through  the  judgment  in  ejectment 

As  to  judgment,  see  s.  185,  ante. 

215.  In'  all    cases    in   which  such    security  shall  on  trials 
have   been  given   as   aforesaid,  if  upon   the   trial   a  Sj^ndjud^ 
verdict  shall   pass  for   the  claimant,  unless   it   shall  •baUnonuy 
appear   to  the  judge  before  whom    the  same   shall  tion'Scept 
liave   been   had    that  the   finding   of   the  jury  was  Jf^*7**"**» 
contrary  to  the  evidence,  or  that  the  damages  given  finding  secu- 
were  excessive,    such  judge    shall    not,    except    by  ^^' 
consent,   make  any  order  to  stay  judgment  or  exe- 
cution,  except   on   condition   that   within   four  days 

from  the  day  of  the  trial  the  defendant  shall  actu- 
ally find  security,  by  the  recognizance  of  himself 
and  two  sufficient  sureties,  in  such  reasonable  sum 
as  the  judge  shall  direct,  conditioned  not  to  commit 
any  wa«te,  or  act  in  the  nature  of  waste,  or  other 
wilful  damage,  and  not  to  sell  or  carry  off  any 
standing  crops,  hay,  straw  or  manure  produced  or 
made  (if  any)  upon  the  premises,  and  which  may 
happen  to  be  thereupon,  from  the  day  on  which 
the  verdict  shall  have  been  given  to  the  day  on 
which  execution  shall  finally  be  made  upon  the 
judgment,  or  the  same  be  set  aside,  as  the  case  may 
be :  provided  always,  that  the  recognizance  last  Bail  in  error 
above  mentioned  shall  unraediately  stand  discharged  Juc*h7«ur 
and  be  of  no  effect,  in  case  proceedings  in  error  shall  ^^7- 
be  brought  upon  such  judgment^  and  the  plaintiff  in 
error  shall  become  bound  in  the  manner  hereinbefore 
provided. 

The  defendant  must  give  two  additfonal  sureties  on  bringing 
error,  although  he  has  before  given  two  sureties  in  the  action 
{Doe  d.  Durant  v.  Moore,  1  Dowl.  203). 

216.  All  recognizances  and  securities  entered  into  neoogni- 
as  last  aforesaid    may   and   shall    be   taken  respec-  JJJ^'JJJ*** 
tively  in  such  manner  and  by  and  before  such  per-  other  recog- 
sons  as  are  provided  and  authorized  in  respect  of  JJlaf^ons 
recognizances  of   bail    upon   actions  and    suits    de- 
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Ml  ffi«fn         yvA'."/    in    •I.^  '^'.r;    :r.  wl>*:  i^v  -^.-!i  a*— >t!  oi 

l.rn.urt.  iy-rtuwui  Aju\  FiAr«t  r*-fr-r:  r-  r-  —  >->  rfs^^  :  izii  tLe  •c«.'«- 

of  th'*  •««*-  «^/'jrt  wltii  wL  c:  !vo  tniran<i?*  of  t^ 

p\%\tt*u*'*'^  %iA  T.o  v^r*-^  -Lai:  '■^•e-  iA'*i  :  "r-at  d*"*  ftcii<ja  or 
##tii«-T  jir*i*>-*:<ilr-g  *i-Aj  t*  c*  caxDr  i:ced  cr«:<i  aty  such 

r^f.4;/'«4  «^         217.  Jxj   ail   »ri!f.L4  f»f  e*n<"nn»"--t   htrv^'ter  to  be 
'*"•'•' ^^^     lffo',''fit    in   Jir.T  of   L*-r   m^^—^T*   cun^*  »i    We>t- 

»,*'«f/»*rf«,  fir^r  tL*f  r*<-^/verT  of  *'v  lii.ti?  or  L«rr^i::ajii-ftt5  in 
iinv  e'icji.tT,  f'\<-*'\,\  I>tL«i^»n  or  M:«i'il<^^3t,  where 
th^  t^iiAii^T  ••hiiiJ  exT'-r?*,  TT  the  nrhi  of  entrr  into  or 
fjjiT.',  -nrh  IftL'd*  <"*r  h^-f^iiiAm^rnt-s  -^h^Il  aoerof  to  <uch 
Uf.d.ord,  in  fjT  after  Hilary  or  Trii^ity  t*-nu<  iv>pec- 
tivHv.  it  -hall  t»e  lawt\il  f«^r  the  claimant  in  aar  <«uch 
tdt-'.ttiu  »t  Miv  tim^  within  ten  dav*  atrcr  «uoh  tenanov 

•  •  « 

►halJ  ♦fxpire.  «^ir  ri^rht  of  entry  a-.-^rue  a?  att'iv-^aid,  to 
¥^'r\f'  a  writ  in  ej^rcrm^nt  in  the  form  c»»ntaii>.-d  in  the 
Srh^Juie  I^A-)  to  this  act  annex*  d,  markt-<i  No.  13, 
except  tliat  it  i'hall  command  the  {»er^'»ns  to  whom  it 
w  dirw't^-d  to  apftear  within  ten  days  after  rserrice 
theTf^>f  in   the  court   in  which    ?nch  action  mar  be 

m 

bronjfht  ;  and  the  like  proceedin?*  ^hall  be  th«*n?upon 
had  a.*  hereinU-fore  provided,  ^ve  that  it  shall  be 
fuffinent  to  flrive  at  lea^t  gix  clear  days'  notice  of  trial 
Up  the  defendant  before  the  commission  dav  of  the 
Mt^t^i'/jfK  at  which  ffuch  ejectment  is  intended  to  be 
tried  ;  and  anT  defendant  in  sach  action  may,  al 
any  time  Urfr^re  the  trial  thereof,  apply  to  a  judge 
by  Kumm^nu  to  stay  or  set  a^ide  the  proceedings 
4fr  U9  jKif^tfione  the  trial  until  the  next  assizes ;  and 
it  ifhall  be  lawful  for  the  judge,  in  his  discretion,  to 
make  fiuch  order  in  the  said  cause  as  to  him  shall 
m^n  expedient* 

Thi«  in  a  re-enaetmeiit  of  the  II  Geo.  4  &  1  Will  4,  c.  70, 
fn  tf^fuU  i.  96.  which  applied  only  where  the  right  of  entry  accrues  darrimg 

Of  immediateif  rfter  an  iisuable  term,  and  not  where  an  assise 
ha«  inUTvened  between  an  iaaoable  term  and  the  right  of  entry 
(Dcg  d.  Milner  v.  Bee,  2  L.  M.  ft  P.  578>.  The  former  sutute 
did  not,  nor  doe*  this  section,  apply  to  cases  where  the  premtass 
are  situate  in  Middlesex  (Doe  d.  Nonu  ▼.  Boe,  1  DowL  M7)b  nor 
mLopdoa. 


tUfi. 
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This  writ  is  in  the  usual  form  of  writs  of  ejectment,  except  Form  <if 
that  the  time  for  appearance  is  ten  days.  The  subsequent  pro-  •*'*• 
ceedings  are  the  same  as  in  other  actions  of  ejectment,  except 
as  to  the  length  of  the  notice  of  trial,  which  is  specially  limited 
above.  In  case  of  non-appearance,  judgment  may  be  sigped ; 
and  the  affidavit  of  service  should  state  when  the  tenancy  expired 
or  right  of  entry  accrued,  in  order  that  it  may  appear  that  the 
proceedings  are  in  accordance  with  this  section. 

If  the  defendant  appears  at  the  trial,  he  waives  his  right  to  six 
daya'  notice  of  trial  (Doe  d.  Antrobut  v.  Jepton,  3  B.  &  Ad.  402). 

At  Nisi  Prius,  it  cannot  be  objected  that  the  action  was  not 
commenced  within  ten  days  after  the  right  of  entry  accruedt  this 
being  only  an  irregularity  (Doe  d.  Rankin  v.  Brindlty^  4  B.  &  Ad. 
M). 

218.  Nothing  herein  contained  shall  be  construed  to  Saving  of 
prejudice  or  afiect  any  other  right  of  action  or  remedy  J}™*"*"*" 
which  landlords  may  possess  in  any  of  the  cases  here- 
inbefore  provided    for,   otherwise   than  hereinbefore 
expressly  enacted. 

See8.221,fo<^ 

219.  Where  an  action  of  ejectment  shall  be  brought  inejectment 
by  any  mortgagee,  his  heirs,  executors,  administra-  Jjerthe**^ 
tors  or  assignees,  for  the  recovery  of  the  possession  mortgajfor'i 
of  any  mortgaged  lands,  tenements  or  hereditaments,  JSncipSf  in- 
and  no  suit  shall  be  then  depending  in  any  of  her  terettand 
majesty's  courts  of  equity  in  that  part  of  Great  Britain  JJirt  tbaii 
called  England,  for  or   touching   the  foreclosing  or  Sjn*'*J?^* 
redeeming   of   such  mortgaged   lands,   tenements   or  tion.  and  the 
hereditaments,  if  the  person  having  right  to  redeem  ^^"J2^ 
such  mortgaged  lands,   tenement's  or  hereditaments,  mortxageeto 
and  who  shall  appear  and  become  defendant  in  such  '*^®"^«y- 
action,  shall,  at  any  time  pending  such  action,  pay 

unto  such  mortgagee,  or,  in  case  of  his  refusal,  shall 
bring  into  court,  where  such  action  shall  be  depending, 
all  the  principal  monies  and  interest  due  on  such 
mortgage,  and  also  all  such  costs  as  have  been  ex- 
pended in  any  suit  at  law  or  in  equity  upon  such  mort- 
gage (such  money  for  principal,  interest  and  costs,  to 
be  ascertained  and  computed  by  the  court  where  such 
action  is  or  shall  be  depending,  or  by  the  proper  officer 
by  such  court  to  be  appointed  for  that  purpose),  the 
monies  so  paid  to  such  mortgagee,  or  brought  into 
such  court,  shall  be  deemed  and  taken  to  be  in  full 
satisfaction  and  discharge  of  such  mortgage,  and 
the  court  shall  and  may  discharge  every  such  mort- 
gagor or  defendant  of  and  from  the  same  accordingly  ; 
and  ^all  and  may  by  rule  of  the  same  court  compel 
such  mortgagee,  at  the  costs  and  charges  of  such 
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mortgagor,  to  assign,  surrender  or  reconvey  such 
mortgaged  lands,  tenements  and  hereditaments,  and 
such  estate  and  interest  as  such  mortgagee  has  therein, 
and  deliver  up  all  deeds,  evidences  and  writings  in 
his  custody,  relating  to  the  title  of  such  mortgaged 
lands,  tenements  and  hereditaments,  unto  such  mort- 
gagor, who  shall  have  paid  or  brought  such  monies 
into  the  court,  his  heirs,  executors  or  administrators, 
or  to  such  other  person  or  persons  as  he  or  they  shall 
for  that  purpose  nominate  or  appoint. 

This  section  is  not  a  mere  re-enactment  of  7  Geo.  2,  c.  20,  s.  ] ; 
although  it  gives  powers  similar  to  those  conferred  by  that  statute, 
^n  application  for  a  stay  of  proceedings  under  it  ought  to  be 
made  before  execution  executed,  and  ought  to  be  founded  on  an 
affidavit  stating  that  no  suit  in  equity  is  pending  (Adams,  Eject. 
318).  The  defendant  must  also  have  appeared  to  the  action 
{Doe  d.  Hurst  v.  Clifton,  4  A.  &  E.  8H),  and  this  fact  ought  to 
be  stated  in  the  affidavit  {Doe  d.  Cox  v.  Browuj  6  Dowl.  471). 

The  application  ought  to  be  made  before  executing  execution 
against  the  mortgagor  ;  but  where  the  premises  were  in  the  pos- 
session of  a  tenant  of  the  mortgagor  who  did  not  appear,  and 
the  claimant  obtained  judgment  by  default,  and  recovered  pos- 
session, the  court  would  have  set  aside  the  judgment  and  execu- 
tion in  order  to  let  in  the  mortgagor  to  apply  for  a  stay  of  pro- 
ceedings, if  the  mortgagee  had  not  consented  to  take  what  was 
due  on  the  mortgage  and  restore  possession  {Doe  d.  Tubb  v.  Roe, 
4  Taunt.  887). 

The  provisions  of  this  section  do  not  apply  to  cases  where  the 
mortgagee  is  in  possession  [Sutton  v.  Rawiings,  3  Exch.  407). 
Upon  staying  proceedings,  the  costs  are  to  be  taxed  as  between 
party  and  party,  and  not  as  between  attorney  and  client  {Doe  d. 
Cuppt  V.  Cupps,  3  Bing.  N.  C.  768). 

It  may  be  observed  that  under  7  Geo.  2,  c.  20,  s.  1  (which  is 
not  repealed ;  but  rather  expressly  preserved  by  s.  221 ),  the  court 
will  stay  proceedings  in  an  action  of  covenant  on  a  mortgage* 
deed ;  as  that  statute  extends  to  actions  brought  **  on  any  bond 
for  payment  of  the  money  secured"  by  the  mortgage  {Smeeton  v. 
Collier,  1  Exch.  457). 

A  judge  at  chambers  has  jurisdiction  under  this  section  (see 
I.  221,  pott ;  Lawrence  v.  Hogben,  L.  J.  26,  Ex.  55). 

See  as  to  the  jurisdiction  of  judges  at  chambers,  Smeeton  v. 
Collier  (1  Exch.  457) ;  Clarke  v.  E.  J.  Company  (6  D.  &  L.  278). 

See  s.  220,  and  note,  post. 

220.  Nothing  herein  contained  shall  extend  to  any 
case  where  the  person  against  whom  the  redemption 
is  or  shall  be  prayed  shall  (by  writing  under  his 
hand,  or  the  hand  of  his  attorney,  agent  or  solicitor, 
to  be  delivered  before  the  money  shall  be  brought 
into  such  court  of  law,  to  the  attorney  or  solicitor 
for  the  other  side)  insist,  either  that  the  party  praying 
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a  redemption  has  not  a  right  to  redeem,  or  that  the 
premises  are  chargeable  with  other  or  different  prin- 
cipal sums  than  what  appear  on  the  face  of  the  mort- 
gage, or  shall  be  admitted  on  the  other  side  ;  or  to  any  or  to  preju- 
case  where  the  right  of  redemption  to  the  mortgaged  2^"f  *"**" 
lands  and  premises  in  question  in  any  cause  or  suit  moztgage. 
shall  be  controverted  or  questioned  by  or  between 
different  defendants  in  the  same  cause  or  suit  ;  or  shall 
be  any  prejudice  to  any  subsequent  mortgage  or  sub- 
sequent incumbrance,  anything  herein  contained  to  the 
contrary  thereof  in  anywise  notwithstanding. 

In  answer  to  a  rule  nisi  obtained  under  8. 219,  it  is  sufficient  to   What  cause 
show  the  delivery  of  a  notice  in  writing  to  the  mortgagee,  stating  "iJJJ** 
that  the  mortgagee  disputes  the  mortgagor's  right  to  redeem  ( Filbee  * 
V.  HopkinSf  6  D.  &  L.  264).     In  other  cases,  where  notice  may  be 
given  by  the  mortgagee,  enough  ought  to  he  stated  to  enable  the 
court  (when  cause  is  shown  against  the  rule)  to  determine  what 
the  question  is  between  the  ])arties,  and  to  decide  whether  a  case 
for  the  exercise  of  the  jurisdiction  of  a  court  of  common  law 
properly  arises  or  not  ( Doe  d.  Harrison  v.  Louch,  6  D.  &  L.  270 ; 
see  also  Goodtitle  v.  Pope,  7  Term  Rep.  185;  and  as  to  imposing 
terms,  see  Sutton  v.  Rawtings,  3  Exch.  407). 

221.  The  several  courts  and  the  judges  thereof  Juntdiction 
respectively  shall  and  may  exercise  over  the  proceed-  fidgST**"^ 
ings  the  like  jurisdiction  as  heretofore  exercised  in 
the  action  of  ejectment,  so  as  to  ensure  a  trial  of  the 
title,  and  of  actual  ouster,  when  necessary,  only,  and 
for  all  other  purposes  for  which  such  jurisdiction  may 
at  present  be  exercised  ;  and  the  provisions  of  all 
statutes  not  inconsistent  with  the  provisions  of  this 
act,  and  which  may  be  applicable  to  the  altered  mode 
of  proceeding,  shall  remain  in  force  and  be  applied 
thereto. 

See  8.  218,  ante. 


Amendment. 

And  whereas  the  power  of  amendment  now  vested 
in  the  Courts  and  the  Judges  thereof  is  insufficient 
to  enable  them  to  prevent  the  failure  of  justice  by 
reason  of  mistakes  and  objections  of  forms  :  be  it 
enacted  as  follows  : — 

222.  It  shall  be  lawful  for  the  superior  courts  of 
common  law,  and  every  judge  thereof,  and  any  judge 
sitting  at  nisi  prius,  at  all  times  to  amend  all  defects 
and  errors  in  any  proceeding  in  civil  causes,  whether 
there  is  anything  in  writing  to  amend  by  or  not,  and 
whether  the  defect  or  error  be  that  of  the  party  apply- 


to  b«  madf. 
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ing  to  amend,  or  not ;  and  all  such  amendments  maj 
be  made  with  or  without  costs,  and  upon  such  terms 
as  to  the  court  or  judge  may  seem  fit ;  and  all  such 
'  amendments  as  may  be  necessary  for  the  purpose 
of  determining  in  the  existing  suit  the  real  question 
in  controversy  between  the  parties  shall  be  so  made. 

It  if  almost  impossible  to  exaggerate  the  importance  of  this 
section,  especially  the  last  clause  of  it :  "  All  such  amendmenU  m 
may  be  necessary  for  the  purpose  qf  determining  in  the  existing  suit 
the  real  question  in  controversy  between  the  parties  shall  be  made,** 

The  power  to  amend  thus  committed  to  the  judges,  differs  much 
from  the  powers  hitherto  possessed  by  them.* 
£rteni  of  Amendments,  generally  speaking,  had  previously  been  of  vari- 

*!!"i^l"'^""    ances  between  the  record  ana  the  evidence  at  the  trial ;  and  pleas, 
"  pleading  too  much  or  too  little,  were  found  against  the  defendant, 

when,  it  an  amendment  could  have  been  made,  the  real  question 
would  have  been  tried  and  decided.  Now  "  all  defects  and  errors'* 
are  to  be  rectified,  and  to  be  so  rectified  "  at  all  times,**  Amend- 
ments also  had  been  formerly  made  on  the  record  where  there 
was  something  in  writing  to  amend  by  {Cheese  v.  Scales,  10  M.  & 
W.  491).  Amendments  now  are  to  be  made  as  the  matters  in 
dispute  themselves  require ;  the  amendment  is  to  bring  out 
*'  the  real  question  in  controversy  between  the  parties." 

As  the  allowance  of  amendments  under  this  section  rests  en- 
tirely in  the  discretion  of  the  judges,  exercised  upon  the  par- 
ticular case  before  them,  a  mere  recapitulation  of  the  very 
numerous  cases  wherein  amendments  have  been  allowed  or 
refused,  would  serve  only  to  display  the  beneficial  use  that  has 
already  been  made  of  the  very  great  power  now  entrusted  to  the 
courts  and  judges,  and  would  prove  but  of  little  use  to  the  prac- 
titioner. Many  of  these  cases  may  be  found  in  Roscoe's  Nisi 
Prius,  9th  ed. ;  the  principal  cases  more  recently  decided  we  Adams 
V.  Smith  (1  F.  &  F.  SU),  where  Bramwell,  B.,  refused  to  allow  a 
plea  of  public  highway  to  be  added  at  Nisi  Prius  in  an  action  of 
trespass;  and  Roles  v.  Davis  (4  H.  &  N.  484),  where  an  alleged 
misrepresentation  of  the  value  of  a  business  was  allowed  to  be 
amenued:  (see  also  Cornish  v.  Abingdon^  1  F.  &  F.  662  ;  and  as  to 
special  cases.  Carpenter  v.  Parker,  L.  J.  27,  C.  P.  78;  Notman  v. 
Anchor  Assurance  Company,  6  C.  B.,  N.  S.,  586;  Mersey  Docks 
V.Jones,  L.  J.  29,  C.  P.  289).  Several  instances  are  given  in 
this  book  of  amendments  of  particular  proceedings ;  and  it  will 
be  therefore  sufficient  here  to  add  that  this  section  has  been 
applied  to  proceedings  in  mandamus  (Reg.  v.  Derbyshire,  ^., 
Railway  Company,  L.  J.  23,  Q.  B.  888),  and  that  it  does  not 
apply  to  proceedings  before  sheriff's ;  or  other  persona  presiding 
^t  trials  of  issues  under  8  &  4  Will.  4,  c.  42,  nor  to  proceedings 
in  inferior  courts  ( Wickes  v.  Grove,  2  Jur.,  N.  S.,  212,  Ex.),  nor  to 
proceedings  made  specially  amendable  under  particular  sections 
of  this  act  (  Wickens  v.  Steel,  L.  J.  26,  C.  P.  24 ;  Holden  v.  Bal- 
haiyne,  L.  J.  29,  Q.  B.  148). 

*  A  very  useful  risumi  of  the  various  statutes  of  Amendments  and 
Jeofails  Tvill  be  found  in  the  article  "  Amendment"  in  the  "  Imperial  Cvclo- 
pssAisu** 
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It  may  be  remarked  here  generally,  that  all  amendments 
ought  to  be  in  furtherance  of  justice  (Rex  v.  Grampound  (Majfor 
of\  7  T.  R.  699);  though  an  amendment  was  refused  in  an 
action  against  an  attorney  for  practising  without  being  enrolled 
{MatihMWM  V.  Swift,  8  Dowl.  636;  see  also  Brevnan  v.  Howardf 
1  H.  &  N.  138 ;  but  see  per  Crowder,  J.,  in  Hughes  v.  Buryt  1 
JP.  &  F.  374).  Amendments  will  be  made  in  penal,  as  in  other 
actions  {Jtmet  v.  Edwards^  3  M.  &  W.  218). 

While  all  such  amendments  will  be  made,  as  are  necessary  for 
the  determination  of  the  real  questions  in  dispute ;  the  courts  will 
not  allow  amendments  to  be  made  so  as  to  try  questions  not 
previously  intended  to  be  raised  by  the  parties  ( Wilkin  v.  Reed, 
15  C.  B.  192;  Cawkwell  t.  Russell,  L.  J.  26,  Ex.  34;  Lucas  v. 
TarUton,Z  H.  &  N.  116). 

The  courts  are  very  unwilling  to  disturb  decisions  of  judges 
made  in  the  exercise  of  discretion  vested  in  them  {Morgan  v. 
Pike^  14  C.  B.  473  ;  Brennan  v.  Howard,  ubi  supra;  and  Schuster 
V.  Wheelwright,  L.  J.  29,  C.  P.  222). 

Applications  to  amend  ought  to  be  made  within  a  reasonable    When  to  op- 
time  (  Wood  v.  Grimwood,  10  B.  &  C.  689).    The  terms  are  gene-  J?''^!^*'*'* 
rally  such  that  the  party  objecting  is  not  prejudiced  by  the      <»»»«■«• 
amendment ;  thus  upon  amendment  of  a  declaration,  even  at  Nisi 
Prius,  a  defendant  may  be  allowed  to  pay  money  into  court 
{Robson  V.  Turnbull,  1  F.  &  F.  365) ;   so  also  upon  amending 
particulars  of  demand.    The  amendment  is  ordinarily  allowed   Costs. 
only  "on  payment  of  costs"  {Wall  v.  Lyon,  9  Bing.  411),  which 
condition  must  be  fulfilled,  or  the  party's  further  proceedings  will 
be  set  aside  as  irregular  {Levy  v.  Drew,  5  D.  &  L.  387 ;  but  see 
p.  36,  ante).    The  order  to  amend  may  be  acted  upon,  or  aban- 
doned {Pugh  V.  Kerr,  5  M.  k  W.  164 J.     If  served  or  acted  upon, 
the  party  obtaining  it  is  bound  by  its  terms  {Giraud  v.  Austin, 
9  Q.  B.  802). 

Special  provision  should  in  cases  of  amendment  be  made  as  to 
the  costs  of  the  cause;  as  R.  G.,  H. T.  1853,  r.  12,  would  hardly 
meet  the  merits;   see  Harold  v.  Smith,  L.  J.  29,  Ex.  141. 

Application  to  amend  (like  those  to  set  aside  proceedings), 
may  be  made  to  the  court  or  to  a  judge. 

See  also  as  to  amendment,  C.  L.  P.  A.  1854,  s.  96  ;  C.  L.  P.  A. 
1860,  s.  36,  post. 


Power  to  Judges  to  make  Rules,  and  frame 
Writs  and  Proceedings. 

And  in  order  to  enable  the  Courts  and  Judges  to 
cany  this  act  thoroughly  into  effect,  and  to  enable 
them  frora  time  to  time  to  make  rules  and  regulations 
and  to  frame  writs  and  proceedings  for  that  purpose, 
be  it  enacted  as  follows  : — 

223.  It  shall  be  lawful  for  the  judges  of  the  said  ^°^™j!» 
court,  or  any  eight  or  more  of  them,  of  whom  the  by*the 
chiefs  of  each  of  the  said  courts  shall  be  three,  from  i^^t^' 
time  to  time  to  make  all  such  general  rules  and  orders 
for  the  effectual  execution  of  this  act,  and  of  the  in- 
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font  ion  and  object  hereof,  and  for  fixing  the  costs  to 
)h«  allowed  for  and  in  respect  of  the  matters  herein 
cotituineci,  and  the  performance  thereof,  and  for  ap- 
portioning the  costs  of  issues,  and  for  the  purpose  of 
enforcing  uniformity  of  practice  in  the  allowance  of 
cohIh  in  the  said  courts,  and  of  ensuring  as  far  as  majf 
)m^  practicable  an  equal  division  of  the  business  of  tax- 
lit  ion  amongst  the  masters  of  the  said  courts,  as  in 
tlicir  judgment  shall  be  necessary  or  proper,  and  for 
that  purpose  to  meet  from  time  to  time  as  occasion 
may  require  :  and  it  shall  further  be  lawful  for  the 
judges  of  the  said  courts,  or  any  eight  or  more  of 
them,  of  whom  the  chiefs  of  each  of  the  said  courts 
phall  be  three,  from  time  to  time  to  exercise  all  the 
powers  and  authority  given  to  them  by  an  act  of  par- 
liament passed  in  the  session  of  parliament  held  in  the 
ufcHVlct.  thirteenth  and  fourteenth  years  of  the  reign  of  her 
«.  m,  present  Majesty,   intituled   "  An  Act  to  enable  the 

Judges  of  the  Common  Law  at  Westminster  to 
alter  the  Forms  of  Pleading"  with  respect  to  any 
matter  herein  contained  relative  to  practice  or  plead- 
ing, anything  in  this  act  to  the  contrary  notwith- 
standing :  and  the  provisions  of  the  said  last-men- 
tioned act  as  to  the  rules,  orders  or  regulations 
made  in  pursuance  thereof  shall  be  held  applicable 
to  any  rules,  orders  or  regulations  which  shall  be 
made  in  pursuance  of  this  act :  provided  that  nothing 
herein  contained  shall  be  construed  to  restrain  the 
authority  or  limit  the  jurisdiction  of  the  said  courts 
or  the  judges  thereof  to  make  rules  or  orders,  or 
otherwise  to  regulate  and  dispose  of  the  business 
therein. 

See  R.  Gm  H.  T.  1853,  poMt 

See  the  Mercantile  Law  Amendment  Act,  1856,  a.  15,  posL 

M««  fmrnt  224.  Such  ncw  or  altered  writs  and  forms  of  pro- 
'USpnT^  ceedings  may  be  issued,  entered  and  taken,  as  may  by 
**«4ii.gi.  the  judges  of  the  said  courts,  or  any  eight  or  more  of 
them,  of  whom  the  chiefs  of  each  of  the  said  courts 
Hhall  be  three,  be  deemed  necessary  or  expedient  for 
giving  effect  to  the  provisions  hereinbefore  contained, 
and  in  such  forms  as  the  judges  of  such  courts  re- 
niiectively  shall  from  time  to  time  think  fit  to  order  ; 
and  such  writs  and  proceedings  shall  be  acted  upon 
find  enforced  in  such  and  the  same  manner  as  writs 
and  proceedings  of  the  said  courts  are  now  acted  upon 
fifid  enforced,  or  as  near  thereto  as  the  circumstances 
tfi'  the  case  will  admit ;  and  any  existing  writ  or  pro- 
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cecding,  the  form  cf  which  shall  be  in  any  manner 
altered  in  pursuance  of  this  act,  shall  nevertheless  be 
of  the  same  force  and  virtue  as  if  no  alteration  had 
been  made  therein,  except  so  far  as  the  effect  thereof 
may  be  varied  bj  this  act. 

See  the  Mercantile  Law  Amendment  Act,  1856,  s.  15,  pott, 

225.  It  shall  and  may  be  lawful  to  and   for  the  Ruictnuf 
judges  of  each  of  the  said  courts  from  time  to  time  JJch^Jn^ 
to  make  such  rules  and  orders  for  the  government  forgo?ern- 
and   conduct  of  the  ministers   and  officers  of  their  SSenf*** 
respective  courts,  in  and  relatmg  to  the  distribution 
and  performance  of  the  duties  and  business  to  be  done 
and  performed  in  the  execution  of  this  act,  as  such 
judges  may  think  fit  and  reasonable  :  provided  always, 
that  no  additional  charge  be  thereby  imposed  on  the 
suitors. 

This  and  the  preceding  sections  have  been  acted  upon ;  see 
Rules  of  Court,  and  Forms  of  Proceedings,  pott. 


Effect  of  Injunction. 

And  whereas  it  is  expedient  that  injunctions  and 
orders  to  stay  proceedings  should  be  rendered  more 
effectual,  be  it  enacted  as  follows  : 

226.  In  case  any  action,  suit,  or  proceeding  in  ii^aoctioni 
any  court  of  law  or  equity  shall  be  commenced,  JJiuy^pro- 
sued,  or  prosecuted,  in  disobedience  of  and  contrary  ceedingsto 
to  any  writ  of  injunction,  rule  or  order  of  either  of  fiJeflJctf*^*" 
the  superior  courts  of  law  or  equity  at  Westminster, 
or  of  any  judge  thereof,  in  any  other  court .  than 
that  by  or  in  which  such  injunction  may  have  been 
issued,  or  rule  or  order  made,  upon  the  production 
to  any  such  other  court  or  judge  thereof  of  such 
writ  of  injunction,  rule  or  order,  the  said  other 
court  (in  which  such  action,  suit  or  proceeding  may 
be  commenced,  prosecuted,  or  taken,)  or  any  judge 
thereof,  shall  stay  all  further  proceedings  contrary 
to  any  such  injunction,  rule  or  order  ;  and  thence- 
forth all  further  and  subsequent  proceedings  shall 
be  utterly  null  and  void  to  all  intents  and  purposes : 
provided  always,  that  nothing  herein  contained  shall 
be  held  to  diminish,  alter,  abridge,  or  vary  the 
liability  of  any  person  or  persons  commencing,  suing 
or  prosecuting  any  such  action,  suit  or  proceeding 
contrary  to  any  injunction,  rule,  or  order  of  either  of 
the  courts  aforesaid,  to  any  attachment,  punishment, 
or  other  proceeding  to  which  any  such  person  or 
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persons  are,  maj,  or  shall  be  liable  in  cases  of 
contempt  of  either  of  the  courts  aforesaid,  in  regard 
to  the  commencing,  suing  or  prosecuting  such  action, 
suit  or  proceeding. 

A  plaintifiT  might  formerly  have  gone  on  with  his  action  at  law, 
notwithstanding  an  injunction  restraining  him  from  so  doing. 
His  proceedings  were  quite  regular  (/Tom^  ▼.  Tooke,  2  Dowl.  776 1 ; 
the  only  risk  he  ran  was  that  of  an  attachment  for  contempt,  by 
the  court  which  issued  the  injunction.  Any  such  proceeding  is 
now  a  nullity,  and  the  party  proceeding  is  still  exposed  to  punish- 
ment for  his  contempt. 

When  a  court  of  equity  has  issued  an  order  for  an  injunction 
restricting  a  party  from  bringing  an  action,  this  court  will  enforce 
such  order  by  staying  proceedings,  although  no  writ  of  injunction 
has  been  actually  issued  {Cobbett  v.  Ludlamt  11  Exch.  44i6). 

Of  proceedings  in  Equity  generally,  the  Courts  of  Common 
Law  still  take  no  notice  {Simpion  v.  Sadd^  L.  J.  2i,  C.  P.  156). 

See  as  to  right  of  defendant  to  proceed  under  s.  101  (p«  83, 
an/e),  where  plaintiff  elects  to  proceed  in  equity,  Mortiwutre  ▼• 
Soarei  (L.  J.  28,  Q.  B.  133). 


Interpretation  of  Terms. 

And  be  it  enacted  as  follows  : 

227.  In  the  construction  of  this  act  the  word 
**  court"  shall  be  understood  to  mean  any  one  of 
the  superior  courts  of  common  law  at  Westminster  in 
which  any  action  is  brought ;  and  the  word  "judge" 
shall  be  understood  to  mean  a  judge  or  baron  of 
any  of  the  said  courts ;  and  the  word  "master"  shall 
be  understood  to  mean  a  master  of  any  of  the  said 
courts  ;  and  the  word  "action"  shall  be  understood 
to  mean  any  personal  action  brought  by  writ  of 
summons  in  any  of  the  said  courts  ;  and  no  part 
of  the  united  kingdom  of  Great  Britain  and  Ireland, 
nor  the  Islands  of  Man,  Guernsey,  Jersey,  Aldemey, 
or  Sark,  nor  any  islands  adjacent  to  any  of  them, 
being  part  of  the  dominions  of  her  Majesty,  shall 
be  deemed  to  be  "beyond  the  seas"  within  the 
meaning  of  this  act :  and  wherever  in  this  act,  in 
describing  or  referring  to  any  person  or  party,  matter 
or  thing,  any  word  importing  the  singular  number 
or  masculine  gender  is  used,  the  same  shall  be  under- 
stood to  include  and  shall  be  applicable  to  several 
persons  and  parties  as  well  as  one  person  or  party, 
and  females  as  well  as  males,  and  bodies  corporate 
as  well  as  individuals,  and  several  matters  and  things 
as  well  as  one  matter  or  thing,  unless  it  otherwise 
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be  provide^  or  thefe  be  something  in  the  sntjeet  or 
eontext  rdpugnant  to  such  colistraction. 

As  to  the  construction  of  the  word  "  action"  see  ss.  42,  dO,  SI, 
186,  and  notes,  ante. 

The  provbioD  that  no  part  of  Great  Britain,  ke.i  shall  be  beyond 
the  seas,  refers  to  the  solitary  instance  of  bringing  error  under 
S.  147. 

See  other  interpretation  clauses,  C.  L.  P.  A.  1854,  s.  99;  and 
C.  L.  P.  A.  1860,  s.  89,  pest. 

228.  It  shail  be  lawfnl  for  her  Majesty  from  thne  Herm^iesty 
to  time,  by  an  order  in  council,  to  direct  that  ail  or  3i'J,*!SSt'of 
any  part  of  the  proyisions  of  this  act  or  of  the  rules  thii  act  to 
10  be  made  in  pursuance  thereof  shall  apply  to  all  or  J^y^^iut  or 
any  court  or  courts  of  record  in  England  or  Wales,  record. 
and  within  one  month  after  such  order  shall  have  been 

made  and  published  in  the  London  Gazette  such  pro- 
visions and  rules  respectively  shall  extend  and  apply 
m  manner  directed  by  such  order  ;  and  any  such  order 
may  be  in  like  manner  from  time  to  time  altered  or 
annulled. 

See  similar  proviaions  in  C.  L.  P.  A.  1854,  s.  105  }  and  C.  L. 
P.  A.  1860,  s.44,pMl. 

229.  And  whereas  it  is   expedient  to   apply   the  certain  or 
provisions  of  this  act,   with   the  requisite  modifica-  tfjionror 
tions,  to  the  superior  courts  of  the  counties  palatine  of  ^^^  M;t  to 
Lancaster  and  Durham   respectively  :  all  the  enact-  ^l^  ^^^ 
taeatB  and  provisions  of  this  act  with  respect  to  writs  £•""  ^ 

i»         .  ^  M  %         \  Common 

for  the  commencement  of  personal  actions,   except  pica*  at 


Such  as  relate  to  the  teste  thereof  in  the  name  of  JJJ^SJUfof 
a  jnd^,  to  concurrent  writs,  and  to  the  service  of  Pioaaatour-} 
writs  elsewhere  than  in  the  counties  palatine  of  ^•°** 
Lancaster  and  Durham  respectively,  and  proeeedinger 
gainst  parties  residing  out  of  the  jurisdiction  of 
the  said  courts ;  and  all  the  provisions  of  this  act 
tvith  respect  to  the  appearance  of  the  defendant 
and  proceedings  of  the  plaintiff  in  default  of  appear- 
toce  ;  and  with  respect  to  the  joinder  of  parties  tO' 
Actions  and  joinder  of  causes  of  action  ;  and  with 
tespect  to  the  determination  of  questions  raised  by 
eonsent  of  the  parties  without  pleading ;  and  with 
respieet  te  the  language  and  form  of  {headings,  and 
provisions  as  to  pleadings,  profert,  oyer,  setting  out 
of  documents ;  aAd  with  regard  to  the  time  and 
duanner  of  declaring  ;  and  as  to  pleas  and  subsequent 
pleadings,  and  incident  thereto  ;  and  examples  and 
fenms  ef  pleading  and  causes  of  action ;  askd  with 
fespect  to  judgment  by  default,  and  the  mode  of 
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ascertaining  the  amount  to  be  recovered  thereupon 
and  incident  thereto  ;  and  all  the  provisions  of  this 
act  with  respect  to  juries  and  jury  process  ;  and  with 
respect  to  the  admission  of  documents  ;  and  with 
respect  to  the  expenses  of  execution  and  the  remain- 
ing in  force  and  renewal  of  execution,  the  discharging 
of  parties  from  execution,  and  charging  in  execution 
persons  in  prison  ;  and  with  respect  to  proceedings  for 
the  revival  of  judgments  and  other  proceedings  by 
and  against  persons  not  parties  to  the  record ;  and 
with  respect  to  the  effect  of  death,  man'iage,  and 
bankruptcy  upon  the  proceedings  in  an  action  ;  and 
with  respect  to  the  proceedings  upon  motions  to  arrest 
the  judgment  and  for  judgment  non  obstante  vere* 
dicto;  and  with  respect  to  proceedings  in  error  subject 
to  the  proviso  hereinafter  contained  ;  and  all  the 
provisions  of  this  act  with  respect  to  the  action 
of  ejectment,  and  incident  thereto  ;  and  with  respect 
to  the  power  of  amendment  by  courts  and  the  judges 
thereof,  shall  extend  and  apply  to  the  Court  of 
Common  Pleas  at  Lancaster  and  the  Court  of  Pleas  at 
Durham,  and  actions  and  proceedings  therein  respec- 
tively. 

See  C.  L.  P.  A.  1854,  s.  100 ;  and  C.  L.  P.  A.  1860,  a.  40,  pott. 


Powers  gtven 
by  this  act  to 
the  Judges  of 
the  Superior 
Courts  at 
Westminster 
to  make 
rules.  Arc, 
may  be  exer- 
cised by 
Judges  of  the 
Court  of 
Common 
Pleas  at  Lan- 
caster and 
Court  of 
Pleas  at  Dur- 
ham as  to 
those  courts. 


230.  All  the  powers  given  by  this  act  to  the  judges 
of  the  said  superior  courts  at  Westminster  to  maJ^e 
rules  and  regulations  for  the  execution  of  this  act, 
and  to  frame  writs  and  proceedings  for  that  purpose  ; 
and  to  the  judges  of  the  said  respective  courts  to 
make  rules  or  orders  for  the  government  and  conduct 
of  the  ministers  and  officers  thereof;  and  all  other 
powers  by  this  act  given  to  or  vested  in  the  judges 
of  the  said  superior  courts  at  Westminster  to  be 
exercised  by  more  than  one  of  them,  except  the 
powers  and  authority  given  by  the  said  act  of  parlia- 
ment passed  in  the  session  of  parliament  held  in  the 
thirteenth  and  fourteenth  years  of  the  jeign  of  her 
present  Majesty,  intituled  ^^  An  Act  to  enable  the 
Judges  of  the  Courts  of  Common  Law  at  Westminster 
to  alter  the  Forms  of  Pleading,*  shall  and  may  be 
exercised  by  the  respective  judges  of  the  said  Court  of 
Common  Pleas  at  Lancaster  and  Court  of  Pleas  at 
Durham,  being  judges  of  one  of  the  said  common  law 
courts  at  Westminster,  or  any  two  of  them,  with 
respect  to  the  said  Court  of  Common  Pleas  at  Lancas- 
ter and  Court  of  Pleas  at  Durham  respectively,  and 
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the  ministers  and  officers  thereof,  and  matters  and 
proceedings  therein,  within  the  jurisdiction  of  the 
same  courts  respectivelj ;  and  all  powers  under  this 
act  exercisable  by  any  one  judge  of  the  superior  courts 
at  Westminster  shall  and  may  be  exercisable  by  one 
judge  of  the  said  superior  courts  of  the  said  counties 
palatine,  being  also  a  judge  of  one  of  the  said  courts  at 
Westminster,  as  to  matters  and  proceedings  in  the  said 
superior  courts  of  the  said  counties  palatine. 

See  C.  L.  P.  A.  1854,  s.  100 ;  and  C.  L.  P.  A.  1860,  s.  40,  pott, 

231.  It  shall  and  may  be  lawful  to   and  for   the  Judgei  may 
judges  of  each  of  the  said  Courts  of  Common  Fleas  at  SJlip^tag 
Lancaster  and  Pleas  at  Durham,  being  judges  of  one  other  provi- 
of  the  superior  court*  at  Westminster,  or  any  two  of  Icmo  Court 
them,  from  time  to  time  to  make  rules  and  orders  for  SJ^®™?^?!! 
applying  any  of  the  other  provisions  of  this  act  to  the  cwterand 
said  respective  superior  courts  of  the  said  counties  pJ^ata^Dur- 
palatine,   and  matters  and  proceedings  therein  and  ham. 
parties  thereto,  with  such  modifications  and  alterations 

with  reference  to  the  constitution  and  peculiar  circum- 
stances of  such  court,  as  they  may  think  fit  and  reason- 
able ;  and  for  modifying  any  of  the  provisions  hereby 
applied  to  such  last-mentioned  courts  respectively  with 
reference  to  such  constitution  and  peculiar  circum- 
stances ;  and  from  time  to  time  to  rescind,  amend,  or 
alter  such  rules  or  orders  ;  and  that  such  rules  or 
orders,  subject  to  such  power  of  rescission,  amendment, 
and  alteration,  shall  have  the  same  force  as  if  the 
same  were  made  by  and  embodied  in  this  act. 

See  C.  L.  P.  A.  1854,  b.  100 ;  and  C.  L.  P.  A.  1860,  «.  40,  potL 

232.  Provided  always,  that  all  the  provisions  of  this  ProTitions 
act  applicable  to  masters  of  the  said  courts  at  West-  « *PP^y '? 
mmster  shall  apply  to  the  respective  prothonotaries  of  Counaat 
the  Court  of  Common  Pleas  at  Lancaster  and  Court  tolpJiJ"to" 
of  Pleas  at  Durham,  and  their  respective  deputies,  who  Prothono- 
may  singly  exercise,  with  reference  to  matters  and  pro-  {JjJjJ  Jf 
ceedings  m  the  said  last-mentioned  courts  respectively,  common 

^\  -x^       \         •  j^  n     1       Pleaa  at  Lan- 

the  powers  hereby  given  to  any  one  or  more  of  the  caster  and 
masters  of  the  superior  courts  at  Westminster  ;  and  ^^  **'  _. 
that  such  respective  officers  shall  record  the  proceed-  ham,  and 
ings  of  trials  of  causes  depending  in  the  said  respective  {Jj*'^*^"" 
courts,  and  draw  up  and  return  posteas  on  records 
from  the  superior  courts  at  Westminster,  tried  in  the 
said  counties  palatine  respectively,  and  officiate  at  the 
trial  of  such  causes  therein  as  heretofore. 

See  C.  L.  P.  A.  I8fi4,  i.  101 ;  and  C.  L.  P.  A.  1860,  s.  41. 
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Ai  to  pro- 
ceedings In 
error. 


233.  Pi'ovided  also,  as  to  proceedings  in  error,  that 
the  Court  of  Queen's  Bench  shall  still  be  the  court 
of  error  from  the  said  Court  of  Common  Pleas  at 
Lancaster  and  Court  of  Pleas  at  Durham  ;  and  that  it 
shall  be  sufficient  to  transmit  to  the  said  Court  of 
Queen's  Bench  a  transcript  of  the  record  of  any 
judgment  or  proceedings  in  those  courts  on  which 
error  is  alleged  ;  and  that  the  judgment  of  the  Court 
of  Queen's  Bench  thereon  shall  be  certified  by  one 
of  the  masters  of  the  said  Court  of  Queen's  Bench  on 
the  said  transcript,  or  by  rule  of  court,  as  the  said 
court  may  direct ;  and  that  thereupon  such  judgment 
shall  be  entered  on  the  original  record  in  the  said 
respective  Courts  of  Common  Pleas  at  Lancaster  and 
Pleas  at  Durham  ;  and  such  further  proceedings  as 
may  be  necessary  thereon  shall  be  awarded  by  the  said 
respective  courts,  subject  to  the  right  of  either  party 
to  allege  errors  in  the  said  judgment  in  the  said  Court 
of  Queen's  Bench,  and  proceed  thereon  as  provided  hy 
this  act  in  the  case  of  errors  alleged  in  actions  depend- 
ing in  that  court. 

Compare  C.  L.  P.  A.  1854,  s.  102 ;  and  C.  L.  P.  A.  1860,  s.  42. 


Certain  pro- 
▼ifeions  of 
4  A  5  Will.  4, 
c.  62,  and 
2  ft  S  Viet, 
c.  16,  re- 
pealed. 


Short  title  of 
act. 


234.  From  the  time  when  this  act  shall  commence 
and  take  efiect  so  much  of  a  certain  act  of  parliament 
passed  in  the  fifth  year  of  the  reign  of  his  late  Majesty 
King  William  the  Fourth,  intituled  "  An  Act  for  im- 
proving the  Practice  and  Proceedings  ifi  the  Court  of 
Common  Pleas  of  the  County  Palatine  of  Lancaster^ 
and  so  much  of  a  certain  other  act  of  parliament 
passed  in  the  second  year  of  the  reign  of  her  present 
M^esty,  intituled  *'^An  Act  for  improving  the  Practice 
and  Proceedings  of  the  Court  of  Pleas  of  the  County 
Palatine  of  Durham  and  Sadoerge,'*  as  relate  to  the 
duration  of  writs ;  and  to  alias  and  pluries  writs,  and 
to  the  proceedings  necessary  for  making  the  first  writ 
in  any  action  available  to  prevent  the  operation  of  any 
statute  whereby  the  time  for  the  commencement  of 
any  action  may  be  limited,  shall  be  repealed,  except 
so  far  as  may  be  necessary  for  supporting  any  writs 
that  have  been  issued  before  the  commencement  of 
this  act,  and  any  proceedings  taken  or  to  be  taken 
thereon  ;  but  that  the  other  provisions  of  the  said 
last-mentioned  acts  of  parliament,  so  far  as  they  are 
not  altered  by  or  inconsistent  with  the  provisions  of 
this  act,  shall  remain  in  force. 

236.  Li  citing  this  act  in  any  instrument,  docu- 
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ment,  or  proceeding,  it  shall  be  sufficient  to  use  the 
expression  "The  Common  Law  Procedure  Act,  1852." 

236.  Nothing  in  this  act  shall  extend  to  Ireland  Act  not  to 
or  Scotland,  except  in  the  cases  herein  speciallj  Tre?irnVr?r 
mentioned.  Scotland. 


Schedule  (A.)  referred  to  in  the  foregoing  Act. 

No.  1. 

Writ  where  the  Defendant  resides  within  the 

Jurisdiction. 

Victoria,  by  the  grace  of  God,  Sfc. 

To  C  2>.,  of        ,  in  the  county  of 

We  command  you,  that  within  eight  days  after  the  service 
of  this  writ  on  you,  inclusive  of  the  day  of  such  service,  you 
do  cause  an  appearance  to  be  enterea  for  you  in  our  court 
of  ,  in  an  action  at  the  suit  of  A.  B. ;  and  tal^e  notice, 
that  in  default  of  your  so  doing  the  said  A,  B,  may  proceed 
therein  to  judgment  and  execution.    AVitness,  j-c. 

Memorandum  to  be  subscribed  on  the  Writ, 

N.B. — This  writ  is  to  be  served  within  (six)  calendar 
months  from  the  date  thereof,  or,  if  renewed,  from  the 
date  of  such  renewal,  including  the  day  of  such  date, 
and  not  afterwards. 

Indorsement  to  be  made  on  the  Writ,  before  service  thereof. 

This  writ  was  issued  by  E,  F,,  of         ,  attorney  for  the 
said  plaintiff,  or  this  writ  was  issued  in  person  by  A,  B,,  who 
resides  at        [mention  the  city,  town  or  parislt^  and  also  the 
name  of  the  hamlet,  street,  and  number  of  the  house  of  t/u  * 
plaintiff^  s  residence,  if  any  such]. 

Indorsement  to  be  made  on  the  Writ  after  Service  thereof. 

This  writ  was  served  by  X.  Y.  on  X.  AT.  [the  defendant 
or  one  of  the  defendants]  on  Monday  the        day  of 
18    . 

(Signed)    X.Y. 


No.  2. 

Writ  where  the  Defendant,  being  a  British  Subject, 
resides  out  of  the  Jurisdiction. 

ViOTOBiA,  by  the  grace  of  God,  j*c. 
To  C.  D.,  of       ,  in  the  county  of 

We  command  you,  that  within  [here  insert  a  sufficient 
number  of  days  withhi  which  the  defendant  might  appear^ 
K.  I 
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wiih  rtjtrtnce  to  the  distance  lie  may  be  at  from  Eaglamd] 
days  after  the  service  of  this  writ  on  you,  inclusive  of  the 
day  of  9«ch  service,  you  do  cause  an  appearance  to  be  entered 
for  yon  in  our  court  of  ,  in  an  action  at  the  suit  of  A.  JB, : 
and  take  notice,  that  in  default  of  your  so  doing  the  said 
A.  B.  Buiy,  hy  leaveof  the  court  or  a  judge,  proceed  therein 
tu  judgment  and  execution.    Witness,  Sfc. 

Memorandwn  to  be  subscribed  on  the  Writ. 

N.B. — This  writ  is  to  be  served  within  {fdx)  calendar 
months  from  the  date  thereof,  or,  if  renewed,  from 
the  date  of  such  renewal,  including  the  day  of  such 
date,  and  not  afterwards. 

Iwiorsemeut  to  be  made  on  the  Writ  before  the 

Service  thereof. 

This  writ  is  for  service  out  of  the  jurisdiction  of  the  court, 
and  was  issued  by  £,  P.,  of  ,  attorney  for  the  said  plain- 
tiff, or  this  writ  was  issued  in  person  by  A,  3,,  who  resides 
at  [mentiom  the  city,  town  or  parish^  and  also  the  name  of  the 
hamlet,  street,  and  number  of  the  house  of  the  plainiiff*s 
residence^  if  any  snch"]. 

The  indorsement  required  by  the  Bth  section  should  be  made 
on  this  vniiy  but  should  aliow  the  defendant  the  tune  limited 
for  appearance  to  pay  the  debt  and  costs. 


No.  3. 

Writ  where  the  Defendant,  not  being  a  British 
Subject,  resides  out  of  the  Jurisdiction, 

ViOTORiA,  by  tlie  grace  of  God,  Sfc, 

To  C  2>.        late  of       ,  in  the  county  of 

We  command  you  that  within  \here  insert  a  sufficient 
number  of  dtiiys  within  which  the  aefendant  might  appeenr, 
with  reference  to  the  distance  he  may  be  at  from  England  ] 
days  after  notice  of  this  writ  is  served  on  you,  inclusive  of 
the  day  of  such  service,  you  do  canse  an  appeaitince  to  be 
entered  for  3^ou  is  our  court  of  ,  in  an  action  at  the  suit 
of  A,  B, ;  and  take  notice,  that  in  defanlt  of  your  so  doing 
the  said  A,  B,  may,  by  leave  of  the  court  or  a  judge,  proceed 
therein  to  judgment  and  execution.    Witness,  S/rc, 

Memorandum  to  be  subscribed  on  the  Writ. 

N.B. — Notice  of  this  writ  is  to  be  served  within  {six) 
calendar  months  from  the  date  thereof  including  the 
day  of  such  date,  and  not  afterwards. 

Indorsements  as  in  other  cases. 

Notice  of  the  foregoing  Writ, 

To  O.  J7.,  kte  of  [Brighton  in  the  county  (f  Sussex]  or 
BOW  residing  at  [Paris  in  France], 

Take  notice,  that  A,  B,,  of        in  the  county  of  , 
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t 

Eneland,  has  commenced  an  action  at  law  aeainst  you  C,  D, 
in  Her  Majesty's  Court  of  Queen's  Bench,  by  a  writ  of  that 
conrty  dated  the  day  of  a.d.  18  ;  and  you  are  re- 
buked, within  days  after  the  receipt  of  this  notice, 
inclusive  of  the  day  of  such  receipt,  to  defend  tlie  said  action, 
by  causing  an  appearance  to  be  entered  for  you  in  the  said 
court  to  the  said  action ;  and  in  default  of  your  so  doing  tbe 
said  A.  B.  may,  by  leare  of  the  court  or  a  judge,  proceed 
thereon  to  judgment  and  execution. 

[Here  state  amount  of  claim  a$  required  hy  Stk  section^ 
hit  attomng  the  defendant  the  time  Umitedfor  appearance 
to  pay  debt  and  costs,"] 

(Signed)      A.  B.,  of       ^r. 

or 
E.  F.  of       fr. 
Attorney  tw  A.  B. 


No.  4. 

Special  Indorsemtnt, 

[After  the  indorsement  required  by  the  Qth  section  of  this 
acty  this  special  indorsement  meof  be  inserted.'] 

The  followmg  are  the  particulars  of  plaintiff's  claim  : 

£  s.   d. 
1849.— June  20.  Half-year's  rent  to  this-day 
of  house  and  premises  in          street, 

Westminster 25  10    0 

Sept  18.  Ten  sacks  of  flour  at  40s.    .    20  0    0 

Dec.  1.  Money  received  by  defendant    17  0    0 

62  10    0 
Paid 15    0    0 


Balance  due     .    .£47  10    0 

Or, 
To  butchers'  meat  supplied  between  the  1st  of 
January,  1849,  and  the  1st  of  January,  1850      .    .    .  £52 

Paid 20 

Balance £82 

[If  any  account  has  been  delivered,  it  may  be  referred  to, 
with  its  date  J  or  the  plaintiff  may  give  such  a  description  tf 
his  claim  as  in  a  particular  qfmmand,  so  as  to  prevent  the 
neeeseity  of  am  applietition  far  further  partunUars,'] 

Or, 
£00  principal  and  interest  due  on  a  bond  dated  the 
day  of       ,  Qonditiooed  for  the  payment  of  £100. 

Or, 

£90  principal  and  interest  doe  en  a  covenant  contained  in 
a  deed  dated  the       day  of       ,  to  jpay  XlOO  «ttd  interest 

l2 
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Or, 

A  penalty  of  £100  under  the  statute  55  Geo.  d^  c.  137. 

Or, 
£85  on  a  bill  of  exchange  for  £100,  dated  the  2nd  Fe- 
bruary, 1849,  accepted  or  drawn,  or  indorsed  by  the  de- 
fendant. 

Or, 
£50  on  a  guarantee  dated  the  Ist  of  January,  1850, 
^vhereby  the  defendant  guaranteed  the  due  payment  by  E,  F, 
of  goods  supplied  or  to  be  supplied  to  him. 

[To  any  of  the  above  may  be  added^  in  cases  where  t/i- 
terest  is  payable^  *'  the  plaintiff  also  claims  interest  on  £ 
of  the  above  sum  from  the  date  of  the  writ  until  judgment."] 

N.B. — Take  notice,  that  if  a  defendant  served  with  this 
writ  within  the  jurisdiction  of  the  court  do  not  ^pear 
according  to  the  exigency  thereof,  the  plaintin  will 
be  at  li^rty  to  sign  final  judgment  for  any  sum  not 
exceeding  the  sum  above  claimed  [with  interest  at 
the  rate  specified],  and  the  sum  of  x  for  costs, 

and  issue  execution  at  the  expiration  of  eight  days 
from  the  last  day  for  appearance. 


No.  5. 

In  the  Queen's  Bench : 

On  the        day  of       a.d.  1850. 

[Day  qfsigfdng  the  Judgment,"] 

England, )  A.  B,  in  his  own  person  [or  by  his  attorney] 

to  wit.  )  sued  out  a  writ  of  summons  against  C  D,, 
indorsed  according  to  the  ''  Common  Law 
Procedure  Act,  1852,"  as  follows: 

[Here  copy  Special  Indorsement.'] 

And  the  said  C,  D,  has  not  appeared :  therefore  it  is  con- 
sidered that  the  said  A,  B,  recover  against  the  said  C.  D. 
£        ,  together  with  £        for  costs  of  suit. 


No.  6. 


In  the  Queen's  Bench : 

The        day  of       in  the  year  of  our  Lord  18    . 

Yorkshire,  i  Whereas  A.  B,  has  sued  C.  i>.,  and        affirms, 
to  wit.     }     and        denies. 

[Here  state  tfte  question  or  questions  of  fact  to  be  tried.] 

And  it  has  been  ordered  by  the  Hon.  Mr.  Justice  ac- 

cording to  the  *'  Common  Law  Procedure  Act,  1852,"  that 
the  said  question  shall  be  tried  by  a  jury :  therefore  let  the 
same  be  tried  accordingly. 
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No.7- 

Farm  of  Rule  or  Summons  where  a  Judgment  Cre- 
ditor applies  for  Execution  against  a  Judgment 
Debtor, 

[Formal  parts  as  at  present.'] 

C,  D,  show  cause  why  A.  B.  [or  as  the  ease  may  be\ 
sboald  not  be  at  liberty  to  enter  a  suggestion  upon  tbe  roll 
in  an  action  wherein  the  said  A.  B,  was  plaintiff  and  the 
said  C  D.  was  defendant,  and  wherein  the  said  A,  B,  ob- 
tained jndf^ent  for  £  against  the  said  C  Z>.  on  the 
day  of  ,  that  it  manifestly  appears  to  the  court  that 
the  WAQ  A,  B,  is  entitled  to  have  execution  of  the  said  judg- 
ment, and  to  issoe  execution  thereupon,  and  why  the  said 
C.  2>.  should  not  pay  to  the  said  A.  B,  the  co«ts  of  this 
application,  to  be  taxed. 

[Note, — The  above  form  may  he  modified  so  as  to  meet 
the  case  cf  an  application  hy  or  against  the  representative 
of  a  party  to  the  judgment."] 


No.  8. 


Form  of  Suggestion  that  the  Judgment  Creditor 
is  entitled  to  Execution  against  the  Judgment 
Debtor. 

And  now  on  the  day  of  it  is  suggested  and  mani- 
festly appears  to  the  court,  that  the  said  A.  B.  [or  C.  2>., 
as  executor  of  the  last  will  and  testament  of  the  said  A.  B., 
deceased,  or  as  the  ease  may  be]^  is  entitled  to  have  execu- 
tion of  the  judgment  aforesaid  against  the  said  E.  F.  [or 
against  G.  ff.,  as  executor  of  the  last  will  and  testament  of 
the  said  E.  F.,  or  as  tlie  ease  may  be'\ :  therefore  it  is  con- 
sidered by  the  court  that  the  said  A.  B.  [or  C.  D.,  as  such 
executor  as  aforesaid,  or  as  the  case  may  be],  ought  to  have 
execution  of  the  said  judgment  against  the  said  E.  F.  [or 
against  G.  JET.,  as  such  executor  as  aforesaid,  or  as  the  case 
may  be]. 


No.  9. 

Form  of  Writ  of  Revivor. 

Victoria,  by  the  grace  of  God,  Scc.j  to  E.  F.,  of  , 

grpeting. 

We  command  you  that,  within  eight  days  after  the  service 
of  this  writ  upon  you,  inclusive  of  the  day  of  such  service, 
yon  appear  in  our  court  of  to  show  cause  why  A.  B.  [or 
C.  D.,  as  executor  of  the  last  will  and  testament  of  the  said 
A.  B.y  deceased,  or  as  the  case  maybe\  should  not  have  exe- 
cution against  you  [^  against  a  representative^  here  insert 
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as  executor  of  tb«  hst  will  and  testaiiKBt  of  decemaedj  «r 
a#  M^  «iur  nay  &p]  of  ft  jod^meot  vbercbr  the  mjd,  A.  A 
[or  as  th€  eoM  wtmf  be^  am  the  6aj  oC  in  the  Mid 
cxMUt  FeeartTtd  againrt  toa  [or  as  tie  cam  wtmy  ^ ;  ^  t 
mad  tmke  sotke,  tfast  ia  de^lt  of  joor  to  <^is^  die  aid 
X  B.  [or  as  the  earn  mmw  be]  bbt  piotctd  to  execatioB. 


Xo.  10. 

la  the  Qneoi't  Bcndi : 

Tbe        &KJ  €i       ■  tlie  year  of  our  Lard,  18    • 

[ne  dmf  of  lodging  mote  of  error,] 

A.  B.  and  C.  2>. 

Tbe  plaiDtiff  [or  defendant]  «ys  that  there  is  error  in  law 
in  the  record  and  proeecdings  in  this  action ;  and  the  de- 
liendant  \or  plaintiff]  omj%  that  there  is  no  error  therein. 

(Signed)    il.  B.,  plaintiff. 


for  C.  D.y  defendant.] 


or  M.  F^  nUomej  for  plaintiff  or  defendant] 


No.  11. 

The       day  of       in  tbe  year  of  onr  Lord  18    . 

[The  dag  ofmaJtimg  the  emtry  on  the  roSL] 

Tbe  pkistiff  for  defeodant]  says  thai  there  is  eiror  in  the 
above  reeord  and  proceeding  and  tbe  defendant  [or  plaintiff] 
says  dieie  is  no  error  therein. 


No.  12. 
In  the  Queen's  Bench : 

Tbe       day  of       ,  in  the  year  of  oar  Lord  18    . 
[The  dag  of  lodging  mote  cf  error.] 
A,  B.  and  C  2>.  in  error. 

Tbe  plaintiff  [or  defendant]  says  that  there  is  error  in  fact 
in  the  record  and  proceedings  in  this  action,  in  tbe  particukrs 
specified  in  the  affidavit  hereunto  annexed. 

(Signed)    A,  B.  plaintiff. 


EOT  C.  D.f  defendant] 


or  E,  F»f  attorney  for  plaintiff  or  defendant] 
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No,  13. 

Ejectmext. 

Form  of  WriL 

Victoria,  6ce»,  to  X,  y.,  Z.,  and  all  pereoBS  entitled  to 
defend  the  poeeession  of  [describe  the  pr&perty  with  rea^ 
sanable  certainty']  in  the  partsh  of  ,  in  the  county  of  , 
to  the  possession  whereof  A.j  J3.  and  C,  some  or  one  of  tbem, 
claim  to  be  [or  to  have  been  on  and  since  the  day  of 
,  A.D.  ]  entitled,  and  to  eject  all  other  persons  there- 
from: these  are  to  will  and  command  yoa,  or  sach  of  you  as 
deny  the  alleged  title,  within  sixteen  days  after  service 
hereof,  to  appear  in  our  court  of  to  defend  the  said  pro- 
perty, or  sQch  part  thereof  as  ^ou  may  be  advised ;  in  de&ult 
whereof  jadgmeat  may  be  signed,  and  you  turned  out  of 
possession. 

Witness,  jre. 


No.  14. 
Judgment  in  Ejectment  in  case  of  Non-appearance. 
In  the  Queen's  Bench : 

The        day  of       ,  18    . 

[Dale  of  Wrii.] 

Lancashire,  )  On  the  dav  and  year  above  written,  a  writ  of 
to  wit.      )      our  Lady  the  Queen  issued  foith  of  this 
court  in  these  words ;  that  is  to  say, 

Victoria,  by  the  grace  of  God  [here  copy  the  writ];  and 
no  appearance  has  been  entered  or  defence  made  to  tlie  said 
writ :  therefore  it  is  considered  that  the  said  [here  imert  the 
namet  of  the  persons  in  whom  title  is  aUeged  in  the  writ]  do 
recover  possession  of  the  land  in  the  said  writ  mentioned, 
with  the  appurtenances. 


No.  15. 

In  the  Queen's  Bench : 

On  the        day  of       ,  a.d.  18    . 

Cumberland, }  On  the  day  and  year  above  written,  a  writ  of 
to  wic       S      our  Lady  the'  Queen  issaed  forth  of  this 
eonrt,  in  these  words :  that  is  to  say, 

Victoria,  by  the  grace  of  God  [here  copy  the  wrif]  ;  and 
C  D,  has,  on  the  day  of  ,  appeaml  by  ,  his 
attorney  [or  in  person]  to  the  said  writ,  and  has  (iefended  for 
a  part  of  the  land  in  the  writ  mentioned ;  that  u  to  say  [here 
state  the  j)art\  and  no  appearance  has  been  entered  or  de- 
fence made  to  the  said  writ,  except  as  to  the  said  part: 
therefore  it  is  considered  that  the  suid  A,  B,  yhe  claimatit] 
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do  recover  possession  of  the  land  in  the  mid  writ  mentioned, 
except  the  said  part,  with  the  appurtenances,  and  that  be  have 
execution  thereof  forthwith ;  and  as  to  the  rest,  let  a  jury 
come,  4r<?. 


No.  16. 

In  the  Queen's  Bench : 

On  the        day  of        ,  a.d.  18    • 

Cumberland,  I  On  the  day  and  year  above  written,  a  writ  of 
to  wit.       S      our  Lady  the  Queen  issued  forth  of  this 
court,  in  these  words ;  that  is  to  say, 

Victoria,  bv  the  grace  of  God  [here  copy  the  writ] ;  and 
C.  D.  has,  on  the  day  of  ,  appeared  by  , 

bis  attorney  [or  in  person],  to  the  said  writ ;  and  defended 
for  the  whole  of  the  land  therein  mentioned :  therefore  let  a 
jury  come,  jr. 


No.  17. 


Afterwards  on  the  day  of  ,  a.d.  before 
and  justices  of  our  Lady  the  Queen  assi^ed  to  take  the 
assizes  in  and  for  the  within  county,  come  the  parties  within 
mentioned;  and  a  jury  of  the  said  county  beiner  sworn  to  try 
the  matters  in  quesiion  between  the  said  parties,  upon  their 
oath  say,  that  A.  B.  [the  clainumt]  wiUiin  mentioned,  on 
the  day  of  a.d.  was,  and  still  is,  entitled  to 
the  possession  of  the  land  within  mentioned,  as  in  the  writ 
alleged :  therefore,  Sfc. 


No.  18. 

In  the  Queen's  Bench : 

On  the        day  of       18    . 

IDate  of  WritJ] 

Lancashire,  I  On  the  day  and  year  above  written,  a  writ  of 
to  wit     S      our  Lady  the  Queen  issued  forth  of  this 
court,  in  these  words ;  that  is  to  say, 

Victoria,  by  the  grace  of  God  [here  copy  the  writ]j, 
and  C,  D,  has,  on  the  day  of  appeared  by  his 
attorney  [or  in  pco'son]  to  the  said  writ,  and  A.  B.  has  dis- 
continued the  action ;  therefore  it  is  considered  that  the  said 
C.  D,  be  acquitted,  and  that  he  recover  against  the  said 
A,  B,  £        tor  his  costs  of  defence. 
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No.  19. 
In  tlie  Qaeen's  Bench : 

The        day  of       18    . 

[Date  qf  WrU,] 

Lancashire,  I  On  the  day  and  year  above  written,  a  writ  of 
to  wit     S      oar  Lady  the  Queen  issued  forth  of  this 
court,  in  these  wonis,  that  is  to  say, 

ViCTORTA,  by  the  grace  of  God  [here  copy  the  writ] ; 
and  C  D,  has,  on  the  day  of  appeared  by  his 
attorney  \or  in  person]  to  the  said  writ,  and  A,  B.  nas  failed 
to  proceed  to  trial,  although  duly  required  so  to  do :  there- 
fore it  is  considered  that  the  said  C.  D,  be  acquitted,  and 
that  he  recover  against  the  said  A,  B.  £  for  his  costs  of 
defence. 


No.  20. 

In  the  Queen's  Bench : 

The        day  of       18    . 

[2>«ife  qf  Writ.] 

Lancashire,  )  On  the  day  and  year  above  written,  a  writ  of 
to  wit     5      our  Lady  the  Queen  issued  forth  of  this 
court,  in  these  words ;  that  is  to  say, 

Victoria,  by  the  grace  of  God  [here  copy  the  ufrii] ; 
and  C.  />.  has,  on  the  day  of  appeared  by  his 
attorney  [or  in  person]  to  the  said  writ,  and  the  said  C  />. 
has  confessed  the  said  action  [or  has  confessed  the  said  action 
as  to  part  of  the  said  land,  that  is  to  say,  here  state  tJie 
parf] :  therefore  it  is  considered  that  the  said  A.  B,  do  re- 
cover possession  of  the  land  in  the  said  writ  mentioned  [or 
of  the  said  part  of  the  said  land],  with  the  appurtenances, 
and  £        for  costs. 


No.  21. 

In  the  Queen's  Bench : 

The        day  of       a.b.  18    . 

[Date  of  TTri/.] 

Yorkshire, }  On  the  day  and  year  above  written,  a  writ  of 

to  wit     i     our  Lady  the  Queen  issued  forth  of  this  court, 

with  a  notice  thereunder  written,  the  tenor  of 

which  writ  and  notice  follows  in  these  words ; 

that  is  to  say, 

[Here  copy  the  Writ  and  Notice^  which  latter  may  he  as 

follows:] 

"  Take  notice,  that  you  will  be  required,  if  ordered  by  the 
court  or  a  judge,  to  give  bail  by  yourself  and  two  sufficient 

I  5 
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soredefl,  conditioned  to  pay  the  costs  and  damages  which 
shall  be  recovered  in  this  action.*' 

And  C,  D.  has  appeared  by  his  attorney  [or  in 

person]  to  the  said  writ,  and  has  been  ordered  to  give  bail, 
pursoant  to  the  statute,  and  has  tailed  so  to  do :  Therefore  it 
IS  considered  that  the  said  [here  insrrt  name  of  landlord}  do 
recover  possession  of  the  land  in  the  said  writ  mentioned, 
with  the  appurtenances,  together  with  £  for  co«ts  of 

suit 


Goods  sold. 


Schedule  (B). 

FORMS  OF  PLEADINGS.* 

Statements  of  Causes  of  Action. 

On  Contracts, 

1.  Money  payable  by  tlie  defendant  to  the  plaintiff  for 
[these  words  money  payable,  Sfc.y  should  precede  money 
counts  tike  1  to  14,  but  need  only  be  inserted  in  the  first] 
goods  bargained  and  sold  by  the  plaintiff  to  the  defendant. 

2.  Work  done  and  materials  provided  by  the  plaintiff  for 
the  defendant  at  his  request 

3.  Money  lent  by  the  plaintiff  to  the  defendant 

4.  Money  paid  by  the  plaintiff  for  the  defendant  at  his 
request 

6.  Money  received  by  the  defendant  for  the  use  of  the 
plaintiff. 

6.  Money  found  to  be  due  from  the  defendant  to  the 
plaintiff  on  accounts  stated  between  them. 

7.  A  messuage  and  lands  sold  and  conveyed  by  the  plain- 
tiff to  the  defendant 

For  goodwill.      8.  The  goodwill  of  a  business  of  the  plaintiff,  sold  and 
given  up  by  the  plaintiff  to  the  defendant. 

9.  The  defendant's  use,  by  the  plaintiff's  permissioiiy  of 
messuages  and  lands  of  the  pfaiatiff. 

10.  The  defendant's  use,  by  the  plaintiff's  permission,  of 
a  fishery  of  the  plaintiff. 

1 1 .  Fines  payable  by  the  defendant  as  tenant  of  customary 
tenements  of  the  manor  of  to  the  plaintiff  as  lord  of  the 
said  manor,  for  the  admission  of  the  aefeudant  into  the  said 
customary  tenements. 

For  hire  of         13.  The  hire  of  \a$  the  case  may  be"]  by  the  plaintiff  let  to 
goods,  arc.      hi,^  to  the  defendant 


Work  and 
materials. 

Money  lent. 
Money  paid. 


Money  re- 
ceived. 

Account 
stated. 

For  an  estate 
sold. 


For  the  use 
of  a  house 
and  land. 

For  the  use 
of  a  fishery. 

For  copyhold 
fines. 


*  See  ••.  49--91,  and  notes,  mmit. 
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13.  Freight  for  the  conveynnce  by  the  plaintiff  for  the  For  freight. 
defendant  at  his  request  of  goods  in  ships. 

14.  The  demarrage  of  a  ship  of  the  plaintiff  kept  on  de-  Pordemur- 
murrage  by  the  defendant.  '***• 

15.  That  the  defendant,  on  the        da^of       a.d.,  by  hie  Payee 
promissory  note,   now  over-due,  promised  to  pay  to  the  roaker*of 
piaiutiff  £       two  montlis  after  date,  but  did  not  pay  the  note, 
same. 

16.  That  one  A,  on,  Src.  [date]t  by  his  promisBory  note,  indonee 
now  over-due,  promised  to  pay  to  the  defendant,  or  order  Sorier  of" 
£        [two]  months  afler  date ;   and  the  defendant  indorsed  note, 
the  same  to  the  plaintiff;  and  the  said  note  was  duly  pre- 
sented for  payment,  and  was  dishonoured,  whereof  the  de- 
fendant had  due  notice,  but  did  not  pay  the  same. 

17.  That  the  plaintiff,  on,  Sfc,  [date],  by  his  bill  of  ex-  Drawer 
(hange,  now  over-due,  directed  to  the  defendant,  required  JSjj'or" 
the  defendant  to  pay  to  the  plaintiff  £        [two]  months  bui. 
after  date ;  and  the  defendant  accepted  the  said  bill,  but  did 

not  pay  the  same. 

18.  That  the  defendant,  on,  Src,  Idate],  by  his  bill  of  ex-  P*yw 
change,  directed  to  A.y  required  A.  to  pay  to  the  plaintiff  drawer. 
£         [two]  months  after  date  ;   and  the  {^aid  bill  was  duly 
presented  for  acceptance,  and  was  dishonoured,  of  which  the 
defendant  had  due  notice,  but  did  not  pay  the  same. 

19.  That  the  plaintiff  and  defendant  agreed  to  marry  one  Brewh  of 
another,  and  a  reasonable  time  for  such  marriage  has  elapsed,  ^]^^|^^ 
and  the  plaintiff  has  always  been  ready  and  willing  to  marry 

the  defendant,  yet  the  defendant  has  neglected  and  refused 
to  marry  the  plaintiff. 

20.  That  the  plaintiff  and  defendant  agreed  to  marry  one 
another  on  a  day  now  elapsed,  and  the  plaintiff  was  ready 
and  willing  to  marry  the  defendant  on  that  day,  yet  the 
defendant  neglected  and  refused  to  marry  the  plaintiff. 

21.  That  the  defendant,  bv  warranting  a  horse  to  be  then  Warranty  of 
sound  and  quiet  to  ride,  solcf  the  said  horse  to  the  plaintiff,  *  ^^'*^' 
yet  the  said  horse  was  not  then  sound  and  quiet  to  nde. 

22.  That  the  plaintiff  and  the  defendant  agreed  by  charter-  Po'  not  load- 
party,  that  the  plaintiff's  ship  caUed  the  "  Ariel"  should  with  J^chK*"* 
all  convenient  speed  sail  Co  i?.,  or  so  near  thereto  as  she  party. 
could  safely  eet,  and  that  the  defendant  should  there  load 

her  with  a  full  cargo  of  tallow  or  other  lawful  merchandize, 
which  she  should  carry  to  H.,  and  there  deliver,  on  payment 
of  freight,  £  per  ton,  and  that  the  defendant  should  be 
allowed  ten  days  for  loading,  and  ten  for  discharge,  and  ten 
days  for  demurrage,  if  required,  at  £  per  day  ;  and  that 
the  plaintiff  did  all  things  necessary  on  his  part  to  entitle 
him  to  have  the  agreed  careo  loaded  on  board  the  said  ship 
at  a,,  and  that  the  time  for  so  doing  has  elapsed,  yet  the 
defendant  made  default  in  loading  the  agreed  cargo. 
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Upon  A  lease 
for  rent. 


Upon  a  cove- 
nant to  re- 
pair. 


23.  That  the  plaintiff  let  to  the  defendant  a  house,  No.  401, 
Piccadilly,  for  seven  yean,  to  bold  from  the  day  of  , 
A.D.  at  £  a  year,  payable  quarterly,  of  which  rent 

quarters  are  due  and  unpaid. 

24.  That  the  plaintiff  by  deed  let  to  the  defendant  a  house, 
No.  401,  Piccadilly,  to  hold  for  seven  yean  from  the  day 
of  ,  A.D.  ,  and  the  defendant  by  the  said  deed  cove- 
nanted with  the  plaintiff  well  and  substantially  to  repair  the 
said  house  during  the  said  term  \according  to  the  covenant^ 
yet  the  said  house  was  during  the  said  term  out  of  good 
and  substantial  repair. 


Tretpaat  to 

land. 


Atiaalt,  bat- 
tery, and 
fal«e  impri- 
sonment. 

Criminal  con- 
Tersation. 

Wrongful 
ronvenion  of 
goods. 


Wrongftil  de- 
tention of 
property,  &c. 

Diverting 
water  from  a 
mUl. 


InfHnge- 
ment  of  a 
patent. 


For  Wrongs  independent  of  Contract. 

25.  That  the  defendant  broke  and  entered  certain  land 
of  the  plaintiff,  called  the  Big  Field,  and  depastured  the  same 
with  cattle. 

26.  That  the  defendant  assaulted  and  bent  the  plaintiff, 
gave  him  into  custody  to  a  policeman,  and  caused  him  to  be 
imprisoned  in  a  police  office. 

27.  That  the  defendant  debauched  and  carnally  knew  the 
plaintiff's  wife. 

28.  That  the  defendant  converted  to  his  own  use,  or 
wronorfully*  deprived  the  plaintiff  of  the  use  and  possession  of 
the  plaintiff's  goods ;  that  is  to  say,  iron,  hops,  household 
furniture  [or  as  the  case  may  he\ 

20.  That  the  defendant  detained  from  the  plaintiff  his 
title-deeds  of  land  called  Belmont,  in  the  county  of  ; 
that  is  to  say  [describe  the  deeds], 

30.  That  the  plaintiff  was  possessed  of  a  mill,  and  by 
reason  thereof  was  entitled  to  the  flow  of  a  stream  for 
working  the  same,  and  the  defendant,  by  cutting  the  bank  of 
the  said  stream,  diverted  the  water  thereof  away  from  the 
said  mill. 

81.  That  the  plaintiff  was  the  fint  and  true  inventor  of  a 
certain  new  manufacture,  that  is  to  say,  of  ''certHin  im- 
provements in  the  manufacture  of  sulphuric  acid,"  and 
thereupon  Her  MHJesty  Queen  Victoria,  by  letters- patent 
under  the  Great  Seal  of  England,  granted  the  plaintiff  the 
sole  privilege  to  make,  use,  exeroise,  and  vend  the  said  in- 
vention within  England  for  the  term  of  fourteen  yean  front 
the         day  of         a.d.        ,  subject  to  a  condition  that  the 


*  The  following  words  are  said  to  have  been  suggested  by  the  late  Lord 
Denman  in  substitution  for  the  word  **  converted,"  to  the  use  of  which  in 
this  *'  wrongftU"  sense,  his  lordship  appears  to  have  entertained  some  objec- 
tion. The  form,  probably  by  some  oversight  at  press,  got  printed  as  it  now 
stands  While  many  pleaders  employ  tt  literattmi  others,  ex  abundonliori 
eauletdt  substitute  the  conjunctive  "and"  for  the  disjunctive  "or;"  and 
others,  again,  believing  the  allegations,  though  varying  in  words,  to  be  of 
precisely  similar  legal  efficacy,  prefer  in  their  practice  the  more  ancient  ex- 
pression. See  Baker  v.  Grap,  17  C.  B.  462;  London  and  WatminsUr  Loan 
Company  ▼.  Drako^  L.  J.  28,  C.  P.  297. 
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plaintiff  should  within  six  calendar  months  next  after  the 
date  of  the  said  letters-patent  cause  to  be  inrolled  iu  the 
High  Court  of  Chancery  an  instrument  in  writing  under  his 
hand  and  seal,  particularly  describing  and  ascertaining  the 
nature  of  his  said  invention,  and  in  what  manner  the  same 
was  to  be  and  might  be  performed,  and  the  plaintiff  did 
within  the  time  pre^ribed  fulfil  the  said  condition,  and  the 
defendant  during  the  said  term  did  infringe  the  said  patent 
right 

32.  That  the  defendant  falsely  and  maliciously  spoke  and  Defiunation 
published  of  the  plaintiff  the  words  following ;  that  is  to  say,  «'«>>«•««•'• 
"  he  is  a  thief;*' 

\^If  there  he  any  special  damage^  here  state  it  with  such 
reasonable  particularity  as  to  give  notice  to  the  de- 
fendant of  the  pecuUar  injury  complained  of;  for 
instance,] 

whereby  the  plaintiff  lost  his  situation  as  gamekeeper  in  the 
employ  of  ^. 

33.  That  the  defendant  falsely  and  maliciously  printed  and 
published  of  the  plaintiff  in  a  newspaper  called  '*  "  the 
words  following ;  that  is  to  pay,  *'  he  is  a  regular  prover 
under  bankruptcies,''  the  defendant  meaning  thereby  that 
the  plaintiff  had  proved  and  was  in  the  habit  of  proving 
fictitious  debts  against  the  estates  of  bankrupts,  with  the 
knowledge  that  such  debts  were  fictitious. 


Commencement  of  Plea. 

34.  The  defendant  by        his  attorney  [or  in  person]  says 
[here  state  the  substance  of  the  plea"]. 

35.  And  for  a  second  plea  the  defendant  says  [here  state 
the  second  plea]. 

Pleas  in  Actions  on  Contracts. 

36.  That  he  never  was  indebted  as  alleged.  Denial  of 

[  This  plea  is  applicable  to  declarations  like  those  numbered 
1  to  14.J 

37.  That  he  did  not  promise  as  alleged.  Denial  of 

[This  plea  is  applicable  to  other  declarations  on  simple  *^**'"**' 
contracts^  not  on  oills  and  noteSf  such  as  those  numbered  19 
to  22.   It  tpould  be  unobfectianable  to  use  **  did  not  warrant," 
•<  did  not  agree,"  or  any  other  appropriate  denial,'] 

88.  That  the  alleged  deed  is  not  his  deed.  Denial  of 

deed 

89.  That  the  alleged  cause  of  action  did  not  accrue  within  gj^j^j^  ^^ 
six  years  [state  the  period  of  Umitation  applicable  to  the  Limhatton*. 
case]  before  this  suit. 

40.  That  before  action  he  satisfied  and  discharged  the  Payment, 
plaintiff's  claim  by  payment 
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Set-off. 


Release. 


41.  That  the  plaintiff  at  the  commencement  of  the  suit 
was,  and  still  is,  indebted  to  the  defendant  in  an  amount 
equal  to  the  plaintiff's  claim,  for  [here  state  the  cause  of 
set-off ^  as  in  a  declaration :  aee.JbrmSy  anie^^  which  anion  At 
the  defendant  is  willing  to  set  off  against  the  plaintiff's 
claim. 

42.  That  after  the  alleged  claim  accrued,  and  before  this 
suit,  the  plaintiff  by  deed  released  the  defendant  therefrom. 


Not  guilty. 

Leave  and 
licence. 


Self-Uefence. 


Pleas  in  Actions  for  Wrongs  independent  oj 

Contract, 

43.  That  he  is  not  guilty. 

44.  That  he  did  what  is  complained  of  by  the  plaintiff's 
leave. 

45.  That  the  plaintiff  first  assaulted  the  defendant,  who 
thereupon  necessarily  committed  the  alleged  assault  in  his 
own  defence. 

Right  of  way.  40.  That  the  defendant,  at  the  time  of  the  alleged  tres- 
pass, was  possessed  of  land  the  occupiers  whereof  for  twenty 
years  before  this  suit  enjoyed  as  of  right  and  without  inter- 
ruption a  way  on  foot  and* with  cattle  from  a  public  highway 
over  the  said  land  of  the  plaintiff  to  the  said  land  of  the 
defendant,  and  from  the  said  land  of  the  defendant  over  the 
said  land  of  the  plaintiff  to  the  said  public  highway,  at  all 
times  of  the  year,  for  the  more  convenient  occupation  of  the 
said  land  of  the  defendant,  and  that  the  alleged  trespass  was 
a  use  by  the  defendant  of  the  said  way. 

47.  That  the  defendant,  at  the  time  of  the  alleged  trespass, 
was  possessed  of  lands,  the  occupiers  whereof  for  thirty  years 
before  this  suit  enjoyed  as  of  right  and  without  interruption, 
common  of  pasture  over  the  said  land  of  the  plaintiff  for  all 
their  cattle,  levant  and  couchant,  upon  the  said  land  of  the 
defendant  at  all  times  of  the  year,  as  to  the  said  land  of  the 
defendant  appertaining,  and  that  the  alleged  trespass  was  a 
use  by  the  defendant  of  the  said  right  of  common. 


K  iirht  of 
common. 


Joinder  of 
l«iue. 

Replication 
to  pleas  con- 
taining new 
matter. 

ToplMof 

release. 

Topic*  of 
Bet>«ff. 


Replications. 

48.  The  plaintiff  takes  issue  upon  the  defendant's  Ist,  Snd, 
&c.,  pleas. 

49.  The  plaintiff  as  to  the  second  plea  says  [here  state  the 
answer  to  the  plea  as  in  the  following  forms :] 

50.  That  the  alleged  release  is  not  the  plaintiff's  deed. 

51.  That  the  alleged  release  was  procured  by  the  fraud  of 
the  defendant. 

52.  That  the  alleged  set-off  did  not  accrue  within  six  years 
before  this  suit. 
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53.  That  the  plaintiff  was  possessed  of  land  whereon  the  To  aeiMe- 
defendant  was  trespassing  and  doing  damage,  whereupon  ^'^^"^ 
the  plaintiff  requested  the  defendant  to  leave  the  said  land, 

which  the  defendant  refused  to  do;  and  thereupon  the 
plaintiff  gently  laid  his  hands  on  the  defendant  in  order  to 
remove  him,  doing  no  more  than  was  necessary  for  that 
purpose,  which  is  Uie  alleged  first  assault  by  the  plaintiff. 

54.  That  the  occupiers  of  the  said  land  did  not  for  twenty  To  right  of 
years  before  this  suit  enjoy  as  of  right  and  without  interrup-  ^*^' 
tion  the  alleged  way. 


New  Assignment. 

55.  The  plaintiff  as  to  the  and  pleas,  says,  Tothepieu 
that  he  sues  not  for  the  trespasses  therein  admitted,  but  for  5^^?*^*^®' 
trespasses  committed  by  the  defendant  in  excess  of  the  alleged  right  of  com- 
rights,  and  also  in  other  parts  of  the  said  land  and  on  other  >°o°- 
occasions,  and  for  other  purposes  than  those  referred  to  in  the 

said  pleas. 

[Jf  the  plaintiff  replies  and  new  atmgns^  the  new  amgn- 
ment  may  be  asjoUmosi^ 

56.  And  the  plaintiff,  as  to  the  and  pleas,  further 
says,  that  he  sues  not  only  for  the  trespasses  in  those  pleas 
admitted,  but  also  for,  Sfc, 

[Jf  the  plaintiff  replies  and' new  assigns  to  some  of  the 
pltasy  and  new  assigns  only  to  the  other ,  the  form  may  be  as 
follows:] 

57.  And  the  plaintiff,  as  to  the  and  pleas,  further 
says,  that  he  sues  not  for  the  trespasses  in  the  pleas  [the 
picas  not  replied  to']  admitted,  but  for  the  trespasses  in  the 

pleas  [the pleas  replied  to]  admitted,  and  also  for,  S^c. 


(     184     ) 


THE 


COMMON  LAW  PROCEDURE  ACT, 

1854. 

(17  &  18  Vict.  c.  125.) 


An  Act  for  the  further  Amendment  of  the  Process, 
Practice  and  Mode  of  Pleading  in  and  enlarging 
the  Jurisdiction  of  the  Superior  Courts  of  Com- 
mon Law  at  Westminster,  and  of  the  Superior 
Courts  of  Common  Law  of  the  Counties  Palatine 
of  Lancaster  and  Durham, 

[12th  August,  1854.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows : — 

Trial  by  the  Court  or  a  Judge. 

Judge  may,  1,  The  parties  to  any  cause  may,  by  consent  in 
tryqTeVtJionf  Writing,  signed  by  them  or  their  attornies,  as  the  case 
of  fact.  may  be,  leave  the  decision  of  any  issue  of  fact  to  the 

court,  provided  that  the  court,  upon  a  rule  to  show 
cause,  or  a  judge  on  summons  shall,  in  their  or  his 
discretion,  think  fit  to  allow  such  trial ;  or  provided 
the  judges  of  the  superior  courts  of  law  at  Westminster 
shall,  in  pursuance  of  the  power  hereinafter  given  to 
them,  make  any  general  rule  or  order  dispensing  with 
such  allowance,  either  in  all  cases  or  in  any  particular 
class  or  classes  of  cases  to  be  defined  in  such  rule 
or  order ;  and  such  issue  of  fact  may  thereupon  be 
tried  and  determined,  and  damages  assessed  where 
necessary,  in  open  court,  either  in  term  or  vacation, 
by  any  judge  who  might  otherwise  have  presided  at 
the  trifii  thereof  by  jury,  either  with  or  without  the 
assistance  of  any  other  judge  or  judges  of  the  same 
court,  or  included  in   the  same  commission   at  the 
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assizes ;  and  the  verdict  of  such  judge  or  judges  shall 
be  of  the  same  effect  as  the  verdict  of  a  jurj,  save  that 
it  shall  not  be  questioned  upon  the  ground  of  being 
against  the  weight  of  evidence ;  and  the  proceedings 
upon  and  after  such  trial,  as  to  the  power  of  the  court 
or  judge,  the  evidence,  and  otherwise,  shall  be  the 
same  as  in  the  case  of  trial  by  jurj. 

The  verdict  in  a  cause  tried  by  a  judge  cannot  be  questioned 
on  the  ^ound  of  its  being  against  the  weight  of  evidence.  Such 
verdict  is,  on  questions  of  fact,  conclusive,  if  questions  of  law  arise 
on  the  trial,  as  they  frequently  do,  some  difficulty  may  be  found 
in  keeping  the  judge's  ruling  on  these  altogether  distinct  from 
his  verdict  on  matters  of  fact  (see  Meliing  v.  Leak,  16  C.  B.  652). 

The  consent  of  the  parties  should  be  in  writing;  but  when  they 
have  taken  part  in  the  trial,  the  absence  of  writing  cannot  be 
relied  upon  to  avoid  the  result  {Andrews  v.  Elliott,  6  E.  &  B. 
502 ;  and  in  error,  6  E.  &  B.  338). 

A  commissioner  of  assize  is  a  judge  within  the  meaning  of  this 
section  {Andrevt  v.  Elliott,  uhi  tupra). 

See  R.  G.,  M.  V.  1864,  Schedule  1—8,  pott. 


Trial  of  Causes  in  Westminster  and  London. 

2.  It  shall  be  lawinl  for  any  one  of  the  judges  of  Two  judges 
any  of  the  superior  courts  at  Westminster,  at  the  re-  Jlme'tunc 
quest  of  the  Lord  Chief  Justice  or  Lord  Chief  Baron,  fortriaiof 
to  try  the  causes  entered  for  trial  at  Nisi  Prius  in  Sfg  ta'tSe"**" 
Westminster  and  London  in  either  of  the  courts,  on  sMBe  court, 
the  same  days  on  which  the  said  Lord  Chief  Justice 
or  Lord  Chief  Baron,  or  any  other  judge  of  the  same 
court,  shall  be  sitting  to  try  causes  at  those  places  re- 
spectively, or  at  either  of  them,  so  that  the  trial  of  two 
causes  may  be  proceeded  with  at  the  same  time ;  and 
all  jurors,  witnesses  and  other  persons  who  may  have 
been  summoned  or  required  to  attend  at  or  for  the 
trial  of  any  cause  before  the  said  Lord  Chief  Justice 
or  Lord  Chief  Baron,  as  the  case  may  be,  shall  give 
their  attendance  at  and  for  the  trial  thereof  before  such 
other  judge  as  may  be  sitting  to  try  the  same  by  virtue 
of  this  act;  and  it  shall  be  lawful  for  the  associates  and 
other  officers  of  the  Lord  Chief  Justice  or  Lord  Chief 
Baron,  as  the  case  may  be,  to  appoint  from  time  to 
time  fit  and  proper  persons,  to  be  approved  by  the  said 
Lord  Chief  Justice  or  Lord  Chief  Baron,  to  attend  for 
them  and  on  their  behalf  respectively  before  such 
judge ;  and  the  trial  of  every  cause  which  shall  be  so 
had  by  virtue  of  this  act  shall,  if  necessary,  be  entered 
of  record,  as  having  been  had  before  the  judge  by 
whom  such  cause  in  fact  was  tried. 

See  8.  95,  pott,  as  to  the  power  of  the  courts  to  appoint  sittings ; 
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and  1.  59,  poMt,  at  to  the  powers  of  the  courts  or  a  judge  to  make 
rules  or  orders  for  the  attendance  of  a  special  or  coounon  jury. 


Power  to 
court  or 
Judge  to  di- 
rect arbitra- 
tion before 
trial. 


CompuUory 
referenet 
hffort  trial. 


CoMPULSORT  Reference  to  Arbitration. 

8.  If  it  be  made  appear,  at  any  time  after  the  issuing 
of  the  writ,  to  the  satisfaction  of  the  court  or  a  judge, 
upon  the  application  of  either  party,  that  the  matter  in 
dispute  consists  whoUj  or  in  part  of  matters  of  mere 
account  which  cannot  convenientlj  be  tried  in  the  ordi- 
nary way,  it  shall  be  lawful  for  such  court  or  judge, 
upon  such  application,  if  they  or  he  think  fit,  to  decide 
such  matter  in  a  summary  mann^,  ^or  to  order  that 
such  matter,  either  wholly  or  in  part,  be  referred  to  an 
arbitrator  appointed  by  the  parties,  or  to  an  officer  of 
the  court,  or,  in  country  causes,  to  the  judge  of  any 
county  court,  upon  such  terms  as  to  costs  and  other* 
wise  as  such  court  or  judge  shall  think  reasonable ;  and 
the  decision  or  order  of  such  court  or  judge,  or  the 
award  or  certificate  of  such  referee,  shall  be  enforce- 
able by  the  same  process  as  the  finding  of  a  jury  upon 
the  matter  referred. 

County  court  judges  are  now  relieved  of  these  references  by 
21  &  22  Vict  c.  74,  s.  6. 

One  or  other  of  the  parties  must,  in  strictness,  appiif  for  a  re- 
ference under  this  rection ;  but  in  practice  some  judges  dispense 
with  the  concurrence  of  either  party.  It  might  perhaps  have 
been  argued  that  the  power  given  by  this  section  could  only  be 
exercis^  Infire  trial,  and  could  not  strictly  be  exercised  by  a 
judge  ai  the  trial.  But  practice  has  determined  otherwise ;  and 
cases  are  constantly  referred  by  judges  at  the  trial  under  this 
section  {Murray  v.  Sunderland  Dock  Company,  1  F.  &  F.  179  ; 
Jones  ▼.  Beaumont,  1  F.  &  F.  336). 

The  cause,  and  not  all  matters  in  diflTerence,  can  alone  be  re- 
ferred under  this  section  ( Kendil  v.  Merrett,  18  C.  B.  173).  Where 
the  matter  in  dispute  consists  m  part  of  matters  of  mere  account, 
the  wkoU  may  be  referred  (Browne  v.  Emerson,  17  C.  B.  361) ;  and 
if  a  question  of  fraud  arises  upon  the  inquiry  before  the  referee, 
he  must  still  proceed  with  it  {TnsuU  v.  Moofen,  3  C.  B.,  N.  S.  359). 

A  cause  though  referred  remains  under  the  control  of  the  court 
{Edtoards  v.  Edwards,  5  C.  B.,  N.  8.,  536) ;  and  therefore  amend, 
ments  may  be  made  {Gibbs  v.  Knightley^  2  H.  &  N.  84) ;  but  the 
court  cannot  (qu.  will  not)  set  aside  an  award  or  remit  a  case  back 
to  the  arbitrator,  in  any  case  where  it  could  not  or  would  not  do 
so  upon  a  reference  by  consent  {Hogge  v.  Burgess,  3  H.  &  N. 
293 ;  but  see  on  this  subject,  British  Empire  Company  v.  Somes 
(L.  J.  26,  Ch.  769). 

A  compulsory  irelerence  was  refused  in  an  action  on  bills  of 
exchange  {Pellatt  v.  Markwick,  3  C.  B.,  N.  S.  760).  See  for  in- 
stances of  references  ordered,  Cummings  v.  Birkett  (3  H.  &  N. 
156) :  Murray  v.  Sunderland  Dock  Company  (1  F.  &  F.  179)  ;  Jones 
V.  Beaumont  (1  F.  &  F.  336). 
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At  t»  cattM,  tee  Leffgo  ▼•  Youttg  (16  C.  B.  626) ;  Bell  ▼.  Poitk^  CmU. 
thtoaiti  {5  E.  &  B.  695) ;  and  Edywds  ▼.  Edwurdt  (uH  tupn). 

Aft  to  enforcing  awards  see  88.  7,  10,  16 ;  and  R.  6.,  M.  V, 
1854,  sched.  9, 10,  poit ;  Kendilv,  MerreU  {ubitupra)  ;  and  Talboi 
T.  Fisher  (2  C.  B.,  N.  S.  471). 

4.  If  it  shall  appear  to  the  court  or  a  judge  that  the  Specia]  etaw 
allowance  or  disallowance  of  any  particular  item  or  Mated,  and 
items  in  such  account  depends  upon  a  question  of  law  5[JS!*5jS'^ 
fit  to  be  decided  by  the  court,  or  upon  a  question  of 

fact  fit  to  be  decided  by  a  jury,  or  by  a  judge  upon 
the  consent  of  both  parties  as  hereinbefore  provided, 
it  shall  be  lawful  for  such  court  or  judge  to  direct  a 
case  to  be  stated,  or  an  issue  or  issues  to  be  tried ;  and 
the  decision  of  the  court  upon  such  case,  and  the  find- 
ing of  the  jury  or  judge  upon  such  issue  or  issues, 
shall  be  taken  and  acted  upon  by  the  arbitrator  as  con- 
clusive. 

See  a.  5,  and  note,  it\fra ;  and  for  forma,  aee  R.  G.,  M.  V.  1854^ 
Sched.  II  — l8,po«t 

5.  It  shall  be  lawful  for  the  arbitrator  upon  any  AiMtntor 
compulsory  reference  under  this  act,  or  upon  any  re-  JJ2i2*cMe. 
ference  by  consent  of  parties  where  the  submission  is 

or  may  be  made  a  rule  or  order  of  any  of  the  superior 
courts  of  law  or  equity  at  Westminster^  if  he  shall 
thiuk  fit|  and  if  it  is  not  provided  to  the  contrary,  to 
state  his  award,  as  to  the  whole  or  any  part  thereof^  in 
the  form  of  a  special  case,  for  the  opinion  of  the  courts 
and  when  an  action  is  referred,  judgment,  if  so  <H:^ered, 
may  be  entered  accc»rding  to  the  opinion  of  the  eoort. 

This  aection  appliea  practically  to  all  references,  see  a.  17, 

The  provisions  of  a.  32,  pottt  aa  to  bringing  error  upon  a  special 
caae,  do  not  apply  to  a  special  case  stated  by  an  arbitrator  under 
tbia  section  {Gumm  ▼.  Fowler,  L.  J.  29,  Q.  B.  189). 

See  forms,  R.  G.,  M.  V.  1854,  Sched.  14,  15,  pott. 

6.  If  Upon  the  trial  of  any  issue  of  fact  by  a  judge  Power  to 
under  this  act  it  shall  appear  to  the  judge  that  the  i^fsruuL 
questions  arising  thereon  involve  matter  of  account  **??2**™* 
which  cannot  conveniently  be  tried  before  him,  it  shall  *       * 
be  lawful  for  him,  at  his  discretion,  to  order  that  such 

matter  of  account  be  referred  to  ai;i  arbitrator  appointed 
by  the  parties,  or  to  an  officer  of  the  court,  or,  in 
country  causes,  to  a  judge  of  any  county  court,  upon  when  Uenee 
such  terms  as  to  costs  and  otherwise  as  such  judge  hi/decitloii? 
shall  think  reasonable;  and  the  award  or  certificate  of 
such  referee  shall  have  the  same  effect  as  hereinbefore 
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provided  as  to  the  award  or  certificate  of  a  referee 
before  trial;  and  it  shall  be  competent  for  the  judge  to 
proceed  to  try  and  dispose  of  any  other  matters  in 
question  not  referred  in  like  matter  as  if  no  reference 
had  been  made. 

This  lection  is  confined  to  the  trial  of  issues  of  fact  by' a  judge 
under  s.  1,  tuiie;  and  no  application  by  either  party  is  necessary 
to  give  this  further  jurisdiction  to  refer.  See  s.  S  and  note, 
ante. 

See  form,  R.  G.  M.  V.  1854,  Sched.  16. 


tor. 


proceedingt  7.  The  proceedings  upon  any  such  arbitration  as 
powCTof**  aforesaid  shall,  except  otherwise  directed  hereby,  or 
■ucharbitrir  by  the  Submission  or  document  authorizing  the  re- 
ference, be  conducted  in  like  manner,  and  subject  to 
the  same  rules  and  enactments,  as  to  the  power  of  the 
arbitrator  and  of  the  court,  the  attendance  of  witnesses, 
the  production  of  documents,  enforcing  or  setting  aside 
the  award  and  otherwise,  as  upon  a  reference  made  by 
consent  under  a  rule  of  court  or  judge's  order. 

As  to  enforcing  the  awards  see  s.  8,  and  note,  ante ;  and  O'  Toole 
V.  Pott  (7  E.  &  B.  102 ;  cited  p.  95,  ante). 
See  also  generally  Chit  Arch.,  10th  edit.,  vol.  2,  part  vii. 


Power  to 
send  back  to 
arbitrator. 


8.  In  any  case  where  reference  shall  be  made  to 
arbitration  as  aforesaid,  the  court  or  a  judge  shall  have 
power  at  any  time  and  from  time  to  time  to  remit  the 
matters  referred,  or  any  or  either  of  them,  to  the  re- 
consideration and  re-determination  of  the  said  arbi- 
trator, upon  such  terms  as  to  costs  and  otherwise  as  to 
the  said  court  or  judge  may  seem  proper. 

This  section  is  co-extensive  with  s.  S,anie  {Re  Morris,  6  E.  8r  B. 
888). 

The  court  will  only  remit  under  this  section,  where  it  would 
have  done  so  formerly  upon  a  voluntary  reference  (Hodgkimon 
V.  Fernie,  8  C.  B.,  N.  S..  189). 

See  generally  Holland  v.  Judd,  8  C.  B.,  N.  S.  826,  and  Russell 
on  Arbitration,  2nd  edit.,  p.  677,  et  teq. 

Formerly,  an  application  to  refer  back  to  the  arbitrator  must 
have  been  made  within  the  same  time  as  an  application  to  set 
aside  the  award  {Doe  d.  Banks  v.  Holmes,  12  Q.  B.  951 ).  Though 
it  is  said,  that  it  may  now  be  made  at  any  time ;  yet  if  this  section 
be  read  with  s.  9,  an  application  to  remit  should  be  made  within  the 
first  seven  days  of  the  term  next  following  the  publication  of  the 
award. 

The  remit  of  the  matters  referred  is  to  be  on  such  terms  as  to 
costs  and  otherwise,  as  may  seem  proper.  Where  an  award  is 
referred  back  to  the  arbitrator  for  amendment,  and  the  costs  of 
the  reference  are  in  his  discretion,  the  two  awards  constitute  one 
award,  and  the  arbitrator  has  the  same  power  as  to  the  costs  of 
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the  amended  award,  as  he  had  in  the  disposal  of  the  costs  gene- 
rally {Maertu  v.  Maclean,  2  £.  &  B.  946). 

9.  All  applications  to  set  aside  any  award  made  on  AppHeation 
a  compulsory  reference  under  this  act  shall  and  may  iS/awstd* 
be  made  within  the  first  seyen  days  of  the  term  next 
following  the  publication  of  the  award  to  the  parties, 
whether  made  in  vacation  or  term  ;  and  if  no  such 
application  is  made,  or  if  no  rule  is  granted  thereon, 

or  if  any  rule  granted  thereon  is  afterwards  discharged, 
such  award  shall  be  final  between  the  parties. 

This  and  the  following  sections  are  confined  to  awards  made  on 
a  reference  under  ss.  3,  6.  As  to  the  grounds  on  which  an  award 
will  be  set  aside,  and  the  time  and  mode  of  doing  so,  see  Russell 
on  Arbitration,  2nd  edit.,  p.  646,  et  teq.  Where  a  rule  to  show 
cause  is  obtained  to  set  aside  an  award,  the  several  objections 
thereto,  which  are  intended  to  be  insisted  upon  at  the  time  of 
moving  to  make  such  rule  absolute,  must  be  stated  in  the  rule  to 
show  cause  (R.  G.,  H.  T.  1858,  r.  169 ;  and  R.  G.,  M.  V.  1854, 
r.  1,  post). 

10.  Any  award  made  on  a  compulsory  reference  under  Enforeing  of 
this  Act  may,  by  authority  of  a  judge,  on  such  terms  f^JJ^od  fJr 
as  to  him  may  seem  reasonable,  be  enforced  at  any  settiogthem 
time  after  seven  days  from  the  tune  of  publication,  "^^•• 
notwithstanding  that  the  time  for  moving  to  set  it 

aside  has  not  elapsed. 

The  costs  may  be  taxed,  notwithstanding  the  time  for  setting 
aside  the  award  has  not  elapsed  (R.  G.,  H.  T.  1853,  r.  170 ;  and 
R.  G.,  M.  V.  1854,  r.  1,  fmt). 


Amendments  in  the  Law  of  Arbitration. 

11.  Whenever  the  parties  to  any  deed  or  instrument  if  sction 
in  writing  to  be  hereafter  made  or  executed,  or  any  of  byo?e*p2ty 
them,  shall  agree  that  any  then  existing  or  future  after  all 
differences  between  them  or  any  of  them  shall  be  tolrbun^ 
referred  to  arbitration,  and  any  one  or  more  of  the  J***,  court  or 

_^.  .  '  "^  1   .     •        Judge  may 

parties  so  agreeing,  or  any  person  or  persons  claiming  suyitro- 
through  or  under  him  or  them,  shall  nevertheless  «««<*">if»- 
commence  any  action  at  law  or  suit  in  equity  against 
the  other  party  or  parties,  or  any  of  them,  or  against 
any  person  or  persons  claiming  through  or  under  him 
or  them  in  respect  of  the  matters  so  agreed  to  be 
referred,  or  any  of  them,  it  shall  be  lawful  for  the 
court  in  which  action  or  suit  is  brought,  or  a  judge 
thereof,  on  application  by  the  defendant  or  defendants, 
or  any  of  them,  after  appearance  and  before  plea  or 
answer,  upon  being  satisfied  that  no  sufficient  reason 
exists  why  such  matters  cannot  be  or  ought  not  to  be 
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referred  to  arbitration  according  to  such  agreement  as 
aforesaid,  and  that  the  defendant  was  at  the  time  of  the 
bringing  of  such  action  or  suit,  and  still  is  ready  and 
willing  to  join  and  concur  in  all  acts  necessary  and 
proper  for  causing  such  matters  so  to  be  decided  by 
arbitration,  to  laoke  a  rule  or  order  staying  all  pro- 
ceedings in  such  action  or  suit,  on  such  terms  as  to 
costs  and  otherwise,  as  to  such  court  or  judge  may 
seem  fit :  Provided  always,  that  any  such  rule  or  order 
may  at  any  time  afterwards  be  discharged  or  varied  as 
justice  may  require. 

Formerly  an  agreeinent  to  refer  matters  in  dispute  to  arbitra- 
tion, did  not  oust  the  courts  of  their  jurisdiction ;  and  a  plea  to  an 
action,  that  such  an  agreement  had  been  entered  into,  and  that 
the  arbitrator  had  entered  on,  and  was  proceeding  with  the  re- 
ference, was  bad ;  it  constituted  no  defence  ( Harris  v.  Reynolds, 
7  Q.  B.  71 :  see  also  Scott  v.  Avery ^  5  H.  of  L.  Cas.  811 ;  and 
Horton  v«  SoyeTf  4  H.  &  N.  643).  But  if  a  reference  under  a  rule 
of  court  were  pending,  and  it  had  been  agreed  that  it  should 
operate  as  a  stay  of  proceedings,  it  might  have  been  made  the 
subject  of  an  application  to  the  court  to  stay  proceedings  {Dictu 
V.  Jay,  6  Bing.  519 ;  Louis  v.  Ksrmodet  8  Tauat.  146). 

An  application  may  be  made  under  this  section  to  stiiy  the 
proceedings  in  an  action,  before  the  agreement  to  refer  has  been 
made  a  rule  of  court,  which  every  agreement  to  refer  may  now 
be,  unless  express  provision  be  made  to  the  contrary  (s.  17,  post)* 
The  rule  or  order  for  the  application  should,  in  the  first  instance, 
be  applied  for  at  chambers. 

It  seems  that  the  agreement  to  refer,  if  made  between  parties 
to  a  written  instrument  relating  to  the  matters  to  be  referred, 
need  not  itself  be  in  writing  {M<uon  v.  Hodden,  33  L.  T.,  163 
C.  P.;  better  than  Blyth  v.  Lafime,  L.  J.  28,  Q.  B.  164). 

The  terms  "any  then  existing  or  future  differences"  include 
all  differences  arising  out  of  the  contract,  and  within  its  scope, 
{BmsssU  v.  PettegHni,  6  £.  &  B.  1020:  and  Wiekham  v.  Harding, 
L.  J.  28,  Ex.  215) ;  but  see  Daunt  v.  Lazard  (L.  J.  27,  Ex.  399). 

Sembfe,  the  words  '*  persons  claiming  through  or  under  him  or 
them  '*  do  not  include  assignees  in  banlaruptcy  {Penneli  v.  Walker, 
16  C.  B.  651). 

The  ffroandB  on  which  leave  to  revoke  an  agreement  to  rcfor 
liM  hitherto  been  granted,  are  stated  in  Russell  on  ArbitraUom, 
2nd  ed.  p.  154,  etseq.;  see  also  Wallis  v.  Hirseh  (1  C.  B.,  N.  S. 
316) ;  and  Hirseh  v.  Im  Thum  (4  C.  B.,  N.  S.  569),  decided  upon 
this  section. 

No  ordcT  will  be  made  under  this  seotion,  where  the  object  of 
tiK  defendant  is  nusrely  to  delay  the  plaintiff  (L«cjf  v.  Peartmt 
I  C.  B.,  N.  &,  639). 

wStS^^  12.  If  in  any  case  of  arbitration  the  document 
UMors,  sothorfanng  the  reference  provide  that  the  referenee 
appSfai?*^  shall  be  to  a  single  arbitrator,  and  all  the  parties  do 
■faigie  arw-     not  after  difierences  have  arisen,  concnr  in  the  appdnt- 

tutor  or 
Qinpirs. 
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ment  of  an  arbitrator  ;  or  if  any  appointed 
reftise  to  act,  or  become  incapable  of  acting,  or  die,  and 
the  terms  of  sach  document  do  not  show  that  it  was 
intended  that  such  Tacancy  should  not  be  supplied, 
and  the  parties  do  not  concur  in  appointing  a  new  one  ; 
w  if,  where  the  parties  or  two  arbitrators  are  at 
liberty  to  appoint  an  umpire  or  third  arbitrator,  sach 
parties  or  arbitrators  do  not  appoint  an  umpire  or  lidrd 
arbitrator  ;  or  if  an  j  appointed  umpire  or  third  arbitra- 
tor refuse  to  act,  or  become  incapable  of  actine,  or  die, 
and  \he  terms  of  the  document  authorizing  the  refer- 
ence do  not  show  that  it  was  intended  that  such  a 
vacancy  should  not  be  supplied,  and  ihe  parties  or 
arbitrators  respectively  do  not  appoint  a  new  one  ;  thea 
in  every  such  instance  any  party  may  serve  the  re* 
maining  parties  or  the  arbitrators,  as  liie  case  may  be, 
with  a  written  notice  to  appoint  an  arbitrator,  umpire 
or  third  arbitrator  respectively  ;  and  if  within  seven 
clear  days  after  such  notice  shall  have  been  served  na 
arbitrator,  umpire  or  third  arbitrator  be  appointed,  it 
shall  be  lawful  for  any  judge  of  any  of  the  superior 
courts  of  law  or  equity  at  WeshminMiery  upon  sum- 
mons to  be  taken  out  by  the  party  having  served  such 
notice  as  aforesaid,  to  i4>point  an  arbitrator,  un^>ire  or 
l&ird  arbitrator,  as  the  case  may  be,  and  such  arbitra- 
tor, umpire  and  third  arbitrator  respectively  shall  have 
the  like  power  to  act  in  the  reference,  and  make  an 
award,  as  if  he  had  been  i^pointed  by  oonsent  of  all 
parties. 

Qaurrt  whether  tiiere  must  be  tome  suit  or  iirbitnitioii  actully 
pending  (ite  Cto  v.  AopwMcl,  6  W.  R.  664,  Ex.)  The  M.K.  1n» 
add  that  a  contnot  of  Mle,  leaTing  the  price  to  be  determined  bgr 
valuers,  and  matters  in  difi^rence  between  them  to  be  determined 
by  umpire,  is  not  within  this  section  {Collhu  ▼.  Collins,  26  Beav. 
806  ;  see  also  Lord't  cate^  1  K.  &  J.  90). 

13.  When  the  reference  is  or  is  intended  to  be  to  when  Nfer- 
two  arbitrators,  one  appointed  bv  each  party,  it  shall  JJ?iij,SB, 
be  lawful  for  either  party,  in  the  case  of  the  death,  ton  and  one 
reftisal  to  act,  or  incapacity  of  any  arbitrator  appointed  ^poimf**** 
by  him,  to  substitute  a  new  arbitrator,  unless  the  other  paxtr 
document  authorizing  the  reference  show  that  it  was  wSftratorto 
intended  that  the  vacancy  should  not  he  supplied ;  and  *^  ^<'"«* 
if  on  such  a  reference  one  party  fiiil  to  appoint  an 
arbitrator,  either  originally  or  by  way  of  substitution  as 
aforesaid,  for  seven  dear  days  after  the  other  party  shall 
have  appointed  an  arbitrator,  and  shall  have  served 
the  party  so  failing  to  appoint  with  notice  in  writing 
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Two  arbitra- 
tors may  ap- 
point urn- 
pire. 


Award  to  be 
made  in 
three 

months,  un- 
less parties 
or  court  en- 
large time. 


to  make  the  appointment,  the  party  who  has  appointed 
an  arbitrator  may  appoint  such  arbitrator  to  act  as  sole 
arbitrator  in  the  reference,  and  an  award  made  by  him 
shall  be  binding  on  both  parties  as  if  the  appointment 
had  been  by  consent ;  provided,  however,  that  the 
court  or  judge  may  revoke  such  appointment  on  such 
terms  as  shall  seem  just. 

14.  When  the  reference  is  to  two  arbitrators,  and 
the  terms  of  the  document  authorizing  it  do  not  show 
that  it  was  intended  that  there  should  not  be  an  umpire, 
or  provide  otherwise  for  the  appointment  of  an  umpire, 
the  two  arbitrators  may  appoint  an  umpire  at  any  time 
within  the  period  during  which  they  have  power  to 
make  an  award,  unless  they  be  called  upon  by  notice  as 
aforesaid  to  make  the  appointment  sooner. 

15.  The  arbitrator  acting  under  any  such  document 
or  compulsory  order  of  reference  as  aforesaid,  or  under 
any  order  referring  the  award  back,  shall  make  his  award 
under  his  hand,  and  (unless  such  document  or  order 
respectively  shall  contain  a  different  limit  of  time) 
within  three  months  after  he  shall  have  appointed, 
and  shall  have  entered  on  the  reference,  or  shall  have 
been  called  upon  to  act  by  a  notice  in  writing  from 
any  party,  but  the  parties  may,  by  consent  in  writing, 
enlarge  the  term  for  making  the  award  ;  and  it  shall 
be  lawful  for  the  superior  court  of  which  such  submis- 
sion, document,  or  order  is  or  may  be  made  a  rule  or 
order,  or  for  any  judge  thereof,  for  good  cause  to  be  stated 
in  the  rule  or  order  for  enlargement,  from,  time  to  time 
to  enlarge  the  term  for  making  the  awards  ;  and  if  no 
period  be  stated  for  the  enlargement  in  such  consent 
or  order  for  enlargement,  it  shall  be  deemed  to  be  an 
enlargement  for  one  month;  and  in  any  case  where  an 
umpire  shall  have  been  appointed,  it  shall  be  lawful  for 
him  to  enter  on  the  reference  in  lieu  of  the  arbitrators, 
if  the  latter  shall  have  allowed  their  time  or  their  ex- 
tended time  to  expire  without  making  an  award,  or 
shall  have  delivered  to  any  party  or  to  the  umpire  a 
notice  in  writing  stating  that  they  cannot  agree. 

The  fact  of  the  consent  not  being  in  "  writing,' '  is  merely  an  irre- 
gularity, and  BB  such  may  be  waived  {Tyerman  v.  Smith,  6  £.  &  B. 
719). 

The  omission  in  the  rule  or  order  of  a  statement  of  "good  cause" 
is  also  a  m^re  irregularity  {Rt  Burdon,  L.  J.  27,  C.  P.  250;. 

The  power  of  enlargement  may  be  exercised  after  the  expira- 
tion of  the  three  months  (^atoon  v.Beavan,  8  W.  R.  612,  Ex.); 
as,  temble,  from  above  cases,  that  8  &  4  Will.  4,  c.  42,  s.  39,  is  not 
repealed. 

The  power  of  the  court  to  enlarge  the  time  for  making  the 
award  under  this  section,  as  under  3  &  4  Will.  4,  c.  42,  s.  39,  is 
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discretionary,  and  will  not  be  exercised  unless  both  parties  will 
afterwards  be  on  an  equal  footing  {Edwards  ▼.  DavUi,  L.  i.  23,-     * 
Q.  B.  278,  Bail  Court,  where  many  cases  on  this  subject  are 
collected) ;  nor  will  it  be  exercised  where  there  has  been  a  long  » 

delay  since  the  last  step  was  taken,  and  such  delay  is  not  satis- 
factorily accounted  for  {Doe  d.  Mayo  ▼.  Carmen^  L.  J.  22,  Q.  B. . 
821). 

16.  When  any  award  made  on  any  such  submission,  Rule  to  de- 
document  or  order  of  reference  as  aforesaid  directs  that  JJJJ  J? {JJJj" 
possession  of  anj  lands  or  tenements  cc^able  of  being  puniumt  to 
the  subject  of  an  action  of  ejectment  shall  be  delivered  JSJ^S  J?  a 
to  any  party,  either  forthwith  or  at  any  future  time,  or  judgment  in 
that  any  such  party  is  entitled  to  the  possession  of  any  ^•*'*™~*' 
such  lands  or  tenements,  it  shall  be  lawful  for  the  court 

of  which  the  document  authorizing  the  reference  is  or 
is  iQade  a  rule  or  order,  to  order  any  party  to  the  refer- 
ence who  shall  be  in  possession  of  any  such  lands  or 
tenements,  or  any  person  in  possession  of  the  same 
claiming  under  or  put  in  possession  by  him  since  the 
making  of  the  document  authorizing  the  reference  to 
deliver  possession  of  the  same  to  the  party  entitled 
thereto,  pursuant  to  the  award,  and  such  rule  or  order 
to  deliver  possession  shall  have  the  effect  of  a  judgment 
in  ejectment  against  every  such  party  or  person  named 
in  it,  and  execution  may  issue,  and  possession  shall  be 
delivered  by  the  sheriff  as  on  a  judgment  in  ejectment. 

As  the  title  to  land  could  not  pass  by  an  award,  it  frequently 
became  necessary  that  the  award  should  direct  a  conveyance  to 
be  made  (see  Johnson  v.  WUtont  Willes,  248),  and  that  direction 
could  formerly  only  be  enforced  by  a  bill  in  equity. 

See  form  of  writ  of  execution,  R.  G.,  M.  V.  1854,  sched.  17, 
pott, 

17.  Every  agreement  or  submission  to  ai'bitration  Agreement 
by  consent,  whether  by  deed  or  instrument  in  writing,  JJ^JJ"*** 
not  under  seal,  may  be  made  a  rule  of  any  one  of  the  writing  may 
Superior  Courts  of  Law  or  Equity  at  Westminster^  on  5? ^J^  SJjf 
the  application  of  any  party  thereto,  unless  such  agree-  J«"  »  ««»- 
ment  or  submission  contain  words  purporting  that  the  tionappeu. 
parties  intend  that  it  should  not  be  made  a  rule  of 

court ;  and  if  in  any  such  agreement  or  submission  it 
is  provided  that  the  same  shall  or  may  be  made  a  rule 
of  one  in  particular  of  such  superior  courts,  it  may  be 
made  a  rule  of  that  court  only ;  and  if  when  there  is  no 
such  provision  a  case  be  stated  in  the  award  for  the 
opinion  of  one  of  the  superior  courts,  and  such  court 
be  specified  in  the  award,  and  the  document  authorizing 
the  reference  have  not,  before  the  publication  of  the 
award  to  the  parties,  been  made  a  rule  of  court,  such 

X.  K 
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document  may  be  made  a  rule  only  of  the  court  speci- 
*  -fied  in  the  award  ;  and  when  in  any  case  the  document 
authorizing  the  reference  is  or  has  been  made  a  rule  or 
order  of  any  one  of  such  superior  courts,  no  other  of 
such  courts  shall  have  any  jurisdiction  to  entertain 
any  motion  respecting  the  arbitration  or  award. 

Under  9  &  10  Will.  3,  c.  15^  s.  1,  which  first  enabled  either  of 
the  parties  to  have  an  agreement  to  refer  made  a  rule  of  court,  it 
was  necessary  for  them  **  to  insert  such  their  agreement  in  their 
submission." 

Where  there  is  a  reference,  by  judge's  order,  to  arbitration,  and 
the  costs  of  the  action  and  of  the  reference  are  left  in  the  discretion 
of  the  arbitrator,  the  costs  of  making  the  award  a  rule  of  court  are  in 
the  discretion  of  the  court,  and  will  not  be  allowed  unless  deemed 
necessary ;  nor  will  they  be  deemed  so,  If  the  award  has  been 
made  a  rule  of  court  without  a  previous  demand  of  the  money 
{Carter  v.  The  Burial  Board  of  Tonge,  L.  J.  29,  Ex.  293). 

See  generally,  Chit  Arch.  lOtb  ed.  vol.  2,  part  7. 


Proceedings  at  the  Trial. 

Speeches  to  18.  Upon  the  trial  of  any  cause  the  addresses  to  the 
jury  shall  be  regulated  as  follows :  the  party  who 
begins,  or  his  counsel,  shall  be  allowed  in  the  event  of 
his  opponent  not  announcing  at  the  close  of  the  case  of 
the  party  who  begins  his  intention  to  adduce  evidence, 
to  address  the  jury  a  second  time  at  the  close  of  such 
case,  for  the  purpose  of  summing  up  the  evidence  ; 
and  the  party  on  the  other  side,  or  his  counsel,  shall 
be  allowed  to  open  the  case,  and  also  to  sum  up  the 
evidence  (if  any)  ;  and  the  right  to  reply  shall  be  the 
same  as  at  present. 

The  order  of  beginning  has  been  decided  to  be  a  matter  for  the 
disposal  of  the  judge  at  Nisi  Prim ;  and  an  incorrect  ruling  as  to 
the  proper  party  to  begin  is  no  ground  for  a  new  trial,  unless  the 
ruling  "  did  clear  and  manifest  wrong"  (Brane{ford  ▼.  Freemattt  6 
Ezch.  734). 

The  right  to  begin  ordinarily  accompanies  the  onus  probandi ; 
the  best  test  seems  to  be  by  ascertaining  which  side  would  be 
entitled  to  a  verdict,  if  no  evidence  were  given  {Leete  v.  Gresham 
Insurance  Ccmpony^  16  Jur.  1161);  and  in  all  cases  where  the 
plaintiff  may  recover  damages  of  unascertained  amount,  he  is, 
notwithstanding  the  proof  of  the  Utuet  may  rest  upon  the  de> 
fendant,  but  in  strict  accordance  with  this  principle,  entitled  to 
beffin  (Mereer  v.  WhaU,  6  Q.  B.  447). 

Where  the  judge  decides  that  there  is  no  evidence  to  go  to  the 
jury  on  the  plaintiff's  case,  his  counsel  is  not  entitled  to  sum  up 
(Hodge*  V.  Jnermm,  11  Exch.  214). 

A  counael  who  has  not  announced  bis  intention  to  adduce  evi- 
dence ;  in  consequence  of  which  the  party  who  began  sums  up  his 
case,  cannot  be  permitted  afterwards  to  alter  his  mind  and  adduce 
evidence  {Dar^  v.  OueUy,  1  H.  &  N.  1). 
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19.  It  shall  be  lawful  for  the  court  or  judge,  at  the  Power  to  ad- 
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trial  of  any  cause,  where  they  or  he  may  deem  it  right 
for  the  purposes  of  justice,  to  order  an  adjournment 
for  such  time,  and  subject  to  such  terms  and  con- 
ditions as  to  costs,  and  otherwise,  as  they  or  he  may 
think  fit. 

A  new  trial  may  be  granted  when  one  party  is  taken  wholly  by 
surprise  by  his  adversary's  case  {Roberts  v.  Holmes^  2  C.  L.  R. 
726).*  So  a  deficiency  in  proof  may  occur  ;  and  if  it  occur  from 
other  causes  than  the  negligence  of  the  party  on  whose  part  the 
failure  arises,  in  getting  up  his  proof,  an  adjournment  may  be 
allowed.  A  postponement  was  formerly  granted  {ThomsoH  v. 
LewiSf  2  C.  L.  R.  707)  when  a  necessary  witness  was  absent ;  if 
it  was  applied  for,  on  proper  affidavits,  be/ore  the  trial  begun. 
Such  *'a  deficiency  in  proof,"  it  would  seem,  is  now  a  good 
ground  for  an  application  for  an  adjournment. 

Where  a  party  hesitated  at  the  trial  to  consent  to  a  reference 
of  all  matters  in  di (Terence,  Willes,  J.,  intimated  that  unless  the 
necessary  consent  was  given,  he  would  adjourn  the  trial  of  the 
cause  until  the  next  assizes  {Jones  v.  Beaumont^  1  F.  &  F.  336). 

The  circumstances  in,  and  the  terms  upon  which,  an  adjourn- 
ment may  be  granted,  are  in  the  discretion  of  the  judge. 

This  enactment  applies  to  every  court  of  civil  judicature  in 
England  and  Ireland  (s.  103,  post). 


Alterations  in  the  Law  op  Evidence. 

General  Observations, 

Many  important  alterations  having  been  made  by  recent  legis- 
lation in  the  rules  relating  to  the  examination  of  witnesses,  and 
additional  facilities  having  been  afforded  for  the  admission  and 
proof  of  documentary  evidence ;  it  seems  desirable  briefly  to 
notice  the  general  state  of  the  law  relating  to  evidence,  before 
treating  in  detail  those  enactments  of  this  statute  which  introduce 
still  further  alterations. 

For  the  purposes  of  these  observations,  evidence  will  be  con- 
sidered, first,  as  oral ;  secondly,  as  dccumentarif. 

Oral  Evidence. 

The  rules  of  law  relating  to  oral  evidence  may  be  considered, 
firstly,  in  reference  to  the  admissibility  of  witnesses ;  secondly, 
to  the  manner  of  their  examination. 

It  is  obvious  that  any  witness  who  can  throw  light  upon  a  fact  Admiiii- 
in  issue  should  be  heard  to  state  what  he  knows,  subject  to  such  ng^?-**'^'*' 
observations  as  may  arise  either  as  to  his  means  of  knowledge,  or 
to  his  disposition  to  state  the  truth.  And  this  has  always  been  the 
law  of  England ;  subject,  however,  to  an  important  exception,  by 
which  all  uiose  persons  were  excluded  as  witnesses  who  were  either 
k\famwu,  or  interested  in  the  event  of  the  cause.  All  others  were 
competent  witnesses ;  the  jury  were  to  judge  of  their  crediHHty. 

*  The  CMM  illnttratiDg  the  prUiolplet  on  whleh  the  courts  act  with 
rsspect  to  now  trisl«  In  si^elal  circomttancet,  more  or  leu  paitaktog  of  the 
nature  of  cutprise,  are  collected  in  a  note  to  Lewis  v.  TrussUr.  S  C.  L.  R. 
728. 
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Admisiibilitf       Infamous  persons  were  such  as  might  be  challenged  as  jurors, 
0/  witne*»e».    propter  delictum,  and  were  not  admitted  to  inform  that  jury,  with 
whom  they  might  not  associate. 

Interested  witnesses  might  be  examined  upon  the  voir  diret  if 
suspected  to  be  secretly  concerned  in  the  event ;  or  their  interest 
might  be  proved,  in  order  to  disqualify  them.  The  law  thus  care- 
fully excluded  not  only  the  parties  to  the  cause,  but  any  one  who 
had  the  most  minute  interest  in  the  result ;  for  every  person  so 
circumstanced,  however  insignificant  his  interest,  was  presumed 
incapable  of  resisting  the  temptation  to  perjury ;  as  every  judge 
and  juryman  was  presumed  incapable  of  discerning  peijury  com- 
roitted  under  circumstances  (according  to  the  former  presumption) 
especially  calculated  to  excite  suspicion.  The  first  inroad  on  this 
3^4  Will.  4,  exclusion  of  evidence  was  made  by  the  stat  3  &  4  Will.  4,  c  42, 
c.  42,  t.  S6.  g.  26,  which  enacted  that  **  in  order  to  render  the  rejection  of 
witnesses  on  the  ground  of  interest  less  frequent,  if  any  witness 
should  be  objected  to  as  incompetent,  on  the  ground  that  the  ver- 
dict or  judgment  in  the  action  would  be  admissible  in  evidence 
for  or  against  him,  be  should  nevertheless  be  examined  ;  but  in 
that  case  the  verdict  or  judgment  should  not  be  admissible  fur  or 
against  him,  or  any  one  claiming  under  him." 
^  "tJ  ^*^^  A  greater  improvement  was  effected  by  the  stat  6  &  7  Vict 
'^'  *''  '  c.  85,  which  (s.  1)  removed  incompetency,  on  the  ground  of  in- 
terest, in  all  persons,  except  the  parties  to  any  suit,  action,  or 
proceeding  named  on  the  record,  or  any  lessor  of  the  plaintiff  in 
ejectment,  or  tenant  of  the  premises  sought  to  be  recovered  in 
that  action,  or  the  landlord  or  other  person  in  whose  right  any 
defendant  in  replevin  made  cognizance,  or  any  person  in  whose 
immediate  and  individual  behalf  any  action  was  brought  or  de- 
fended, or  the  husband  or  wife  of  such  persons.  The  advantages 
found  to  flow  from  this  alteration  in  the  law  led  to  the  statute 

^*9o^*^^'  ^*  ^  *^  ^^^*'  ^'  ^^'  ^^  ^^*^  **"*  section  of  which  so  much  of 
^'     '  the  6  &  7  Vict  c.  85,  s.  1,  as  excepted  the  admissibility  as 

See.  1.       witnesses,  of  parties  to.  and  of  persons  directly  interested  in 

See.  3.  actions  was  repealed.  The  second  section  enacts,  that  in  any 
court  of  justice,  the  parties  and  the  persons  in  whose  behalf  any 
action,  suit,  or  other  proceeding  may  be  brought  or  defended, 
shall,  except  as  therein  excepted,  be  competent  and  compellable 
to  give  evidence  on  behalf  of  either  or  any  of  the  paities  to  tbe 

See.  8.  suit.  The  third  section  of  the  statute  provides,  that  it  shall  not 
render  any  person  charged  with  an  oflence  competent  or  com- 
pellable to  give  evidence  against  himself,  nor  shall  it  render  any 
person  compellable  to  answer  any  question  tending  to  criminate 
himself,  nor  shall  it  in  any  criminal  proceeding  render  any  hus- 
band competent  or  compellable  to  give  evidence  for  or  against 
his  wife,  or  any  wife  competent  or  compellable  to  give  evidence 

See.  4.  for  or  against  her  husband.  The  fourth  section  of  the  sutute 
further  provides,  that  it  shall  not  apply  to  any  proceeding  in- 
stituted in  consequence  of  adultery,*  nor  to  any  action  for  breach 
of  promise  of  marriage.  It  was  decided,  soon  after  it  had  become 
law,  that  the  teeoHd  section  of  this  statute  did  not  render  a  wife 
admissible  as  a  witnea  for  or  against  her  husband ;  and  accord- 
1*88^  *°8:ly  **>«  statute  16  &  17  Vict  c.  83  (the  Evidence  Amendment 

\fiM«  1  4  ^^^  1853),  was  passed,  which  enacts  (ss.  1, 4),  that  the  husbands 
^^*  '  and  wives  of  the  parties  to  any  suit,  or  of  the  persons  on  whose 
behalf  any  such  proceeding  was  brought  or  defended,  should 

•  Bee  BoHmtvm  v.  BoHtuon  and  Lane  (1  Sw.  *  Tr.  38  S), 
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thereafter  be  competent  and  compellable  to  give  evidence  on  16  it  17  Fief, 
behalf  of  either  party,  or  of  any  of  the  parties.    Neither  husband  *•  ^* 
or  wife  is  compellable,  however,  to  disclose  any  communication 
during  marriage  (s.  3) ;  and  neither  party  is  a  competent  witness       Btc.  8. 
in  a  criminal  proceeding,  nor  in  any  proceeding  instituted  in  con- 
sequence of  adultery  (s.  2).    By  these  severiu  statutes  all  rules       ^ec.  2. 
tending  to  the  exclusion  of  evidence  have  been  abrogated,  except 
in  the  cases  specified. 

The  second  branch  of  the  law  relating  to  oral  evidence  regu-  Manser  of 
lates  the  examination  of  witnesses;  and  its  fundamental  principle  examination, 
is,  that  the  value  of  all  testimony  rests  on  the  sanction  of  religion. 
Hence,  no  evidence  can  he  received  otherwise  than  upon  oath  { 
except  in  the  case  of  certain  religious  sects,  who  afe  allowed  to 
make  a  solemn  affirmation.    But  the  religious  sanction  is,  as  to  jjirmation 
them,  considered  equally  indispensable ;  so  that  the  witness  is  instead  qf 
always  liable  to  be  asked  whether  he  believes  in  a  future  state  of  *^^- 
reward  and  punishment;  and  in  the  event  of  his  answering  in  the 
negative,  he  is  excluded  from  giving  evidence. 

The  exception  just  mentioned  has  hitherto  been  in  favour  of 
Quakers,  Moravians  and  Separatists;  but  it  has  often  happened 
that  an  individual,  not  belonging  to  either  of  these  denominations, 
has,  from  conscientious  motives,  refused  to  be  sworn.  The  conse- 
quence has  been,  not  only  the  loss  of  his  evidence  to  the  party 
calling  the  witness,  but  the  exposure  of  the  latter  to  a  committal  ' 

for  contempt  Individuals  have  been  committed  for  refusing  to 
be  sworn,  though  the  only  result  was  that  in  such  cases  the 
witness  suffered  for  conscience  sake ;  while  justice  may  have 
been  defeated  by  the  want  of  his  testimony.  There  could  be  no 
reason  why  the  same  regard,  which  is  had  to  the  scruples  of  bodies 
of  persons  calling  themselves  Quakers,  Moravians  or  Separatists, 
should  not  be  extended  to  those  of  an  individual ;  and  it  was 
thought  that  it  might  be  left  to  a  judge  to  ascertain  whether  an 
objection  professed  by  a  witness  in  such  circumstances  was 
sincere  or  not.  Accoitlingly,  if  any  person  called  as  a  witness 
now  refuses  to  be  sworn  from  alleged  conscientious  motives,  the 
judge  may,  upon  being  satisfied  of  the  sincerity  of  the  objection, 
permit  the  witness,  instead  of  being  sworn,  to  make  a  solemn 
affirmation  or  declaration ;  which,  it  is  enacted,  shall  be  of  the 
same  force  and  etfect  as  if  the  witness  had  taken  an  oath  in  the 
usual  form  ( s.  20,  post). 

It  occasionally  happens  that  a  witness,  called  under  a  belief  How  far  a 
that  he  will  prove  a  certain  fact,  turns  round  upon  the  party  J'^'^JfJ- 
calling  him,  and  proves  directly  the  reverse.    The  party  calling  otm'wi/MM' 
the  witness  was  not  precluded  lirom  proving  by  other  testimony 
what  the  witness  had  negatived;  but  whether  he  ought  to  be 
allowed  to  discredit  his  own  witness,  either  by  impeaching  his 
character,  or  by  showing  that  he  had  previously  made  statements 
at  variance  with  the  evidence  given  by  him,  was  a  point  upon 
which  the  decisions  of  the  courts  were  conflicting. 

'*  For  the  admissibility  of  the  proposed  evidence,  it  is  said  that 
this  course  is  necessary  as  a  security  against  the  contrivance  of 
an  artful  witness,  who  otherwise  might  recommend  himself  to  a 
party  by  the  promise  of  favourable  evidence  (being  really  in  the 
interest  of  the  opposite  party),  and  afterwards  by  hostile  evidence 
ruin  his  cause ;  and  that  the  power  of  proving  contradictory  state- 
ments ought  to  be  the  same,  whether  the  witness  is  called  by  the 
one  party  or  the  other :  that  such  a  power  is  necessary  for  the 
purpose  of  placing  the  .witness  &irly  and  completely  before  the 
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court,  and  for  enabling  the  jury  to  ascertain  how  far  be  desenres 
to  be  believed :  that  the  ends  of  justice  are  best  attained  by 
allowing  the  fullest  power  for  scrutinizing  and  correcting  evi- 
dence, and  that  the  exclusion  of  the  proof  of  contrary  statements 
might  be  attended  with  the  worst  consequences. 

"  The  chief  objection  to  the  proposed  evidence  appears  to  be, 
that  a  party,  after  calling  a  witness  as  a  witness  of  credit,  ought 
not  to  be  allowed  to  discredit  him.  The  objection  proceeds  upon 
the  supposition  that  the  party  first  acts  on  one  principle,  and 
afterwards,  being  disappointed  by  the  witness,  turns  round  and 
acts  upon  another,  thus  imputing  totheparty  something  of  double 
dealing  or  dishonest  practice.  But  it  is  evident  that  this  does  not 
apply  to  the  case  where  a  party,  having  given  credit  to  a  witness, 
is  deceived  by  him,  and  first  discovers  the  deceit  at  the  trial  of 
the  cause.  To  reject  the  proposed  evidence  in  such  a  case,  and 
repress  the  truth,  would  be  to  allow  the  witness  to  deceive  both 
jury  and  party,  and  might  work  serious  injustice." — {Second 
Report  qf  the  Common  Law  Commisrionerti  1 850,  p.  16.) 

The  argument  in  favour  of  the  admissibility  of  such  evidence 
was  powerfully  put  by  Lord  Denman  in  his  judgment  in  the  case 
of  IVrigta  V.  Beckett  {I  M.  &  Rob.  414).—**  If  the  witness  pro- 
fessing to  be  mine,"  says  his  lordship,  **  has  been  bribed  by  my 
adversary  to  deceive  me, — if,  having  taught  me  to  expect  the  truth 
from  him,  he  is  induced  by  malice  or  corruption  to  turn  round 
upon  nie  with  a  newly-invented  falsehood,  which  defeats  my  just 
right,  and  throws  discredit  on  all  my  other  witnesses, — must  I  be 
prevented  from  showing  the  jury  facts  like  these?  Suppose  that 
in  some  dispute  happening  in  the  street,  a  bystander  declares  his 
name  to  one  of  the  contending  parties,  and  his  readiness  to  prove 
his  conduct  blameless  ;  that  he  attends  the  solicitor,  and  gives  in 
his  deposition  to  the  same  effect,  but,  when  sworn  in  open  court, 
takes  part  with  the  adversary.  The  question  then  is,  whether  he 
is  to  be  believed,  or  the  other  witnesses  called  by  the  same  party. 
Some  one  in  court  happens  to  know  him,  and  whispers  to  the  at- 
torney, ' He  has  deceived  you  in  every  way:  he  has  given  you  a 
false  name ;  he  is  the  adversary's  brother  and  partner :  moreover, 
he  has  been  for  years  notoriously  infamous !'  Or,  suppose  such 
a  trial  for  misdemeanour,  as  some  that  have  lately  revolted  the 
public  mind ;  and  that  some  stranger,  after  voluntarily  offering 
his  testimony  to  a  calumniated  man,  should  unexpectedly  side 
with  his  false  accuser.  If  the  rule  against  discrediting  your  own 
witness  must  be  strictly  construed,  these  deceptions  cannot  be  ex- 
posed. You  will  be  told  that  you  have  called  him ;  you  must  take 
nim  for  better  and  for  worse,  and  must  be  bound  by  all  his  state- 
ments. Or,  if  you  are  permitted,  by  reason  of  your  late  discovery 
of  these  facts,  to  prove  them  for  your  own  necessary  protection, 
this  must  be,  because  the  rule  cannot  apply  to  a  case  where  such 
facts  are  brought  to  your  knowledge  after  you  have  placed  him 
in  the  witness-box.  The  rule,  therefore,  is  limited  by  that  con- 
dition ;  and  you  shall  be  at  liberty  to  discredit  your  witness  by 
such  evidence,  because  you  have  been  deceived  and  surprised. 
Can  any  reasoo  then  be  assigned,  uhy,  when  equally  deceived  by 
his  denying  to-day  what  he  asserted  yesterday,  you  should  be  ex- 
cluded from  showing  the  contradiction  into  which,  from  whatever 
motive,  he  has  fallen  ?  It  is  clear  that,  in  civil  cases,  the  exclu- 
sion might  produce  great  injustice,  and  in  criminal  cases  im- 
proper acquittals  and  fraudulent  convictions." 

The  Coromifliionen  were  of  opinion,  with  Lord  Denman,  that 
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a  party  should  be  permitted  not  only  to  contradict  the  testimony 
of  his  own  witness  by  other  evidence,  but  also  to  prove  that  the 
witness  himself  had  made  opposite  statements.  The  Legis- 
lature has  acted  on  this  opinion.  While,  then,  a  party  pro- 
ducing a  witness  is  not  to  be  allowed  to  impeach  his  credit  by  ^ 
genera]  evidence  of  bad  character,  he  may,  if  the  witness  in  the 
opinion  of  the  judge  proves  adverse,  contradict  him  by  other 
evidence  ;  or,  by  leave  of  the  judge,  prove  that  he  has  made  at 
other  times  a  statement  inconsistent  with  his  present  testimony. 
But  before  such  last-mentioned  proof  can  be  given,  the  circum- 
stances of  the  statement,  sufficient  to  designate  the  particular 
occasion,  must  be  mentioned  to  the  witness,  and  he  must  be 
asked  whether  or  not  be  has  made  such  statement  (s.  22,  post). 

In  cross-examination,  it  is  frequently  material,  with  a  view  of  Prwtf^tfco^ 
impeaching  the  credit  of  an  adverse  witness,  to  show  that  he  has  SSiS^'' 
previously  made  statements  different  from  those  to  which  he  has  o^^erse  vli- 
deposed  in  court     If  these  statements  were  verbal,  and  #ere  re-  neue^. 
levant  to  the  matter  at  issue ;  and  the  witness,  having  been  cross- 
examined  on  them,  so  as  to  give  him  an  opportunity  of  expla- 
nation, denied  having  made  them,  evidence  might  be  adduced  to 
prove  the  statements  as  to  which  he  had  been  cross-examined. 

The  rule  of  law  was  thus  stated  by  Parke,  B.,  in  Crowley  v. 
Pagt  (7  C.  &  P.  791) :  '*  Evidence  of  statements  by  witnesses  on 
other  occasions  relevant  to  the  matter  at  issue,  and  inconsistent 
with  the  testimony  given  by  them  on  the  trial,  is  always  admis- 
sible in  order  to  impeach  the  value  of  that  testimony ;  but  it  is 
only  such  statements  as  are  relevant  that  are  admissible ;  and,  in 
order  to  lay  a  foundation  for  the  admission  of  such  contradictory 
statements,  and  to  enable  the  witness  to  explain  them,  and,  as  I 
conceive,  for  that  purpose  only,  the  witness  may  be  asked 
whether  he  ever  said  what  is  suggested  to  him,  with  the  name  of 
the  person  to  whom  or  in  whose  presence  he  is  supposed  to  have 
said  it,  or  some  other  circumstance  sufficient  to  designate  the 
particular  occasion.  If  the  witness,  on  the  cross-examination, 
admits  the  conversation  imputed  to  him,  there  is  no  necessity 
for  giving  further  evidence  of  it ;  but  if  he  says  he  does  not  recol- 
lect, that  is  not  an  admission,  and  you  may  give  evidence  on  the 
other  side  to  prove  that  the  witness  did  say  what  is  imputed, 
always  supposing  the  statement  to  be  relevant  to  the  matter  at 
issue.  This  has  always  been  my  practice.  If  the  rule  were  not 
so,  you  could  never  contradict  a  witness  who  said  he  could  not 
remember." 

A  doubt  had  arisen  on  the  law  as  laid  down  above  by  Mr.  Baron 
Parke,  in  consequence  of  Lord  Chief  Justice  Tindal  having,  in 
one  case,  said  he  had  never  heard  such  evidence  admitted  in  con- 
tradiction, except  where  the  witness  had  expressly  denied  the 
statement;  and  of  Lord  Abinger  having,  on  another  occasion, 
expressed  a  similar  opinion.  This  conflict  of  authority  has  been 
set  at  rest,  and  Mr.  Baron  Parke's  ruling,  as  **  the  most  sound 
and  fittest  to  be  followed,"  has  been  expressly  enacted. 

If  a  witness,  upon  cross-examination  as  to  a  former  statement 
by  him,  inconsistent  with  his  present  testimony,  does  not  dis- 
tinctly admit  that  he  has  made  such  statement,  proof  may  be 
given  that  he  did  in  fact  make  it  But  before  such  proof  can  be 
given,  the  circumstances  of  the  statement  sufficient  to  designate 
the  particular  occasion,  must  be  mentioned  to  him,  and  he  must 
be  asked  whether  or  not  he  has  made  such  statement  (s.  28,  post). 
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When  the  contradictory  statement  alleged  to  have  been  made 
by  the  witness  was  in  writings  the  rule,  aa  laid  down  in  the 
Queen's  case,  had  hitherto  been,  that  the  Cross-examining  counsel 
roust  produce  the  document  as  his  evidence,  and  have  it  read,  in 
order  to  found  upon  it  any  questions  to  the  witness.  That  this 
rule  might  not  be  evaded,  it  was  further  laid  down  that  the 
witness  could  not  be  asked  whether  he  had  ever  made  repre- 
Mentations  of  the  nature  suggested  to  him,  without  counsel  in- 
forming him  whether  the  question  referred  to  representations  in 
writing,  or  in  words  alone.  Thus,  a  counsel  defending  a  prisoner 
was  not  permitted  to  ask  a  witness. for  the  prosecution,  whether 
he  had  not  made  a  different  statement  before  the  magistrate, 
without  first  reading  over  and  putting  in  his  deposition.  The 
effect  of  the  rule  in  practice,  was  to  exclude  the  former  statement ; 
and  its  soundness  was  much  questioned  by  judges,  and  by  com- 
mentators on  the  Law  of  Evidence.  Lord  Brougham  has  observed, 
*'  If  1  wish  to  put  a  person's  memory  to  the  test,  1  am  not  allowed 
to  exan|ine  him  as  to  the  contents  of  a  letter  or  other  paper 
which  he  has  written.  I  must  put  the  document  into  his  hands 
before  I  ask  bim  any  questions  upon  it ;  though,  by  so  doing,  he 
at  once  becomes  acquainted  with  its  contents,  and  so  defeats  the 
object  of  my  inquiry.  Neither  am  I,  in  like  manner,  allowed  to 
apply  the  test  to  his  veracity ;  and  yet,  how  can  a  better  means 
be  found  of  sifting  a  person's  credit,  supposing  his  memory  to 
be  good,  than  examining  him  to  the  contents  of  a  letter  written 
by  him,  and  which' he  believes  to  be  lost  ?'* 

The  chief  reason  assigned  for  the  rule  was,  that  the  adoption 
of  a  contrary  course  would  enable  the  cross-examining  counsel 
to  put  the  court  in  possession  of  a  part  only  of  the  contents  of  the 
writing,  though  a  knowledge  of  the  whole  might  be  essential. 
But  the  obvious  answer  to  this  objection  to  an  alteration  in  the 
rule  is,  that  the  witness,  on  re- examination,  may  be  questioned 
as  to  any  other  parts  of  the  writing  which  may  tend  to  qualify, 
contradict  or  explain  the  passages  referred  to  in  cross-exami- 
nation. The  rule  has  accordingly  been  altered ;  and  a  witness 
may  now  be  cross-examined  as  to  previous  statements  made  by 
him  in  writing,  or  reduced  into  writing,  relative  to  the  subject- 
matter  of  the  cause,  without  such  writing  being  shown  to  him. 
But,  if  it  is  intended  to  contradict  the  witness  by  the  writing,  his 
attention  must,  before  such  contradictory  proof  can  be  given,  be 
called  to  those  parts  of  the  writing  which  are  to  be  used  for  the 
purpose  of  contradicting  him  (s.  2ifpost), 

The  judge  may  also,  at  any  time  during  the  trial,  require  the 
production  of  the  writing  for  hie  inspection,  and  make  such  use 
of  it  for  the  purposes  of  the  trial  as  he  thinks  fit  (s.  24,  pott). 
Any  abuse  of  the  facility  for  cross-examination  thus  given,  may 
be  prevented  by  the  judge  calling  for  and  dealing  with  the  writing 
as  he  thinks  fit 

An  important  test  of  the  veracity  of  a  witness  may  be  found 
in  his  general  character.  If  he  has  been  guilty  of  offences  which 
imply  want  of  probity,  and  especially  absence  of  veracity,  such 
as  perjury,  forgery,  or  the  like,  such  facts  ought  evidently  to  be 
considered  in  forming  an  estimate  of  the  value  of  his  evidence, 
particularly  if  it  be  in  conflict  with  tlie  testimony  of  another  wit- 
ness of  unquestioned  integrity.  But  because  a  person  is  in  pos- 
session of  a  fact  which  is  important  to  another  in  a  legal  pro- 
ceeding, to  which  he  individually  is  no  party,  should  he,  by 
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becoming  a  witness  to  prove  that  fact,  be  made  liable  to  be  inter- 
rogated as  to  some  delinouency  of  which  no  proof  may  exist,  or 
as  to  some  offence  for  which  he  has  already  paid  the  penalty  ? 
The  obvious  hardship  of  subjecting  a  witness  to  such  an  exami- 
nation  becomes  more  striking  if  the  individual,  having  been  • 

really  guilty  of  any  offence,  has  since  recovered  his  character 
and  the  good  opinion  of  his  neighbours.  But  if  the  witness  deny 
the  imputation  ?  Should  the  party  cross  -examining  be  at  liberty 
to  prove,  by  other  testimony,  the  offence  or  the  conviction  which 
he  alleges  against  the  witness?  Such  a  course  might  involve 
grievous  injustice  to  the  witness,  for  he  might  have  no  notice  of 
the  accusation  about  to  be  made,  and  could  not  be  expected  to 
come  prepared  to  defend  himself  from  charges  of  which  he  might 
be  wholly  innocent 

The  law  of  England  accordingly  protected  a  witness  against 
such  consequences ;  and  while  it  allowed  such  questions  to  be 
put,  it  left  the  witness  at  liberty  not  to  answer ;  and  if  he  did 
answer,  and  denied  tlie  imputation,  his  denial  was  conclusive ;  and 
could  not  be  controverted.  The  rule  has,  however,  been  modified. 
A  witness  may  be  questioned,  as  he  has  hitherto  been,  as  to 
whether  he  has  been  convicted  of  any  felony  or  misdemeanour ; 
but  if,  upon  being  so  questioned,  he  either  denies  the  fact,  or 
refuses  to  answer,  the  opposite  party  may  prove  such  conviction 
(s.  25,  pott).  The  denial  of  the  witness,  or  his  refusal  to  answer 
is  no  longer  conclusive.  On  the  contrsry,  it  exposes  his  whole 
evidence  to  the  imputation  of  being  false,  if  a  conviction  be 
proved.  On  the  other  hand,  if  the  fact  of  the  conviction  be  ad- 
mitted by  the  witness,  the  examination  can  go  no  further ;  and 
the  admission  will  afford  ground  for  a  presumption,  that  in  other 
matters  the  witness  has  spoken  the  truth,  since  he  has  not*hesi- 
tated  to  confess  a  crime  of  his  previous  life. 

With  regard  to  questions  which  do  not  tend  to  expose  him  to 
prosecution,  but  which  tend  to  degrade  his  character  by  imputing 
to  him  misconduct  not  amounting  to  legal  criminality  or  the 
having  been  convicted  of  a  crime,  the  law  in  like  manner  pro- 
tects him  in  refusing  to  answer,  unless  the  misconduct  imputed 
has  reference  to  the  cause  itself. 

The  law  of  England  also  protects  a  witness  in  refusing  to 
answer  any  ouestion  where  the  answer  may  tend  to  subject  him 
to  a  criminal  prosecution,  a  penalty,  or  a  forfeiture. 

Doeumentary  Evidence, 

The  law  as  to  daeutftentanf  evidence  has  also  been  in  some 
respects  altered  and  improved.  Many  instruments  must  be 
attested  by  one  or  more  witnesses.  Thus  a  will,  to  be  valid,  jittggtimg 
must  be  attested  by  two  witnesses;  an  agreement  between  a  witnetHs. 
roaster  of  a  ship  and  a  merchant«seaman  by  one ;  a  warrant  of 
attorney  or  cognovit  must  be  attested  by  an  attorney.  Instru- 
ments are  often  attested  in  a  particular  way,  in  consequence  of 
their  being  executed  under  powers,  where  the  parties  creating 
such  powers  have  required  such  attestation.  It  is  also  usual  in 
the  case  of  instruments  under  seal,  and  by  no  means  uncommon 
in  the  case  of  ordinsry  written  agreements,  to  have  documents 
subscribed  by  one  or  more  attesting  witneMes. 

It  had  formerly  been  the  rule,  that  before  an  attested  document 
could  be  received  in  evidence,  the  attesting  witness  should  be 
called  to  prove  the  execution.    So  stringent  was  this  rule,  that  in 
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a  recent  action  of  ejectment  by  a  mortgagee,  in  which  the  exe- 
cution of  the  mortgage  was  admitted  by  the  defendant  in  the 
witness-box,  the  plaintiff  was  notwithstanding  nonsuited  by  the 
judge,  and  by  the  court  held  to  have  been  so  properly.  **  The 
principle  on  which  the  necessity  for  producing  the  attesting 
witness  rests,  is,  that  the  witness  is  supposed  to  be  conversant 
with  all  tlie  circumstances  under  which  the  deed  was  executed. 
But  it  is  notorious  that,  in  practice,  the  attesting  witness,  in  the 
roigo^ity  of  instances,  knows  nothing  of  the  transaction  ;  the  in- 
strument having  been  prepared,  a  clerk,  a  servant  or  a  neighbour 
is  called  in  to  attest  it  Added  to  which,  as  parol  testimony  is 
not  admitted  to  contradict  or  vary  the  terms  of  a  written  instru- 
ment, the  occasions  are  few  indeed  where  the  evidence  of  the 
attesting  witness  goes  further  than  to  prove  the  execution  of  the 
writing." — {Second  Report  of  the  Common  Law  Commissioners, 
1850,  p.  23.)  The  necessity  of  calling  the  witness,  where  the 
execution  of  the  instrument  was  not  in  dispute,  and  where  there 
were  no  concomitant  circumstances  to  be  inquired  into,  has  often 
been  attended  with  difficulty  and  expense,  and  sometimes,  as  in 
the  case  above  referred  to,  led  to  the  defeat  of  justice.  "Cases 
have  occurred  where,  in  tracing  a  title,  numerous  witnesses  from 
distant  parts  have  been  rendered  necessary  to  prove  the  formal 
execution  of  deeds,  though  their  execution  was  not  really  in  dis- 
pute, and  the  handwriting  to  all  might  have  been  proved  by  a 
single  witness,  and  doubtless  would  have  been  admitted,  but  for 
the  difficulty  which  it  was  thought  would,  by  the  existing  rule, 
be  thrown  in  the  way  of  the  party  alleging  title.'*— (/A.,  p.  23.)  It 
has  sometimes  also  happened  at  a  trial,  that  it  baa  become 
necessary  to  give  in  evidence  a  document  which  it  had  not  been 
8up]}osed  would  be  required  ;  or  a  document  has  been  produced 
by  a  witness,  which  unexpectedly  turned  out  to  be  attested.  The 
attesting  witness  not  being  at  hand,  although  the  signature  of 
the  psrty  might  be  easily  proved,  or  tlie  witness  producing  the 
instrument  might  have  heard  him  admit  the  execution,  the  do- 
cument could  not  be  received,  and  the  party  requiring  it  has 
aceordingiy  lost  his  cause. 

When  the  genuineness  of  a  document  is  not  in  dispute,  the 
parties  ought  not  to  be  limited  to  any  particular  witness  to  prove 
the  execution.  When  the  genuineness  is  in  dispute,  the  party 
producing  it  will  be  sure  to  call  the  attesting  witness,  as  hia 
absence  would  tend  to  throw  the  greatest  discredit  on  the  instru- 
ment. It  is,  therefore,  no  longer  necessary  to  prove  by  the 
attesting  witness  any  instrument  <o  the  validity  of  which  attestation 
is  not  requisite ;  and  such  instruments  may  be  proved  by  ad- 
mission, or  otherwise,  as  if  there  had  been  no  attesting  witness 
thereto  (s.  26,  post). 

In  giving  documentary  evidence,  the  genuineness  of  hand- 
writing frequently  comes  in  dispute.  Hitherto  handwriting  might 
have  l^en  provea  by  a  witness  who  bad  acquired  a  knowledge  of 
it,  by  having  seen  the  party  write  even  in  a  single  instance ;  or 
by  one  who  had  never  seen  the  party  write  at  all,  but  who,  by 
correspondence  which  had  been  acted  upon,  had  acquired  a  know- 
ledge of  his  writing.  The  law,  however,  did  not  allow  a  witneas 
to  institute  a  comparison  between  the  handwriting  in  dispute  and 
documenlB  the  genuineness  of  which  was  not  disputea,  and  it 
prevented  even  the  jury  from  doing  so,  unless  such  documents 
were  otherwise  in  evidence  in  the  cause. 
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This  rul£  of  law,  and  a  doubt  which  has  arisen  as  to  the  extent 
to  which  it  ought  to  be  carried,  are  well  illustrated  in  two  caaei . 
referred  to  by  the  Commiacioners  (1850)  in  their  Report. 

In  Doe  d.  Mudd  v.  Suckermore  (6  A.  &  E.  703),  which  was  an 
action  of  ejectment,  a  wiU  was  produced  for  the  defendant ;  and 
on  one  day  of  the  trial  an  attesting  witness  was  called,  who  swore 
that  the  attestation  was  his.  On  cross-examination,  eighteen 
other  signatures  were  shown  the  witness  (none  of  which  were  in 
evidence),  and  he  acknowledged  them  to  be  his.  On  a  subse- 
quent day,  a  witness  was  tendered  for  the  plaintiff  to  prove  the 
attestation  not  to  be  genuine.  This  witness  was  an  inspector  at 
the  Bank  of  England.  It  was  his  business  to  compare  the  sig- 
natures to  powers  of  attorney  with  the  former  signatures  of  the 
parties,  to  ascertain  their  genuineneu ;  but  he  had  no  knowledge 
of  the  handwriting  of  the  supposed  attesting  witness,  except  from 
having,  previously  to  the  trial,  and  again  since  he  had  been  called 
as  a  witness,  examined  the  signatures  admitted  by  him  to  be  his. 
His  evidence  was  r^ected ;  and  on  motion  for  a  new  trial,  on  the 
ground  of  the  improper  rejection  of  evidence,  the  question  was, 
whether  the  witness,  who  had,  by  seeing  the  signatures  of  the 
writings  admitted  to  be  genuine,  acquired,  as  he  affirmed,  a  know- 
ledge  of  the  handwriting,  might  be  asked  whether  he  believed  the 
signature  of  the  attesting  witness  to  be  the  handwriting  of  the 
person  who  wrote  the  other  signatures.  Two  judges  were  of 
opinion  that  the  evidence  ought  to  have  been  received;  the  others 
that  it  ought  noL  It  would  seem  that  the  evidence  was  properly 
rejected.  In  the  Fitzwalter  Peerage  Cote  (10  CI.  &  Fin.  193),  it 
was  necessary  to  show  that  a  pedigree,  purporting  to  have  been 
made  ninety  years  before,  by  an  ancestor  of  the  claimant,  was,  in 
point  of  fact,  written  by  him.  In  order  to  do  so,  an  inspector  of 
franks  and  official  correspondence  was  called,  who  stated  that  he 
had  examined  the  signatures  to  other  documents  admitted  to  have 
been  executed  by  the  ancestor ;  that  they  were  written  in  a  re- 
markable character,  and  that  his  mind  was  so  impressed  with  that 
character  as  to  enable  him,  without  immediate  comparison,  to  say 
whether  any  other  document  was  or  was  not  in  the  handwriting 
of  the  same  person.  This  evidence  was  rejected  by  the  Com- 
mittee. The  fismily  solicitor  was  then  called.  He  stated  that  he 
had  acquired  a  knowledge  of  the  ancestor's  handwriting  from 
having  had  occasion,  at  different  times  and  in  the  course  of  busi- 
ness, to  examine  many  instruments  purporting  to  have  been 
written  or  signed  by  him,  and  which  instruments  came  to  the 
claimant  of  the  peerage,  with  property  formerly  belonging  to  that 
ancestor.  This  witness  was  held  competent  to  prove  the  ances- 
tor's handwriting. 

There  was  also  a  difference  of  opinion  on  another  point,  viz., 
whether  writings  not  admissible  as  evidence  in  the  cause,  though 
purporting  to  be  written  by  the  party  whose  handwriting  is  dis- 
puted, may  be  put  into  the  witness's  hand,  to  be  used  for  testing 
his  knowledge  of  that  handwriting.  In  Gr^gite  v.  Ivery  ( 1 1  A.  &  £. 
322),  the  issue  being  whether  the  acceptance  on  a  bill  of  exchange 
was  signed  by  the  defendant,  witnesses  acquainted  with  his 
writing  being  called  to  prove  the  negative,  it  was  proposed,  in 
cross-examination,  to  lay  before  each  witness  a  paper  purpordng 
to  bear  the  defendant's  signature,  and  to  inquire  ot  each  his 
opinion  whether  this  was  the  defendant's  signalvre.  This  was 
proposed  for  the  purpciae  of  tatin|^  their  knowledge  of  the  de- 
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C(mparit<m  fendant's  handwriting.  This  evidence  waa  rejected ;  and  the 
of  hand-  Court  of  Queen*8  Bench  decided  that,  aa  the  proposed  paper  waa 
no  part  of  the  proofa  in  the  cause,  the  inquiry  waa  not  allowahle. 
In  the  subsequent  caae  of  Young  v.  Honner  (2  M.  &  R.  536),  an 
action  againat  the  defendant  as  acceptor  of  a  bill,  a  witness  called 
on  his  behalf  suted  that  he  believed  the  signature  not  to  be 
the  handwriting  of  the  defendant — giving,  as  his  reason,  that  the 
defendant  always  signed  his  name  with  certain  initials,  the  sig- 
nature to  the  bill  being  at  full  length.  In  cross-examination  a 
paper,  not  in  anv  way  relevant  to  the  issue,  being  put  into  his 
nand,  he  stated  that  he  believed  it  to  bear  the  genuine  signature 
of  the  defendant.  It  was  then  proposed  to  ask  him  whether  the 
signature  was  not  in  the  same  form  as  that  upon  the  bill,  namely, 
at  full  length.  Upon  this  being  objected  to.  Baron  Alderson, 
after  consulting  the  Court  of  Exchequer,  stated  that  they  were 
unanimously  of  opinion  that  the  cross-examination  was  regular, 
and  that  the'  question  objected  to  might  be  put.  The  Court  of 
Exchequer  could  not  concur  in  the  decision  of  the  Court  of 
Queen's  Bench  in  Gr^U  v.  Ivery^  supra. 

The  reasons  for  the  exclusion  of  other  writings  as  a  medium 
of  comparison,  are  fully  discussed  in  the  Report  of  the  Com- 
missioners,  who  were  of  opinion,  moreover,  that  it  waa  "  inde- 
fensible in  principle  to  allow  a  witness  to  institute  a  comparison 
with  the  recollection  of  writings  which  he  may  have  seen  long 
ago,  and  of  which  but  a  faint  trace  may  remain  on  his  mind,  and 
yet  to  prohibit  a  firesh  comparison  with  genuine  writings,  more 
especially  when,  for  the  purpose  of  trying  the  accuracy  of  the 
witness,  it  is  proposed  to  apply  the  test  of  requiring  his  judg- 
ment on  writing  which  is  not  disputed.  Still  less  defensible  did 
it  appear  to  leave  the  jury  to  act  on  the  judgment  of  a  witness 
who,  after  all,  can  only  form  that  judgment  on  a  comparison  of 
the  disputed  writing  with  others,  and  yet  to  deny  the  jury  the 
opportunity  of  forming  their  own  judgment  on  the  same  ma- 
terials."— {Seamd  Report  of  the  Common  Law  Commiesionere, 
1850,  p.  26.) 

The  Commissioners  accordingly  suggested  an  alteration  in  the 
rule  of  law,  and  their  recommendation  has  been  adopted.  Com- 
parison of  a  diaputed  writing  with  any  writing  proved  to  the 
satisfaction  of  the  judge  to  be  genuine,  may  now  be  made  by 
witnesses ;  and  such  writings,  and  the  evidence  of  witnesses  re- 
specting the  same,  may  be  submitted  to  the  court  and  jury  as 
evidence  of  the  genuineness,  or  otherwise,  of  the  writing  in 
dispute  (s.  27,  pott). 

The  exclusion  of  documents  as  evidence,  occasioned  by  the 
operation  of  the  stamp  laws,  forms  the  subject  of  some  comment 
in  the  Report  above  quoted.  From  confidence  in  each  other,  from 
a  belief  tnat  a  document  will  never  be  required  in  court,  or  from 
ignorance  that  it  requires  a  stamp,  parties  often  omit  to  have  in- 
struments properly  stamped.  Occasionally  too,  from  inadvertence 
or  accident,  the  stamp  aflBxed  is  of  insufficient  amount  The  do- 
cument is  inadmissible  in  evidence,  though  the  party  objecting  is 
equally  to  blame  for  the  omission ;  and  the  defeat  of  justice  is  often 
the  result  The  want  of  the  stamp  may  (with  certain  exceptions) 
be  cured  by  payment  of  a  penalty,  and  in  such  cases,  when  it  is 
anticipated  that  the  instrument  will  be  produced,  the  mischief  may 
be  avoided.  But  a  document  is  often  produced  at  a  trial  by  a  third 
party,  and  then  for  the  first  time  it  is  discovered  that  a  atamp  is 
wanting,  or  that  a  stamp  of  a  different  amount  and  denomination 
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ought  to  have  heen  affixed.  It  has  hitherto  been  too  late,  after 
the  trial  itself  has  begun,  to  stamp  the  instrument,  and  great  in- 
justice has  been  done  in  consequence.  "  No  doubt,  as  far  as  the 
administration  of  justice  is  concerned,  it  would  be  highly  de- 
sirable that  a  stamp  should  not  be  the  condition  of  the  admissi- 
bility of  an  instrument ;  but  so  long  as  the  stamp  duties  form  a 
portion  of  the  public  revenue,  it  would,  no  doubt,  be  in  vain  to 
propose  that  the  absence  of  the  stamp  should  not  be  a  ground  of 
objection.  All  that  can  be  done  is  to  endeavour  to  reconcile  the 
claims  of  justice  with  the  interests  of  the  revenue." — {Second 
Report  qf  the  Cmmmon  Law  Commutionen^  1850,  p.  26.) 

Accordingly,  upon  the  production  of  any  document  as  evi-  Stamp  dutp 
dence  at  a  trial,  it  is  now  the  duty  of  the  officer  of  the  court,  map  be  paid 
whose  business  it  is  to  read  such  document,  to  call  the  attention  ^  '**  ''^'* 
of  the  judge  to  any  omission  or  insufficiency  of  the  stamp  ;  and 
the  document,  if  unstamped,  or  not  sufficiently  stamped,  is  not 
to  be  received  in  evidence  until  the  whole  or  (as  the  case  may 
be)  the  deficiency  of  the  stamp  duty,  and  the  penalty  required 
by  statute,  together  with  the  additional  penalty  of  £1,  has  been 
paid  (s.  28,  pott). 

The  officer  of  the  court  roust  give  a  receipt  for  the  amount  of 
the  duty  or  deficiency  which  the  judge  determines  to  be  payable, 
and  aho  of  the  penalty  ;  and  thereupon  the  document  becomes 
admissible  in  evidence,  saving  all  just  exceptions  on  other 
grounds  (s.  29,  pott). 

There  is  a  class  of  documents  which  cannot  be  stamped  after 
execution,  even  on  payment  of  a  penalty.  It  is  thought  that 
these  instruments,  if  they  could  be  stamped  when  the  necessity 
arose,  would  not  in  general  be  stamped  at  all.  These  are  not 
within  the  number  of  documents  made  admissible  by  the  above 
enactment,  which,  it  is  expressly  provided,  is  not  to  extend  to 
any  document  which  cannot  now  be  stamped  after  the  execution 
thereof  (s.  29,  pott). 


Such  are  the  alterations  eflfected  by  the  following  sections  in 
the  law  of  evidence.  They  apply  to  every  court  of  civil  ju- 
dicature in  England,  (s.  103,  pott),  are  great  improvements  in 
the  law,  and  have  been  found,  in  practice,  very  materially  to 
further  the  ends  of  justice.* 


20.  If  any  person  called  as  a  witness,  or  required  Aflirmation 
or  desiring  to  make  an  affidavit  or  deposition,  shall  Mtifincer- 
refuse  or  be  unwilling   from    alleged  conscientious  t*inca»«t. 
motives  to  be  sworn,  it  shall  be  lawful  for  the  court 
or  judge,  or  other  presiding  officer,  or  person  qualified 
to  take  affidavits  or  depositions,  upon  being  satisfied 
of  the  sincerity  of  such  objection,  to  permit  such 
person,  instead  of  being  sworn,  to  make  his  or  her 
solenm  affirmation  or  declaration  in  the  words  fol- 
lowing; videlicet^ 

'^  I,  A.  B.y  do  solemnly,  sincerely  and  truly  affirm 
and  declare,  that  the  taking  of  any  oath  is,  ac- 

*  At  to  procurinf  the  attendance  of  wltnettes  who  are  out  of  the  JniiidiG- 
tion,  Me  17  ft  18  Vict.  c.  £4  (Appendix,  pott). 
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cording  to  my  religious  belief,  unlawitil ;  and 
I  do  also  solemnlj,  sincerely  and  truly  affirm 
and  declare,  &c." 

which  solemn  affirmation  and  declaration  shall  be  of 
the  same  force  and  effect  as  if  such  person  had  taken 
an  oath  in  the  usual  form. 

The  enactments  of  this,  and  the  twelve  following  sections  apply 
to  every  court  of  civil  judicature  in  England  and  Ireland  (a.  103» 
post). 


Persons 
making  a 
false  affimia- 
tion  subject 
to  the  same 
punishment 
as  for  per- 
jury. 


How  far  a 
party  may 
discredit  his 
own  witness. 


21.  If  any  person  making  such  solemn  affirmation 
or  declaration  shall  wilfully,  falsely,  and  corruptly 
affirm  or  declare  any  matter  or  thing,  which,  if  the 
same  had  been  sworn  in  the  usual  form,  would  have 
amounted  to  wilful  and  corrupt  perjury,  every  such 
person  so  offending  shall  incur  the  same  penalties  as 
by  the  laws  and  statutes  of  this  kingdom  are  or  may 
be  enacted  or  provided  against  persons  convicted  of 
wilful  and  coiTupt  perjury. 

22.  A  party  producing  a  witness  shall  not  be  al- 
lowed to  impeach  his  credit  by  general  evidence  of 
bad  character,  but  he  may,  in  case  the  witness  shall 
in  the  opinion  of  the  judge  prove  adverse,  contradict 
him  by  other  evidence,  or,  by  leave  of  the  judge,  prove 
that  he  has  made  at  other  times  a  statement  incon- 
sistent with  his  present  testimony ;  but  before  such 
last-mentioned  proof  can  be  given,  the  circumstances 
of  the  supposed  statement,  sufficient  to  designate  the 
particular  occasion,  must  be  mentioned  to  the  witness, 
and  he  must  be  asked  whether  or  not  he  has  made 
such  statement. 

These  provisions  are  intended  to  meet  the  case  of  a  witness 
unexpectedly  turning  round  on  the  party  calling  him  ;  and 
of  enabling  a  party,  who,  from  the  nature  of  the  inquiry,  is  obliged 
to  call  a  witness,  who  then  unexpectedly  proves  hostile,  to  con- 
tradict that  witness,  if  needful ;  yet  not  so  as  to  pick  and  choose 
his  testimony,  discarding  part,  and  relying  upon  other  part  (per 
Campbell,  C.  J.,  Faulkner  v.  Brine,  1  F.  &  F.  254);  or  to  enable 
a  witness  to  be  put  forward  avowedly,  in  the  first  instance,  as 
generally  unworrny  of  credit. 

It  roust  not  be  inferred,  from  the  use  of  the  words  **generai 
evidence,"  that  a  party  may  give  particular  evidence  of  bad 
character ;  for  such  particular  evidence  as  to  the  character  of  a 
witness  (that  is  to  say,  particular  instances  of  bad  conduct)  is 
not  allowed  to  be  given  by  either  party,  unless  relevant  to  the 
issue ;  although  now,  a  conviction  for  felony  or  misdemennour 
may  be  given  in  evidence  by  the  opposite  party  to  that  on  whose 
behalf  the  witness  is  called,  if  the  witness  denies  or  refuses  to 
admit  such  conviction  (s.  25,  poet). 

To  enable  a  party  thus  to  contradict  his  own  witness,  the 
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witnen  must  appear  not  merely  mn/opomrabU,  but  actually  hoiUk 
(GrMiMNtfA  Y.  Eceles,  &  C.  B^  N.  S.  786,  Cockburn,  C.  J., 
dubitante)  ;  and  it  would  seem,  from  that  case,  doubtful  whether 
the  decision  of  the  judge  at  Nisi  Prius  is  subject  to  review  in 
banco. 

This  section  does  not  introduce  any  new  rule  of  evidence.  In 
three  classes  of  cases  a  party  was  always  permitted  to  contradict  the 
statement  of  a  witness  called  by  him.  r  irstly.  Where  he  is  under 
the  necessity  of  calling  a  witness  for  the  purpose  of  satisfyinff 
the  formal  proof  which  the  la^v  requires,  he  is  not  precluded 
from  calling  other  witnesses  who  give  contradictory  testimony 
{Siarkie  on  Evidence,  4th  edit.,  p.  244);  as  where  an  attesting 
witness  denied  the  fact  of  his  attestation,  or  the  signature  of 
the  party.  Secondly.  Where  a  witness,  called  to  prove  a  par- 
ticular  fact,  does  not  deny  that  fact,  but  gives  evidence  (ge- 
nerally on  cross-examination)  of  other  facts  material  to  the  same 
or  other  issues  in  the  cause,  as  in  the  case  put  by  Tindal, 
C.  J.,  in  delivering  judgment  in  Bradley  v.  Ricardo,  8  Bing.  68  { 
or  where  a  plaintiff,  for  some  formal  proof,  is  obliged  to  make 
a  witness  of  the  defendant's  attorney,  who,  on  cross-examination, 
makes  a  statement  adverse  to  the  plainiiif ;  or  where,  on  the 
question  of  a  devise  of  real  estate,  an  attesting  witness  is  called 
to  prove  and  does  prove  the  execution  of  the  will,  but  entertains 
an  adverse  opinion  as  to  the  capacity  of  the  testator,  as  in  Lewe  v. 
Joiiffct  1  Wm.  BL  366.  In  either  of  these  classes  of  cases  it  was 
always  immaterial,  so  far  as  the  right  of  the  party  to  call  con- 
tradictory evidence  was  concerned,  whether  he  knew  beforehand 
that  the  witness  would  prove  adverse.  Thirdly.  Where  a  witness 
by  surprise  gives  evidence  against  the  party  who  called  him,  that 
party  is  not  precluded  from  proving  his  case  by  other  witnesses; 
for  it  would  be  contrary  to  justice,  that  the  treachery  of  a  witness 
should  exclude  a  party,  from  establishing  the  truth  by  aid  of 
other  testimony.    (Starkie,  uhi  gupra.) 

Such  contradictions  must,  on  the  general  rules  of  evidence,  be 
of  factt  material  to  the  issue  to  be  tried,  for  as  the  witness  cannot 
be  examined,  except  as  to  facts  material  to  the  issue ;  by  neces- 
sity he  cannot  be  contradicted  except  on  such  material  facts. 

But  independently  of,  or  in  addition  to  the  contradiction  as  to 
facts,  by  other  evidence,  the  party  may  "  by  leave  rf  the  judge, 
prove  that  the  witnesM  hoe  made  at  other  times  a  statement  mcon- 
sistent  with  his  present  testimony."  This  also  settles  what  was 
before  a  moot  point,  rather  than  introduces  any  positive  new 
rule  of  evidence. 

The  "  statement"  may  be  verbal  or  written  ;  it  must  be  material 
to  the  issue,  or  (to  use  the  words  of  the  subsequent  sections)  it 
must  be  *'  relative  to  the  subject  matter  of  the  cause.*' 

It  is  to  be  observed,  that  this  section  does  not  interfere  with 
the  right  of  a  party  to  put  a  document  into  a  witness's  hands  for 
the  purpose  of  refreshing  his  memory  ;  and  this  right,  although 
ostensibly  permitted  for  that  purpose,  is  sometimes  used  not  so 
much  with  a  view  to  assist  the  memory,  as  to  operate  as  a  check 
on  the  mind  of  an  adverse  witness,  from  saying  anything  incon- 
sistent with  the  truth,  or  at  least  with  that  previous  statement 

23.  If  a  witnesB,  upon  crosB-examination  as  to  a  Proof  of  con- 
former  statement  made  by  him  relative  to  the  subject  ItatemsMa  of 
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advene  wit- 
new. 


Crosf-ex- 
amioation 
as  to  pre- 
▼iout  state> 
mentain 
writing. 


matter  of  the  cause,  aod  inconsistent  with  his  present 
testimony,  does  not  distinctly  admit  that  he  has  made 
such  statement,  proof  may  be  given  that  he  did  in  fact 
make  it ;  but  before  such  proof  can  be  given,  the  cir- 
cumstances of  the  supposed  statement,  sufficient  to 
designate  the  particular  occasion,  must  be  mentioned 
to  the  witness,  and  he  must  be  asked  whether  or  not 
he  has  made  such  statement. 

It  was  never  doubted  that  statements  by  witnesses  on  other 
occasions,  relevant  to  the  matter  at  issue,  and  expressly  denied  by 
them  on  the  trial,  were  admissible  in  order  to  impeach  the  value 
of  that  testimony.  As  the  proof  allowed  to  be  given  by  this 
section  is  of  some  qffirmative  statement,  a  question  may  arise,  as 
to  whether  this  section  applies  to  the  cross-examination  of  a 
witness,  for  the  purpose  of  showing  that  he  has  made  a  statement, 
relative  to  the  subject  matter  of  the  cause,  in  which  statement, 
the  particular  fact  or  circumstance  sworn  to  at  the  trial  was  not 
mentioned.  It  may  be  argued,  that  the  refusal  to  admit  the 
withholding  of  a  £ict  in  a  former  statement,  is  in  fact  a  refusal  to 
admit  the  making  of  that  precise  statement ;  and  consequently 
that  proof  may  be  given,  under  this  section,  that  he  did  in  fact 
make  such  partial,  and  therefore  inconsistent,  statement. 

24.  A  witness  may  be  cross-examined  as  to  previous 
statements  made  by  him  in  writing,  or  reduced  into 
writing,  relative  to  the  subject  matter  of  the  cause, 
without  such  writing  being  shown  to  him;  but  if  it  is 
intended  to  contradict  such  witness  by  the  writing,  his 
attention  must,  before  such  contradictory  proof  can  be 
given,  be  called  to  those  parts  of  the  writing  which  are 
to  be  used  for  the  purpose  of  so  contradicting  him: 
provided  always,  that  it  shall  be  competent  for  the 
judge,  at  any  time  during  the  trial,  to  require  the  pro- 
duction of  the  writing  for  his  inspection,  and  he  may 
thereupon  make  such  use  of  it  for  the  purposes  of  the 
trial  as  he  shall  think  fit. 

This  section  alters  the  rule  laid  down  in  the  QueeiCt  Caee 
(2  B.  &  B.  286),  as  to  the  cross-examination  of  witnesses  in 
respect  of  previous  statements  in  writing. 

The  effect  is  this :  the  witness,  in  the  first  instance,  may  be 
asked,  whether  he  has  made  such  and  such  a  statement  in  writing, 
without  its  being  shown  to  him  (Sladden  v.  Serjeant^  1  F.  &  F. 
322,  Willes,  J.).  If  he  denies  that  he  has  made  it,  the  opposite 
party  cannot  put  in  the  statement,  without  first  calling  his 
attention  to  it  (showing  it,  or  at  least  reading  it  to  him),  and  to 
any  parts  of  it  relied  upon  as  a  contradiction.  If  the  witness, 
instead  of  denying  that  he  has  made  the  statement,  admits  it, 
although  the  object  of  the  cross-examining  counsel  has  been 
attained,  it  may  be  very  important  for  the  party  calling  the 
witness  to  have  the  whole  statement,  which  may  not  be  in  his 
possession,  before  the  court  and  jury.  If  he  is  aware  of  the 
contents,  he  will,  it  would  seem,  in  such  case,  be  at  liberty  to 
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re-examine  the  witnem,  as  to  the  residue  of  the  statement, 
without  its  being  produced,  on  the  general  rule  that  if  part  of 
any  connected  conversation  or  statement  be  given,  the  whole 
may  be  used ;  or  he  may  ask  the  judge,  under  the  latter  part  of 
the  section,  to  require  the  production  of  the  writing. 

It  must  be  always  borne  in  mind  that  this  section  is  confined 
to  written  statements  made  by  the  witness,  relative  to  the  subject 
matter  of  the  cause.  This  section,  therefore,  does  not  interfere 
with  the  decision  in  Macdonnell  v.  Etfans  (11  C.  B-  930).  In 
that  case,  upon  the  cross-examinstion  of  a  witness,  a  letter  in  his 
own  handwriting  was  shown  to  him,  and  he  was  asked — "  Did 
you  not  write  that  letter  in  answer  to  a  letter  charging  you  with 
lorgery  ?"  It  was  held  that  the  question  was  inadmissible  for 
any  purpose ;  inasmuch  as  it  was  an  attempt  to  get  at  the  contents 
of  a  written  document,  which,  for  anything  that  appeared,  might 
have  been  produced.  As  the  question,  therefore,  referred  to  the 
contents  of  a  letter  written  by  a  third  person,  and  not  by  the 
witness,  the  case  is  not  affected  by  this  section.  It  is  right  to 
notice  this,  as  the  Commissioners  in  their  Second  Report,  appa- 
rently refer  to  the  case  of  Macdonnell  v.  Evans,  as  one  or  the 
judicial  decisions  proceeding  on  the  rule,  which  is  now  super- 
seded. 

25,  A  witness  in  any  cause  maj  be  questioned  as  to  Proof  of  pre- 
whether  he  has  been  convicted  of  any  felony  or  mis-  ^JJionrf a 
demeanor,  and,  upon  being  so  questioned,  if  he  either  wunesi  may 
denies  the  fact  or  refuses  to  answer,  it  shall  be  lawful  ^  ^***"* 
for  the  opposite  party  to  prove  such  conviction ;  and  a 
certificate  containing  the  substance  and  effect  only 
(omitting  the  formal  part)  of  the  indictment  and  con- 
viction for  such  offence,  purporting  to  be  signed  by 
the  clerk  of  the  court,  or  other  officer  having  the 
custody  of  the  records  of  the  court  where  the  offender 
was  convicted,  or  by  the  deputy  of  such  clerk  or  officer 
(for  which  certificate  a  fee  of  five  shillings  and  no 
more  shall  be  demanded  or  taken),  shall,  upon  proof  of 
the  identity  of  the  person,  be  sufficient  evidence  of 
the  said  conviction,  without  proof  of  the  signature  or 
official  character  of  the  person  appearing  to  have 
signed  the  same. 

The  mode  of  proving  the  conviction  is  the  same  as  that  pro- 
vided by  the  7  &  8  Geo.  4,  c.  28,  s.  11,  in  the  case  of  persons 
charged  with  committing  a  felony,  after  a  previous  conviction  for 
felony.  It  has  been  held,  under  that  statute,  that  the  certificate 
must  state,  that  judgment  was  given  for  the  felony  mentioned  in 
it ;  so  that  it  is  not  sufficient  for  it  to  state  a  conviction  {Reg.  v. 
Aekroyd,  1  C.  &  K.  158).  With  respect  to  the  identity,  it  is 
sufficient  to  prove  that  the  witness  is  the  person  who  underwent 
the  sentence  mentioned  in  the  certiticate ;  and  it  is  not  absolutely 
necessary  to  call  a  witness,  who  was  present  at  the  trial  to  which 
the  certificate  refers  {Reg.  v.  Orrftt,  9  C.  &  P.  219). 
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This  section  does  not  interfere  with  the  previous  right,  to 
cro«s-examine  a  witness  as  to  the  comaiission  of  offences,  either 
for  the  purpose  of  discrediting  him ;  or  of  contradicting  him,  if  the 
question  is  so  connected  with  the  point  in  issue,  that  the  witness 
may  be  contradicted  by  the  evidence  if  he  deny  the  facts.  Four 
rules  on  this  subject  may  be  considered  as  established  in  prac- 
tice. 

1.  A  witness  may  be  asked  any  question,  whether  with  a  view 
to  his  discredit,  or  to  contradict  him  (where  contradictory  evi- 
dence is  admissible),  although  the  answer  may  also  tend  to 
subject  him  to  a  criminal  prosecution,  a  penalty  or  a  forfeiture. 

2.  If  the  answer  has  such  tendency,  the  witness  is  not  bound 
to  give  it,  whatever  the  object  or  effect  of  the  question  may  be; 
and  he  is  to  judge  for  himself  whether  the  effect  of  the  answer 
would  be  such  as  to  subject  him  to  a  criminal  charge  {Fisher  ▼. 
Ronalds,  12  C.  B.  762;  Osborne  v.  London  Dock  Company,  10 
Exch.  698). 

3.  Evidence  cannot  be  adduced  to  contradict  the  witness,  if  he 
deny  the  imputation,  unless  the  fact  sought  to  be  established  is 
material  to  the  issue. 

4.  Before  such  evidence  is  given,  the  witness  should  be  further 
questioned  upon  the  subject,  in  order  to  afford  him  an  oppor- 
tunity for  explanation. 


Attesting  26.  It  shall  not  be  necessary  to  prove  by  the  attest- 

not1»  caSed,  ^^S  witne.sH  any  instrument  to  the  validity  of  which 
except  in       attestation  is  not  requisite;  and  such  instrument  may 
certain  caiei.  ^  proved  by  admission  or  otherwise,  as  if  there  had 
been  no  attesting  witness  thereto. 

Calling  the  attesting  witness  is  only  dispensed  with  in  those 
cases,  in  which  attestation  is  not  requisite  to  the  validity  of  the 
instrument.  M'here  attestation  is  necessary  to  the  validity  of  an 
instrument,  the  witness  roust  be  called,  or  his  absence  accounted 
for,  and  his  signature  proved ;  unless  the  instrument  proves 
itself  by  age  and  proper  custody :  as  to  which,  see  Roacoe's  Nisi 
Prius,  9tli  ed.  p.  94,  et  seq.,  and  Mytton  v.  Thombwry  (L.  J.  29, 
M.  C.  109). 

The  instruments  to  the  validity  of  which  attestation  is  requi- 
site,  may  be  divided  into  two  classes ;  first,  instruments  which  the 
parties  themselves,  or  those  under  whom  they  claim  or  act,  have 
stipulated,  shall  require  one  or  more  attesting  witnesses ;  and, 
secondly,  instruments  which  require  attestation,  under  some 
statutory  provision.  Of  the  former  class,  the  most  usual  are 
deeds  and  instruments  executed  under  powers  contained  in  and 
reserved  by  other  instrument^.  In  the  other  class  of  instru- 
ments requiring  attestation,  may  be  enumerated :  — 

yi'\\\%  and  codicils  (1  Vict.  c.  26). 

Warrants  of  attorney,,  and  cognovits  (1  &  2  Vict  c.  110). 

Agreements  between  the  master  of  a  ship  and  a  merchant 
seaman  (the  Merchant  Shipping  Act,  1854,  Part  III.). 

Even  in  these  cases,  the  necessity  for  calling  the  attesting 
witness  only  arises  where  it  is  necessary  to  pro»e  the  instrument. 
For  the  parties  against  whom  any  of  these  instruments  requiring 
attestation  are  nought  to  be  used,  may  waive  the  necessity  fnr 
calling  the  attesting  witness,  by  admissions.    Thus,  if  in  the 
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eoune  of  the  proceedings  in  the  cause,  the  party  Tolantarily 
admits  the  execution,  or  if  by  his  pleadings  he  does  not  require 
the  execution  to  be  proved,  there  is  no  necessity  for  calling  the 
attesting  witness.  But  where  prwf  has  to  be  given  of  attestation, 
the  necessity  for  calling  the  attesting  witness  cannot  be  avoided 
by  putting  the  party  to  the  deed,  and  against  whom  it  is  sought 
to  be  used,  into  the  witness-box,  and  extracting  an  admission  of 
the  execution  from  him  ( Whifman  v.  Garthy  8  Exch.  80S). 

The  judges  of  the  Court  of  Chancery  seem  unwilling  to  apply 
this  enactment  in  ex  parte  cases  {Re  Reay*i  Estate,  1  Jur.  N.  S. 
222,  V.  C.  K.). 

As  to  calling  upon  a  party  to  admit  a  document,  by  notice  to 
admit ;  and  the  proof  by  affidavit  of  such  admission  when  made, 
see  C.  L.  P.  A.  1852,  ss.  117,  118  ;  and  as  to  the  form  of  a  notice 
to  admit,  R.  G.,  H.  T.,  1853,  r.  29. 

27.  Comparison  of  a  disputed  writine  with   any  Comparison 
writing  proved  to'  the  satisfaction  of  the  judge  to  be  wriui^. 
genuine,  shall  be  permitted  to  be  made  by  witnesses  ; 

and  such  writings,  and  the  evidence  of  witnesses 
respecting  the  same,  may  be  submitted  to  the  court  and 
jury  as  evidence  of  the  genuineness  or  otherwise  of  the 
writing  in  dispute. 

See  Birch  ▼.  Ridgway,  1  F.  &  F.  270. 

Sumble  in  an  action  by  indorsee  against  acceptor  of  a  bill  of 
exchange,  where  acceptor  denies  the  indorsement  of  the  drawer, 
such  indorsement  may  be  proved,  under  this  section,  by  com- 
parison with  the  signature  of  the  drawer  upon  the  bill,  which  the 
acceptor  is  estopped  from  denying. 

Stamps. 

28.  Upon    the    production    of   any   document    as  Proviik>n 
evidence  at  the  trial  of  any  cause,  it  shall  be  the  duty  f^JJJJnts*' 
of  the  officer  of  the  court,  whose  duty  it  is  to  read  such  at  the  trisi. 
document,  to  call  the  attention  of  the  judge  to  any 
omission  or  insufficiency  of  the  stamp  ;  and  the  docu- 
ment^ if  unstamped,  or  not  sufficiently  stamped,  shall 

not  be  received  in  evidence  until  the  whole,  or  (as  the 
case  may  be)  the  deficiency  of  the  stamp-duty,  and  the 
penalty  required  by  statute,  together  with  the  addi- 
tional penalty  of  one  pound,  shall  have  been  paid. 

This  section  does  not,  of  course,  interfere  in  any  way  with  the 
right  of  the  court  or  the  parties  to  use  unstamped  instruments 
for  collateral  purposes  only.  The  cases  on  this  subject  are  col- 
lected in  ChUty*s  Statutes^  vol.  iii.  p.  1205,  note  (c). 

Stamp  objections  by  the  officer  of  the  court,  are  sometimes 
avoided  by  the  consent  of  the  parties  to  the  use  of  copies  of  un- 
stamped originals. 


29.  Such  officer  of  the  court  shall,  upon  payment  to  officer  of  the 

court  tor 
ceive  the 


him  of  the  whole,  or  (as  the  case  may  be)  of  the  defi-  *^^  *®  ^ 
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duty  and  ciency  of  the  stamp-duty,  payable  upon  or  in  respect 
pewaiy.  ^^  ^^^j^  document,  and  of  the  penalty  required  by 
statute,  and  of  the  additional  penalty  of  one  pound,  give 
a  receipt  for  the  amount  of  the  duty  or  deficiency  which 
the  judge  shall  determine  to  be  payable,  and  also  of  the 
penalty,  and  thereupon  such  document  shall  be  admis- 
sible in  evidence,  saving  all  just  exceptions  on  other 
grounds  ;  and  an  entry  of  the  fact  of  such  payment,  and 
of  the  amount  thereof,  shall  be  made  in  a  book  kept  by 
such  officer  ;  and  such  officer  shall,  at  the  end  of  each 
sittings  or  assizes  (as  the  case  may  be),  duly  make  a 
return  to  the  Commissioners  of  the  Inland  Revenue  of 
the  monies,  if  any,  which  he  has  so  received  by  way  of 
duty  or  penalty,  distinguishing  between  such  monies, 
and  stating  the  name  of  the  cause  and  of  the  parties 
from  whom  he  received  such  monies,  and  the  date,  if 
any,  and  description  of  the  document  for  the  purpose 
of  identifying  the  same  ;  and  he  shall  pay  over  the 
said  monies  to  the  Receiver-General  of  the  Inland 
Revenue,  or  to  such  person  as  the  said  Conunissioners 
shall  appoint  or  authorize  to  receive  the  same  ;  and  in 
case  such  ofiicer  shall  neglect  or  refuse  to  furnish  such 
account,  or  to  pay  over  any  of  the  monies  so  received  by 
him  as  aforesaid,  he  shall  be  liable  to  be  proceeded 
against  in  the  manner  directed  by  the  eighth  section  of 
an  act  passed  in  the  session  of  parliament  holden  in  the 
thirteenth  and  fourteenth  years  of  the  reign  of  Her 
13  sr  14  vict.  present  Majesty,  intituled  "  An  Act  to  repeal  certain 
Stamp  Duties,  and  to  grant  others  in  lieu  thereof,  and 
to  amend  the  Laws  relating  to  the  Stamp  Duties;^  and 
the  said  Commissioners  shall,  upon  request,  and  pro- 
duction of  the  receipt  herein-before  mentioned,  cause 
such  documents  to  be  stamped  with  the  proper  stamp 
.  or  stamps  in  respect  of  the  sums  so  paid  as  aforesaid  : 
provided  always,  that  the  aforesaid  enactment  shall  not 
extend  to  any  document  which  cannot  now  be  stamped 
aft6r  the  execution  thereof,  on  payment  of  the  duty 
and  a  penalty. 

No  provision  is  made,  it  will  be  observed,  for  tbe  return  of  the 
money,  in  the  event  of  the  judge  at  the  trial  having  wrongly 
determined  that  the  instrument  was  insufficiently  stamped,  and 
the  stamp  duty  and  penalties  having  been  thereupon  paid  by 
the  party  producing  the  document.  It  is  probable  that  the  pay- 
ment, at  the  trial,  might  be  considered  a  bar  to  any  subsequent 
objection,  or  application  to  the  court  for  the  return  of  the  money ; 
and  that  if  the  party  tendering  a  document  in  evidence  relies  on 
its  sufficiency,  he  should,  on  the  judge  deciding  that  it  is  insuffi- 
cient, withdraw  it,  and  make  its  rejection  the  ground  of  a  tub- 
•equent  application  for  a  new  trial. 
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30.  No  document  made  or  required  under  the  pro-  SentuSder 
visions  of  this  act  shall  be  liable  to  any  stamp-duty.       thii  act  to 

require  a 

31.  No  new  trial  shall  be  granted  by  reason  of  the  etamp. 

ruling  of  any  judge  that  the  stamp  upon  any  document  No  new  trial 

is  sufficient,  or  that  the  document  does  not  require  a  to'ttampf  ^ 

stamp. 

Nor  should  the  judge  at  Nisi  Prhu  give  leave  to  move  upon 
such  a  ruling  {Siordet  v.  Kuezinski,  17  C.  B.  251;  Taitertail  v. 
Fearnelyt  17  C.  B.  368) ;  unless  by  consent  of  the  parties  {Eames 
v.  Smith,  cited  lb.).  But  a  contrary  ruling  is,  of  course,  still  open 
to  review  {Sharpies  v.  Rickard,  2  H.  &  N.  57> 

Error  on  a  Special  Case. 

32.  Error  may  be  brought  upon  a  judgment  upon  a  Error  maj 
special  case  in  the  same  manner  as  upon  a  judgment  ^  aTpMiai 
upon  a  special  yerdict,  unless  tlie  parties  agree  to  the  caae. 
contrary  ;  and  the  proceedings  for  bringing  a  special 

case  before  the  Court  of  Error  shall,  as  nearly  as 
may  be,  be  the  same  as  in  the  case  of  a  special 
yerdict ;  and  the  Court  of  Error  shall  either  affirm 
the  judgment  or  giye  the  same  judgment  as  ought 
to  haye  been  giyen  in  the  court  in  which  it  was 
originally  decided,  the  said  Court  of  Error  being 
required  to  draw  any  inferences  of  fact  from  the  facts 
stated  in  such  special  case  which  the  court  where  it 
was  originally  decided  ought  to  haye  drawn. 

Error  may  be  brought  on  a  special  case,  "  unless  the  parties 
agree  to  the  contrary."  If,  notwithstanding  such  agreement, 
error  is  brought,  the  proceedings  in  error  will  be  quashed :  and 
this  whether  the  agreement  be  ejtprett  {Camden  v.  Edit,  1  H.  Bl. 
21) ;  or  impliedf  as  if,  for  instance,  the  parties  have  agreed  to  be 
bound  by  the  judgment  of  the  court  below  (Brown  v.  Granville,  2 
Dowl.  796 ;  Garrard  v.  Tuck,  8  C.  B.  255,  where  the  cases  are 
collected) ;  see  also  Howell,  Vettry  Clerk,  4^.  v.  London  Dock 
Company,  8  W.  R.  562,  Q.  B.,  where,  it  having  been  agreed  that 
a  special  case  should  be  dealt  with  by  the  Court  of  Queen's 
Bench  as  if  granted  by  the  Quarter  Sessions  on  appeal  against  a 
rate,  an  appeal  from  the  Queen's  Bench  was  struck  out  by  the 
Court  of  Exchequer  Chamber ;  and  see  p.  120,  ante. 

Costa  are  payable  in  all  cases  on  quashing  proceedings  in  error 
(4  Anne,  c  16,  s.  25). 

A  special  case  may  be  stated  under  the  8  &  4  WilL  4,  c.  42, 
a.  25,  which  enables  the  parties  *'  in  any  action  or  information 
after  issue  joined,  by  consent  and  by  order  of  a  judge,  to  state 
the  facts  of  the  case  in  the  form  of  a  special  case  for  the  opinion 
of  the  court,  and  to  agree  that  a  judgment  shall  be  entered  for 
the  plaintiff  or  defendant,  by  contesaion  of  nolle  prosequi  imme- 
diately after  the  decision  of  the  case,  or  otherwise,  as  the  court 
may  think  fit,  and  judgment  shall  be  entered  accordingly." 

A  special  case  may  also  be  stated  under  C.  L.  P.  A.  1852, 
n.  46, 47,  48,  179,ai</e. 

A  special  case  may  be  stated  by  an  arbitrator,  or  by  the  judge 
trying  a  cause  without  a  jury^  under  sa.  4,  5,  ante ;  but  error 
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caoDot  be  brought  upon  such  a  Bpecial  case  {Gttmm  v.  Fowler , 
L.  J.  29.  Q.  B.  189). 

The  mode  of  proceeding  to  error  is  regulated  by  C.  L.  P.  A. 
1852,  SB.  146— ](i7r  ante. 

It  seems  doubtful  whether  a  special  case  can  be  amended  after 
judgment,  and  error  brought  thereon,  unlcRS  by  consent  {Notman 
V.  Anchor  Insurance  Company ^  6  C.  B.,  N.  S.  5S6). 

It  also  seems  doubtful  whether  error  lies  upon  a  special  case 
stated  with  some  only  of  several  defendants,  where  the  others 
have  allowed  judgment  to  go  by  default  {Boyd  v.  Robini^  L.  J. 
28.  C.  P.  73). 

Grounds  to         33.  In  eveiy  rule  nisi  for  a  new  trial  or  to  enter  a 
ruieTiiffOT    verdict  or  nonsuit,  the  grounds  upon  which  such  rule 
new  trial.       shall    have    been    granted    shall    be    shortly   stated 
therein. 

Where  a  rule  nisi^  drawn  up  on  reading  an  affidavit  and  depo- 
sition, called  on  the  defendant  to  show  cause  why  a  new  trial 
should  not  be  had  '*  on  the  grounds  set  forth  in  the  said  affidavit 
and  deposition" ;  it  was  held  that  this  section  had  not  been  com- 
plied with  ;  but,  under  the  circumstances  of  the  case,  the  rule 
was  allowed  to  stand  over  for  amendment  (Drayson  v.  Andrewt^ 
10  Exch.472).  It  is  a  sufficient  statement  of  the  grounds,  in  a 
rule  for  a  new  trial,  that  "  the  judge's  direction  to  the  jury  that 
the  plaintiff  was  entitled  only  to  nominal  damages,  was  wrong" 
(Watson  V.  Lane,  2  Jur.  N.  S.  119,  Ex.). 

In  some  cases,  application  to  set  aside  proceedings  on  the 
ground  of  irregularity  for  instance,  a  rule  wt«t  cannot  be  sup- 
ported, or  made  absolute  upon  a  ground  different  from  that  stated 
therein  {Smith  v.  Clark^  2  Dowl.  218;  Doe  d.  Fish  v.  Macdonnell, 
8  Dowl.  488).  The  court,  in  other  cases,  and  especially  appli- 
cations for  a  new  trial,  has  not  hitherto  been  bound  by  the  terms 
of  the  rule,  but  has  moulded  it  to  meet  the  justice  of  the  case 
(Bate  V.  Kensey,  1  C.  M.  &  R.  38;  Doe  v.  Lord,  7  A.  &  E.  610; 
Higgint  V.  NichoUs,  7  Dowl.  551 ).  The  grounds  on  which  a  rule 
nisi  was  granted,  were  not  in  these  cases  specified  in  the  rule 
itself. 

Semble,  that  where  a  plaintiff  has  died  since  the  trial,  a  new 
trial  cannot  be  moved  for  without  letters  of  administration  being 
first  taken  out  {Lloyd  v.  Ogleby,  5  C.  B.,  N.  S.  667). 

Appeal  on  Motions  to  enter  a  Verdict  or 
Nonsuit,  or  for  a  New  Trial. 

If  "»i«  »»w  34.  In  all  cases  of  rules  to  enter  a  verdict  or  non- 
PAttT^TOAf  snit  upon  a  point  reserved  at  the  trial,  if  the  rule  to 
apposi.  show  cause  be  refused  or  granted  and  then  discharged 

or  made  absolute,   the    partj  decided  against  maj 

appeal. 

Where  the  judges  are  equally  divided  in  opinion,  the  rul^ 
though  strictly  dropped,  may  be  considered  as  discharged  for  the 
purpose  of  appeal  under  this  section  {Levy  v.  Green,  6  W.R.  209, 
Q.  B.);  but  the  common  practice,  in  such  cases,  is  for  the  junior 
judge  to  withdraw  his  judgment,  and  thus  disturb  the  balance 
{Bmnuti  v.  AUen,  4  Jur.  N.  S.  488,  Ex.;  Bishop  ▼.  TmMUetrfBsd- 
fird  CharUy,  L.  J.  28,  Q.  B.  220). 
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An  appeal  does  not  lie  under  either  thi«  or  the  following  sec- 
tion, where  a  rule  for  a  new  trial  is  made  absolute  on  account  of 
such  uncertainty  as  to  the  facts  proved  at  the  former  trial,  as  to 
leave  the  court  unable  otherwise  to  do  justice  between  the  parties 
{Bristow  V.  Reynoldty  2  Jur.  N.  S.  790,  £x. ) :  nor  does  it  lie  where 
a  new  trial  is  directed  by  the  court  for  the  furtherance  of  justice 
in  the  exercise  of  its  own  discretion  independently  of  the  wish  of 
the  parties  {jlbbQtt  v.  Feary,  8  W.  R.  617.  Ex.)- 

It  is  not  necessary,  in  order  to  give  a  right  of  appeal,  that  the 
rule  be  made  absolute  in  the  terms  in  which  it  was  granted 
(Gether  v.  Capper,  L.  J.  25.  C.  P.  260). 

This  section  has  been  held  to  apply  in  Interpleader  (  Withers  v. 
Parkei,  4  H.  &  N.  524,  810) ;  and  m  the  case  of  a  point  reserved 
at  a  trial  before  an  under-sheriff  {Levy  v.  Green,  L.  J.  28,  Q.  B. 
819);  but  it  is  very  doubtful  whether  it  applies  to  an  Information 
of  Intrusion  (Att.-Gen,  qf  Prince  rf  Wales  v.  Bristol  Waterworks, 
L.  J.  24,  Ex.  20J) ;  and  it  most  probably  does  not  apply  to 
Indictments,  though  tried  at  Nisi  Prius  {Reg.  v.  Inhabitants  qf 
Bedfordshire,  L.  J.  24,  Q.  fi.  86  :  see  also  Howell,  Vestry  Clerk, 
V.  London  Dock  Company,  8  W.  R.  562,  Q.  B.). 

A  suggestion  of  error  under  the  C.  L.  P.  A.  1852,  and  an  appeal 
under  this  section,  may  be  made  and  argued  together  (  Wheelton 
y.  Hardisty,  8  £.  &  B.  232). 

The  Court  of  Queen's  Bench  is  to  be  the  court  of  appeal,  for 
the  purposes  of  this  section,  in  reference  to  motions  for  new 
trialsi  or  to  enter  verdicts  or  nonsuits,  which  were  previously 
made  to  the  judges  of  the  respective  courts  of  common  pleas  at 
Lancaster  and  courts  of  pleas  at  Durham  (s.  102,  post). 

See  as  to  the  practice  upon  the  argument,  King^ord  v.  Merry, 
1  H.  &  N.  508 ;  and  s.  40,  and  note,  past. 

35.  In  all  cases  of  motions  for  a  new  trial  upon  the  Appeal  upon 
ground  that  the  judge  has  not  ruled  according  to  law,  cha^rgedor 
if  the  rule  to  show  cause  he  refused,  or,  if  granted,  he  «b»oiute. 
then  discharged  or  made  absolute,  the  party  decided 
against  maj  appeal,  provided  any  one  of  the  judges 
dissent  from  the  rule  being  refused,  or,  when  granted, 
being  discharged  or  made  absolute,  as  the  case  may  be, 
or,  provided  the  court  in  it^s  discretion  think  fit  that  an 
appeal  should  be  allowed  ;  provided,  that  where  the 
application  for  a  new  trial  is  upon  matter  of  discretion 
only,  as  on  the  ground  that  the  verdict  was  against  the 
weight  of  evidence  or  otherwise,  no  such  appeal  shall 
be  ^owed. 

See  note  to  previous  eection. 


36.  The  Court  of  Error,  the  Exchequer  Chamber,  Couru  of 
and  the  House  of  Lords  shall  be  courts  of  appeal  for  ^^tu^^ 
the  purposes  of  this  Act.  appeia. 

Conpare  this  with  C.  L.  P.  A.  1860,  s.  6,  pMt. 

37.  No  ^peal  shall  be  allowed  unless  notice  thereof  Notice  of 

**  appeal. 
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Bail. 


Form  of 
appeal. 


Ral«  uiii 
granted  on 
appeal,  how 
duposedof. 


Judgment 
of  eottitof 
appeal. 


be  given  in  writing  to  the  opposite  party  or  his 
attorney,  and  to  one  of  the  masters  of  the  court, 
within  four  days  after  the  decision  complained  o^  or 
such  further  time  as  may  be  allowed  by  the  court  or  a 
judge. 

This  further  time  may  be  allowed  upon  application  made  after 
the  four  da>B  have  expired  {Dudley *  Earl  qf  [nom.  IVard]^  v. 
Lumley,  L.  J.  29,  Ex.  372;  and  see  iVaiton  y.  Lanct  L.  J.  25,  Ex. 
240). 

38.  Notice  of  appeal  shall  be  a  stay  of  execution, 
provided  bail  to  pay  the  sum  recovered  and  costs,  or  to 
pay  costs  where  the  appellant  was  plaintiff  below,  be 
given,  in  like  manner  and  to  the  same  amount  as  bail 
in  error,  within  eight  days  after  the  decision  com- 
plained o^  or  before  execution  delivered  to  the 
sheriff. 

See  C.  L.  P.  A.  1852,  a.  151,  and  note,  ante. 

Bail  for  costs  on  appeal  may  be  required  where  security  for  the 
costs  of  the  action  were  given  in  the  court  below  {BongUux  v. 
Swayne,  2  W.  R.  491 ). 

A  defendant  residing  abroad  may  be  required  to  give  security 
for  costs  upon  appeal  {Dudley,  Earl  qf)  v.  LumUy,  ubi  supra), 

39.  The  appeal  herein-before  mentioned  shall  be 
upon  a  case  to  be  stated  by  the  parties  ( and  in  case  of 
difference,  to  be  settled  by  the  court,  or  a  judge  of  the 
court  appealed  from),  in  which  case  i^all  be  set  forth 
80  much  of  the  pleadings,  evidence,  and  the  ruling  or 
judgment  objected  to,  as  may  be  necessary  to  raise  the 
question  for  the  decision  of  the  court  of  appeal. 

40.  When  the  appeal  is  from  the  refusal  of  the  court 
below  to  grant  a  rule  to  show  cause,  and  the  Court  of 
Appeal  grant  such  rule,  such  rule  shall  be  argued  and 
disposed  of  in  the  Court  of  Appeal. 

Where  there  is  an  appeal  against  a  refusal  to  grant  a  rule  to 
show  cause,  and  the  Court  of  Error  grants  such  rule,  cause  is  to 
be  shown  in  the  first  instance.  When  a  preliminary  objection  to 
the  appeal  is  to  be  raised,  the  time  for  objecting  is  when  the  re- 
spondent shows  cause,  and  not  till  then.  It  is  no  objection  to 
an  appeal  against  a  refusal  to  grant  a  rule  on  a  point  reserved 
under  s.  84,  ante,  that  the  point  is  not  simply  a  point  of  law,  but 
one  involving  law  and  fact,  and  requiring  the  court  to  draw  con- 
clusions upon  the  facts  of  the  case  as  a  jury  would  do  {Kingrford 
▼.  Merry,  1  H.  &  N.  503). 

41.  The  Court  of  Appeal  shall  give  such  judgment 
as  ought  to  have  been  given  in  the  court  below  ;  and 
all  such  further  proceedings  may  be  taken  thereupon 
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as  if  the  judgment  had  been  given  bj  the  court  in 
which  the  record  originated. 

It  was  said  by  Jervis,  C.  J.,  that  the  power  to  amend  does  not 
go  into  the  court  of  appeal  {Johnson  v.  OuUtt,  L.  J.  25,  C.  P.  <  • 
277);  nd  qumre.  Where  the  judges  of  the  court  of  appeal  are 
equally  divided  in  opinion,  the  judgment  of  the  court  of  appeal 
is  in  affirmance  of  that  of  the  court  below  {Hickman  v.  Cox,  8 
C.  B.,  N.  S.  523). 

42.  The  Court  of  Appeal  shall   have   power  to  Pow«nof 
adjudge  payment  of  costs  and  to  order  restitution  ;  SS'mU)^^ 
and  thej  shall  have  the  same  powers  as  the  Court  ooitsand 
of  Error  in  respect  of  awarding  process  and  otherwise.  ®^«'^*^' 

The  ordinary  practice  is  to  adjudge  costs  of  appeal  to  a  suc- 
cessful respondent,  but  not  to  a  successful  appellant  {Barker  v. 
mndUy  6  B.  &  B.  675 ;  Young  v.  Moeller,  6  £.  &  B.  681 :  see 
also  Levy  t.  Green,  7  W.  R.  487,  Q.  B.) 

Various  powers  were  conferred  by  the  C.  L.  P.  A.  1852,  on 
courts  of  error  (ss.  156  and  157,  ante).  Referring  to  those  sec- 
tions, and  to  8.  82  and  note  (p.  213),  ante,  it  will  be  seen  that  the 
court  of  appeal  has  power  to  quash  the  proceedings  on  appeal,  in 
all  cases  in  which  an  appeal  does  not  lie,  or  where  they  are  taken 
against  good  faith ;  and  it  may,  perhaps,  thence  have  power, 
independently  of  s.  41,  supra,  to  give  such  judgment  and  award 
such  process,  as  the  court  appealed  from  ought  to  have  done, 
without  regard  to  the  party  appealing ;  sed  quare. 

43.  Upon  an  award  of  a  trial  de  novo  by  any  one  Ettv  npoa 
of  the  superior  courts  or  by  the  Court  of  Error,  upon  ^^^^'^ 
matter  appearing  upon  the  record,  error  may  at  once 

be  brought ;  and  if  the  judgment  in  such  or  any  other 
case  be  affirmed  in  error,  it  shall  be  lawful  for  the  Court 
of  Error  to  adjudge  costs  to  the  defendant  in  error. 

A  trial  de  novo  (formerly  a  venire  de  novo)  is  awarded  for  some 
defect  appearing  upon  the  face  of  the  record ;  and  the  court  can 
neither  impose  conditions  on  the  party,  entitled  to  it,  nor  any 
terms  as  to  costs  ( fVitham  v.  Lewis,  1  Wils.  48 ;  Edwards  v.  Brown, 
1  Tyrw.  281). 

See  note  to  C.  L.  P.  A.  1852,  s.  155  (p.  1 19),  ante. 


fact. 


44.  When  a  new  trial  is  granted,  on  the  ground  that  Paymmt  or 
the  verdict  was  against  evidence,  the  costs  of  the  first  S«w*triJf  oo 
trial  shall  abide  the  event,  unless  the  court  shall  other-  matter  of 
wise  order. 

This  section  modifies  R.  O.,  H.  T.  1858,  r.  54,  post. 

When  the  party  who  succeeded  on  the  first  trial,  fails  on  the 
second,  he  neither  pays,  nor  receives,  tlie  costs  of  the  first  trial 
(jEoaM  V.  Robinson,  h,  J.  24,  Ex.  212). 

See  as  to  principles  sniiding  the  courts  in  granting  new  trials 
upon  the  ground  or  verdicts  being  against  evidence  {AUaway  v. 
Bennett,  24  iur.  ^847,  Ex.) 
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AffldftTitS  OB 

new  matter. 


Affidavits. 

45.  Upon  motions  founded  upon  affidavits,  it  shall 
be  lawful  for  either  party,  with  leave  of  the  court  or  a 
judge,  to  make  affidavits  in  answer  to  the  affidavits  of 
the  opposite  party,  upon  any  new  matter  arising  out  of 
such  affidavits,  subject  to  all  such  rules  as  shiul  here- 
after be  made  respecting  such  affidavits. 

The  rules  of  court  relating  to  affidavits  are  R.  G.,  H.  T.  1858, 
rr.  188 — 148,  and  R  G.,  M.  V.  1854,  rr.  1,  2 ;  but  the  new  rules 
contemplated  by  this  section  have  not  yet  been  framed;  (see 
PHtchard  v.  Leeeh,  2  Jur.,  N.  S.  475,  Ex.). 

The  leave  of  the  court  should  not  be  applied  for  until  the  "  ne«r 
matter"  has  been  brought  before  the  court  in  the  usual  course 
upon  the  argument  of  the  rule  (see  Hajpie  v.  Robertson  and  Wood 
V.  Cox,  L.  J.  24,  C.  P.  155  ;  Swi^fen  v.  Stoinfen,  1  C.  B.,  N.  S.  d64X 
This  rule  seems  consistent  with  convenience :  since  the  further 
affidavits  may  be  quite  unnecessary,  in  which  case  they  should 
not  be  made ;  but  until  argument  it  may  not  appear  to  the  court 
whether  they  are,  or  are  not  necessary ;  besides  it  would  only  be 
through  abuse  of  the  courtesy  of  counsel  to  one  another,  that  the 
*'  new  matter"  contained  in  affidavits  in  answer  (which,  indeed, 
may,  very  possibly,  not  be  used  at  all)  could  become  known  to 
those  who  seek  to  reply  to  them  (see  Wood  v.  Cojc,  ubi  supra;  and 
per  Cresswell,  J.,  in  Swinfen  v.  Swirfen,  L.  J.  26,  C.  P.  98). 

This  enactment  is  confined  to  motions  in  court 


Power  to 
court  or 
Judge  to  di- 
rect oral  ez- 
sminatlone 
of  witneMee. 


PwcsodlMs 

bslbnaod 

upoDeueh 


Production  of  Documents. 

46.  Upon  the  hearing  of  any  motion  or  summons,  it 
shall  be  lawful  for  the  court  or  judge,  at  their  or  his 
discretion,  and  upon  such  terms  as  thej  or  he  shall 
think  reasonable,  from  time  to  time  to  order  such 
documents  as  they  or  he  shall  think  fit  to  be  produced, 
and  such  witnesses  as  they  or  he  may  think  necessary 
to  appear,  and  be  examined  viva  voce,  either  before 
such  court  or  judge,  or  before  the  master,  and  upon 
hearing  such  evidence,  or  reading  the  report  of  such 
master,  to  make  such  rule  or  order  as  may  be  just. 

In  Thomai  v.  Stutterheim  (5  W.  R.  6),  the  Court  of  Queen's 
Bench  refused  to  grant  a  rule  absolute  in  the  first  instance  for  the 
examination  of  a  witness  at  the  point  of  death,  under  this  section : 
and  it  would  seem  that  this  section  is  intended  only  to  provide 
evidence  upon  otherwise  pending  motions  or  summonses;  (see 
Aihcroft  V.  Foulkes,  L.  J.  26,  C.  P.  202). 

See  Bemnett  v.  Baye*  (Z6  L.  T.  69,  Ex). 

47.  The  court  or  judge  may,  by  such  rule  or  order, 
or  any  subsequent  rule  or  order,  command  the  attend- 
ance of  the  witnesses  named  therein,  for  the  purpose  of 
being  examined,  or  the  production  of  any  writings  or 
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other  documents,  to  be  mentioned  in  sacli  rule  or 
order,  and  such  rule  or  order  shall  be  proceeded  upon 
in  the  same  manner,  and  shall  have  the  same  force  and 
effect  as  a  rule  of  the  court  under  an  act  passed  in  the 
first  year  of  the  reign  of  his  late  Majesty  king  William 
the  Fourth,  intituled  **  An  Act  to  enable  Courts  of  i  wm,  4, 
Law  to  order  the  Examination  of  Witnesses  upon  ^*^' 
Interrogatories  or  otherwise  ;"  and  it  shall  be  lawful 
for  the  court,  or  judge,  or  master  to  adjourn  the 
examination  from  time  to  time  as  occasion  may  require ; 
and  the  proceedings  upon  such  examination  shall  be 
conducted,  and  the  depositions  taken  down,  as  nearly 
as  may  be,  in  the  mode  now  in  use  with  respect  to  the 
viva  voce  examination  of  witnesses  under  the  last- 
mentioned  act. 

The  reference  to,  and  subptantial  incorporation  by  this  and  sob-  Ona  e»- 
lequent  sections  of,  some  of  thj  provisions  of  the  stat  1  Will.  4,  ominaUom  pf 
c.  22,  renders  it  desirable  to  notice  that  act  in  some  detail.  «0i(iMMe«. 

Section  4  empowers  the  courts  of  law  at  Westminster  and  the  ^  ^<^''  ^ 
several  judges  thereof,  •*  in  every  action  depending  in  such  court,  **  ^  '*  ** 
upon  the  application  of  any  of  the  parties  to  such  suit,  to  order 
the  examination  on  oath,  upon  interrogatories  or  otherwise,  before 
the  master  or  prothonotary  of  the  said  court,  or  other  person  or 
persons  to  be  named  in  such  order,  of  any  witnesses  within  the 
jurisdiction  of  the  court  where  the  action  shall  be  depending,  or 
to  order  a  commission  to  issue  for  the  examination  of  witnesses 
on  oath  at  any  place  or  places  out  of  such  jurisdiction,  by  inter- 
rogatories or  otherwise,  and  by  the  same  or  any  subsequent  order 
or  orders,  to  give  all  such  directions  touching  time,  place,  and 
manner  of  such  examination,  as  well  within  the  jurisdiction  of 
the  court  wherein  the  action  shall  be  depending  as  without,  and 
all  other  matters  and  circumstances  connected  with  such  exami- 
nations as  may  appear  reasonable  and  just."  And  sect  5  enacts,  Bni.  6. 
'*  that  when  any  rule  or  order  shall  be  made  for  the  examination 
of  witnesses  within  the  jurisdiction  of  the  court  wherein  the 
action  shall  be  depending,  by  authority  of  this  act,  it  shall  be 
lawful  for  the  court;  or  any  judge  thereof,  in  and  by  the  first 
rule  or  order  to  be  made  in  the  matter,  or  any  subsequent  rule 
or  order,  to  command  the  attendance  of  any  person  to  be  named 
in  such  rule  or  order  for  the  purpose  of  being  examined,  or  the  pro- 
duction of  any  writings  or  other  documents  to  be  mentioned  in 
such  rule  or  order,  and  to  direct  the  attendance  of  any  such  person 
to  be  at  his  own  place  of  abode,  or  elsewhere  if  necessary  or  con- 
venient so  to  do ;  and  the  wilful  disobedience  of  any  such  rule  or 
order  shall  be  deemed  a  contempt  of  court,  and  proceedings  may 
be  thereupon  had  by  attachment  (the  judgc*s  order  being  made  a 
rule  of  court  before  or  at  the  time  of  the  application  for  an 
attachment),*  if,  in  addition  to  the  service  nf  the  rule  or  order, 
an  appointment  of  the  time  and  place  of  attendance  in  obedience 
thereto,  signed  by  the  person  or  persons  appointed  to  take  the 
examination,  or  by  one  or  more  of  such  persons,  shall  be  also 
served  together  with  or  after  the  service  of  such  rule  or  order: 

•  See  nm  V.  GIra,  26  L.  T.  61  and  107,  Ex. 
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ProTtdf  d  always,  that  every  penon  whose  attendance  shall  be  so 
required  shall  be  entitled  to  the  like  conduct  money  and  payment 
for  expenses  and  losa  of  time  as  upon  attendance  at  a  trial :  Pro- 
vided  also,  that  no  person  shall  be  compelled  to  produce,  under 
any  such  rule  or  order,  any  writing  or  other  document  that  he 
would  not  be  compellRble  to  produce  at  a  trial  of  the  cause.*^ 

By  subsequent  sections  of  this  act  (s.  53,  et  teq.,  pMt),  power 
is  given  to  remove  prisoners  for  examination,  and  provision  made 
for  the  examination  of  witnesses  on  oath,  with  power  to  the 
examiner  to  report  to  the  court  upon  the  conduct  or  absence  of 
witnesses.  (See  cases  on  former  act  collected  in  Chitty's  Statutes, 
vol.  i.  p.  1121,  &c. ;  and  Chitty's  Forms,  7th  ed.  p.  161,  n;(a); 
also  Fischer  v.  Sztaray  (L.  J.  27.  Q.  B.  239),  where  a  commission 
was  directed  to  a  foreign  court,  in<itead  of  to  the  individual  judges 
thereof;  Bulham  v.  MearM  (6  W.  R.  597,  Ex.),  as  to  the  place  where, 
and  the  time  when,  a  commission  was  to  be  executea ;  Whyte  v. 
Hallett  (L.J.  28,  Ex.  208),  as  to  practice, irregularity  and  waiver; 
Adams  v.  Corfield  (L.J.  28,  Ex.  31),  where  it  was  held  no  answer 
to  an  application  for  a  commission  to  examine  witnesses  abroad, 
that  the  opposite  party  deposed  that  there  were  in  this  oountrv, 
persons  and  documents  accessible  to  the  applicant,  which  would 
supply  him  with  any  information  he  could  obtain  from  the  wit- 
nesses he  proposed  to  examine; — ^and  that  after  a  judge  had 
exercised  his  discretion  on  such  an  application,  the  court  would 
not  disturb  his  decision  unless  it  were  manifestly  wrong. 

See  R.  G.,  H.  T.  1853,  r.  S3,  post. 

The  rule  or  order  will  not  be  made  absolute  in  the  first  instance, 
even  after  notice  of  intended  application,  and  where  the  witness 
is  at  the  point  of  death  ( Thomas  v.  Stutterheim,  5  W.  R.  6,  Q.  B.) 
Cotu.  With  respect  to  cosu,  the  stat.  1  Will.  4,  c.  22,  s.  9,  enacts 

"  that  the  costs  of  every  rule  or  order  to  be  made  for  the  exami- 
nation of  witnesses  under  any  commission  or  otherwise  by  virtue 
of  this  act,  and  of  the  proceedings  thereupon  shall"  (except  in 
the  case  of  writs  or  commissions  to  judges,  &c.,  in  India  and  the 
colonies,  in  the  case  of  actions  in  the  common  law  courts  of  this 
country,  which  are  left  to  the  discretion  of  the  court),  **  be  costs 
in  the  cause,  unless  otherwise  directed,  either  by  the  judge  making 
such  rule  or  order,  or  by  the  judge  before  whom  the  cause  may  be 
tried,  or  by  the  court.*'  (See  further,  as  to  the  costs,  s.  57,  post, 
and  Gray  on  Costs,  p.  363. ) 

As  to  the  admissibility  of  such  depositions  in  evidence,  see 
•s.  55,  post. 

As  to  obtaining  the  attendance  of  witnesses  residing  in  Ireland 
•or  Scotland,  see  Appendix,  posi. 


Examination  of  unwilling  Witnesses. 

Exsmina-  48,  Any  party  to  any  civil  action  or  other  civil 

whotel^  proceeding  in  any  of  the  superior  courts,  requiring 
aSiS?h."  *^®  affidavit  of  a  person  who  refuses  to  make  an 
affidavit,  may  apply  by  summons  for  an  order  to  such 
person  to  appear  and  be  examined  upon  oath*  before 
a  judge  or  master,  to  whom  it  may  be  most  oonvenieDt 
to  refer  such  examination,  as  to  the  matters  Con- 


or upon  affinnatios,  tee  §.  20  (p.  208),  amis. 
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ceming  which  he  has  refused  to  make  an  affidavit ; 
and  a  judge  may,  if  he  think  fit,  make  such  order  for 
the  attendance  of  such  person  before  the  person 
therein  appointed  to  take  such  examination,  for  the 
purpose  of  being  examined  as  aforesaid,  and  for  the 
production  of  any  writings  or  documents  to  be 
mentioned  in  such  order,  and  may  therein  impose 
such  terms  as  to  such  examination,  and  the  costs  of 
the  application  and  proceedings  thereon,  as  he  shall 
think  just. 

49.  Such  order  shall  be  proceeded  upon   in  like  Proec«dia«t 
manner  as  an  order  made  under  the  hereinbefore  men-  f(S^z«mina. 
tioned  act  passed  in  the  first  year  of  the  reign  of  his  ^^^' 
late  Majesty  King  William  the  Fourth,  and  the  exa* 
miuation  thereon  shall  be  conducted,  and  the  deposi- 
tions taken  down  and  returned,  as  nearly  as  may  be, 
in  the  mode  now  used  on  viva  voce  examinations  under 
the  said  act  of  parliament. 

See  the  note  to  i.  47,  amtt. 

Discovert. 

• 

^.  Upon  the  application  of  either  party  to  any  Dfeeovefyor 
cause  or  other  civil  proceeding  in  any  of  the  Superior  *•■*'"*»*•• 
Courts,  upon  an  affidavit  by  such  party  ♦  of  his  belief 
that  any  document,  to  the  production  of  which  he  is 
entitled  for  the  purpose  of  discovery  or  otherwise,  is 
in  the  possession  or  powei^  of  the  opposite  party,  it 
shall  be  lawful  for  the  court  or  judge  to  order  that  the 
party  against  whom  such  application  is  made,  or  if 
such  party  is  a  body  corporate,  that  some  officer  to  be ' 
named  of  such  body  corporate  shall  answer  on  affidavit, 
stating  what  documents  he  or  they  has  or  have  in  his 
or  then*  possession  or  power  relating  to  the  matters  in 
dispute,  or  what  he  knows  as  to  the  custody  they  or 
anv  of  them  are  in,  and  whether  he  or  they  objects  or 
object  (and  if  so,  on  what  grounds)  to  the  production 
of  such  as  are  in  his  or  their  possession  or  power;  and, 
upon  such  affidavit  being  made,  the  court  or  judge  may 
make  such  further  order  thereon  as  shall  be  just. 

It  if  estential  to  diitinguish  betvreen  the  right  to  dueooery,  and 
the  narrower  right  to  ntpectian,  Thii  section  provides  primarily 
for  the  former;  and  is  in  aid  of  the  14  &  15  Vict.  c.  99,  a.  6  (see 

?•  223,  poH)f  which  enlarged  the  old  common  law  right  to  the  latter, 
t  would  thence  seem  that  an  order  for  diteovgry  shoiOd  only  be  made 

*  An  affldsvtt  Xff  the  sttoniej  for  •  party  sbroad,  has  Iweii  h«ld  not  to 
satUiy  thU  requirement  (Hund^U  t.  Clark,  11  Ezch.  718);  but  aee  Bwr- 
neti  T.  JSreop«r  (1  F.  ft  F.  412, 467  [WiUUmi  and  Willei,  JJ.] ). 
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where  there  is  reasonable  ground  to  suppose  that  the  discovery,  if 
ordered,  may  be  followed  by  impection  under  the  former  act,  or  by 
"further  order"  under  the  concluding  provisions  of  this  section 
(but  see  Forshaw  v.  Lewit,  10  Exch.  712) ;  and  thus  the  right  to 
discwery  under  this  section  may  be  considered  as  something  nar- 
rower than  that  recognized  in  equity,  where  a  defendant  may  be 
compelled  to  discover,  in  a  general  way,  his  intended  defence  (see 
Mitford's  Pleadings  in  Chancery;  Wigram  on  Discovery;  At' 
tomeff' General  v.  Corporation  t(f  London,  12  Beav.  8;  Hunt  ▼• 
Elmet,  L.  J.  28,  Ch.  680,  and  cases  there  cited ;  Gomm,  dem.  t. 
Parrott,  ten.,  3  C.  B.,  N.  S.  47). 

In  order  to  make  a  successful  application  under  this  section, 
three  leading  points  must  be  attended  to. 

1.  The  document  must  be  in  the  **  possession  or  power  of  the 
opposite  party,"  and  this  must  be  shown  with  reasonable  cer- 
ttinty  (Hewett  ▼.  Webb,  2  Jur.  N.  S.  1189,  Q.  B. ;  Bray  v.  Finch, 
1  H.  &  N.  568  ;  and  Thompeon  v.  Rubson,  2  H.  &:  N.  412). 

2.  It  must  relate  to  **  the  matters  in  dispute." 

8.  It  must  be  a  document  "  to  the  production  of  which  the  ap- 
plicant is  entitled  for  the  purpose  of  discovery  or  otherwise." 

This  is  to  be  so  construed,  as  to  limit  the  right  to  discovery 
by  that  to  inspection,  as  above  pointed  out;  and  it  may  there- 
fore be  well  to  consider  in  this  place  the  cases  in  which  inspection 
may  be  had,  Istly,  at  common  law ;  2ndly,  under  the  14  fir  15  Vict, 
c.  99,  8.  6 ;  Srdly,  under  special  statutes,  and  circumstances. 

Inspeeiionai  IsL  It  has  long  been  the  practice  of  the  courts,  in  the  exercise 
of  their  equitable  jurisdiction,  to  grant  inspection  of  any  instru- 
ment on  which  the  plaintiff  seeks  to  charge  the  defendant  as  a 
party  to  such  instrument  (Aa<r/(/fe  y.Bleasby,  8  Bing.  148);  when 
only  one  part  of  the  instrument  has  been  executed,  and  the  party 
holding  it,  is  consequently  trustee  for  both  ( Blogg  v.  Kent,  6  Bing. 

614;  Devanoge  v.  Bouverie,  8  Bing.  1 ;   Doe  d. v.  Slight,  1 

Dowl.  163;  Doe  d.  Morris  v.  Roe,  1  M.  &  W.  207);  so  where  a 
counterpart  has  been  lost  (Street  v.  Broum,  6  Taunt.  302 :  see  also 
Woodcock  V.  Worthitiglon,  2  Y.  &  J.  4;  Neale  v.  Swind,  2  Cr.  & 
J.  278  ;  Travis  v.  Collins,  2  Cr.  3r  J.  625).  The  holder  must  be 
a  party,  or  identical  with  a  party,  to  the  action  {Doe  d.  Morris  v. 
Moe,  I  M.  &  W.  207).  He  must  be  in  a  position  to  be  regarded 
as  a  trustee  for  the  party  requiring  inspection  {Ratcliffe  v.  Bleasby, 
supra  ;  Cocks  v.  Sash,  9  Bing.  723) :  thus  an  agent  has  been  com- 
pelled to  grant  inspection  of  books  to  his  principal  {Jones  v. 
Palmer,  4  Dowl.  446) ;  an  attorney  to  grant  inspection  of  a  case  to 
his  client  {Evans  v.  Delegal,  4  Dowl.  374);  a  member  of  a  provi- 
sional committee  to  grant  inspection  of  the  subscribers'  agreement 
to  an  allottee  {Steadman  v.  Arden,  15  M.  &  W.  587): 

The  party  requiring  inspection  must  be  a  party,  or  make  title 
under  a  party,  to  the  instrument  (5mif A  v.  Winter^  3  M.&  W.  809  ; 
Lawrence  v.  Hooker,  5  Bing.  6 ;  Cocks  v.  Nash,  9  Bing.  723). 

Inspection  is  granted  to  enable  a  party  to  frame  his  pleading, 
or  to  support  his  action  or  defence,  as  the  case  may  be,  tbou^ 
the  document  is  not  declared  upon  {Steadman  t.  Arden,  snpra); 
.but  it  is  not  granted  for  other  purposes. 

It  is  not  granted  for  the  purpose  of  enabling  one  party  to  rebut 

the  anticipated  case  of  the  other  (Hunt  v.  Heuntt^  7  Exch.  236; 

Wright  V.  Morrey,  L.  J.  24,  Ex.  259 ;  and  Riccard  v.  Inclosure 

L.  J.  24,  Q.  B.  49 :  and  compare  BritiA  Empire 
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Campam^  ▼.  Somei,  at  Law,  5  W.  R.  469, Q.  B^  with  8.  C,  in  Chan- 
cery, 6  W.  R.  818  $  Shadweil  ▼.  Shadwell,  L  J.  28,  C.  P.  816  ;  and 
London  Got  Light  Compamy  ▼.  Chtltea  ( KeWry),  L.  J.  28,  C.  P. 
275 :  see  also  caaes  i^fr^),  It  haa  been  refused  when  sought  for 
as  a  foundation  for  a  plea  in  abatement  (BooU  ▼.  Bird,  2  D. &  R. 
419),  and  where  sought  for  the  purpose  of  procuring  evidence  in 
another  action  {TemperUy  ▼.  IVUMt,  6  E.  &  B.  880);  also  where 
the  object  was  to  discover  alleged  forgeries  {Chetwindv.  MamtUf 
1  B.  &  P.  271 ;  HUdyard  ▼.  Smith,  1  Bing.  461);  to  discover  in- 
solvency  of  a  company  (in  which  defendant  was  a  member)  so  aa 
to  support  a  plea  of  justification  in  an  action  of  defamation  (Met* 
Saloam  Ommihus  Company  v.  Howkint,  4  H.  &  N.  146).  But  see 
Woimr  V.  Deotreux  (9  OowL  672),  where  Tindal,  C.  J.,  takes  it 
for  granted  that  a  auggestion  of  forgery,  or  an  allegation  that  the 
inatrument  had  been  dealt  with  since  it  was  executed,  or  the 
party  swearing  that  he  had  no  recollection  of  having  made  a  note, 
would  be  ground  for  an  inspection.  It  has  been  decided  that  an 
allegation  that  the  plaintiff  procured  bills  by  fraud,  is  no  ground 
for  an  application  ( Threlfallv,  Wehiter,  1  Bing.  161).  Inspection 
has  been  refused  when  asked  with  a  view  to  the  discussion  of  a 
rule  for  a  new  trial  ( fVood  v.  Morewood,  9  Dowl.  44) ;  and  in- 
spection of  a  partnership  deed,  which  the  plaintiff  had  refused  to 
execute,  was  refused  to  him,  in  a  suit  brought  by  him  for  breach  of 
the  agreement  to  take  him  into  partnership ;  aa  he  was  no  party  to 
,the  deed  ( Ratcliff  v.  Bleooby,  iupra).  So  inspection  of  letters  re- 
delivered by  the  defendant  to  the  plaintiff,  and  which  he  alleged 
contained  a  release  of  his  promise,  was  refused ;  the  plaintiff  not 
heing  a  trustee  {Goodliff,  Puller,  14  M.  8t  W.4).  Inspection 
will  be  refused  where  the  object  is  to  enforce  penalties  (see  cases 
on  forfeiture  irfra,  and  Chauneey  v.  Tahourden^  2  Atk.  392;  BuU 
lock  V.  Riehardeon^  1 1  Ves.  878;  and  PriteheU  v.  Smart,  L.  J.  18, 
C.  P.  11).  Where  title  to  land  came  into  question  in  an  action 
of  trespass,  inspection  was  refused  (Pickering  v.  Noyee,  1  B.  &  C. 
262).  But  a  defendant  in  ejectment,  brought  upon  a  forfeiture, 
has  been  allowed  inspection  of  the  leases  under  which  he  claimed 
(Doe  dero.  Child  v.  Roe,  1  E.  &  B.  279).  A  plaintiff  in  eject- 
ment, brought  upon  a  forfeiture  strictly  so  called,  would  ha 
refused  inspection ;  though  otherwise  he  would  seem  entitled  to 
it  (see  Wigram  on  Discovery,  184;  Bottler  v.  Jllington,  8  Atk. 
468 ;  and  Attomey-Ooneral  v.  DttpUtsis,  2  Vea.  sen.  286 ;  see  also 
Rieeard  v.  Ineloeure  Commieeionere,  tmpra  \  and  Coeter  v.  Barings 
2C.L.  R.811). 

If  the  document  is  not  under  the  control  of  the  party,  an  order 
will  not  be  made  (UddeU  v.  Norton,  L.  J.  23,  Ch.  169);  but  the 
lien  of  the  party's  attomer  is  no  answer  to  an  application  for  in- 
spection (£«y  V.  Barlow,  1  Exch.  800 ;  see  also  Ex  parte  Shaw, 
Jacob,  272  i*Rodiek  v.  Gandell,  10  Beav.  270);  and  where  the 
person  entitled  to  the  lien,  is  willing  to  allow  inspection,  the 
party  cannot  resist  an  order,  aa  the  privilege  of  lien  can  only  be 
taken  advantage  of  by  the  person  entitled  to  it. 

ft  appears  that  the  abolition  of  profert  and  oyer,  and  the  nature 
of  Uie  substituted  proceeding,  render  the  judges  more  liberal  in 
the  exercise  of  this  equitable  jurisdiction,  even  if  they  do  not 
incidentally  enlarge  it  (see  per  Lord  Campbell  in  Doe  d.  Child  v. 
jRoe,  empra ;  and  per  Willes,  J.,  in  The  Penarth  Harhemr,  ^  Comm 
pony  V.  Cardif  Waiorworke  Company,  L.  J.  29,  C.  P.  280). 

2nd.  Inspection  under  14  8t  16  Vict  c.  99,  s.  6;  which  enacts  /mmMm 
**  that  whenever  any  action  or  other  legal  proceeding  shall  hence*  nnder  144  ifi 
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Virt.  c.  99»       forth  be  pending  in  any  of  the  superior  Courts  of  Coromoii  Lsw 
'■  ^'  at  Westminster  or  Dublin,  or  the  Court  of  Common  Pleas  for  the 

county  palatine  at  Lancaster,  or  the  Court  of  Pleas  for  the  county 
of  Durham,  such  Court  and  each  of  the  Judges  thereof  may  respec 
tively,  on  application  made  for  such  purpose  by  either  of  the 
litigants,  compel  the  opposite  party  to  allow  the  party  making 
the  application  to  inspect  all  documents  in  the  custody  or  under 
the  control  of  such  opposite  party  relating  to  such  action  or  other 
legal  proceeding,  and,  if  necessary,  to  take  examined  copies  of 
the  same,  or  to  procure  the  same  to  be  duly  stamped,  in  all  cases 
in  which,  previous  to  the  passing  of  this  act,  a  discovery  might 
have  been  obtained  by  filing  a  bill,  or  by  any  other  proceeding 
in  a  Court  of  Equity  at  the  instance  of  the  party  so  making  ap<* 
plication  as  aforesaid  to  the  said  Court  or  Judge/' 

Very  many  cases  have  been  decided  upon  this  section,  the  most 
important  of  which  still  is,  Hunt  y.Heweit  (7  Excb.  236).  The 
power  given  to  the  courts  is  to  allow  not  a  discovery,  but  an  in- 
spection of  the  documents  in  the  custody,  of  the  opposite  party, 
with  certain  restrictions  or  limitations.  Firstly,  there  must  be  « 
suit  or  other  proceeding  pending ;  secondly,  die  documents  must 
relate  to  such  action,  suit  or  other  proceeding ;  and  thirdly,  the 
cases  in  which  inspection  is  to  be  granted,  must  be  such  as  those 
where  inspection  could  be  obtained  by  filing  a  bill  for  discovery 
in  chancery  ( Hunt  v.  Hewett^  tupra ;  Goinm,  dem,  v.  Parrott,  itn*^ 
S  C.  B.,  N.  S.  47).  A  party  is  not  entitled  to  search  the  other 
party's  papers  with  a  view  of  finding  out  some  invalidity  in  the 
case  put  forward  by  him  (ShadweU  v.  Shadwelly  L.  J.  28,  C.  P. 
815).  He  can  inspect  those  papers,  and  those  only,  that  may 
support  the  case  on  which  he  himself  relies  {Rapter  v.  Collinsomi 
L.  J.  21,  Q.  B.  68 ;  Qaliwoitky  v.  Nmnnan^  L.  J.  21,  Q.  B.  70; 
Scott  V.  WtOktr,  1  C.  L.  R.  944 ;  ColHnt  v.  YaUs,  L.  J.  27,  Ex.  150 
[libel];  Reynoldton  v.  Morton,  36  L.  T.  462,  Q.  B.;  Coleman  y* 
Truman^  L.  J.  28,  Ex.  5) :  but  the  right  to  such  inspection,  when 
so  far  established,  is  not  affected  by  the  consideration  that  the 
documents  also  go  to  make  out  the  case  of  the  party  who  holds 
them  {Co*ter  v.  Barings  2  C.  L.  R.  811 ;  Loudon  Gat  Light  Cam^ 
pony  V.  Cheltea  Vettry,  L.  J.  28,  C.  P.  275). 
See  also  cases  cited  (pp.  223,  224)  supra. 
The  leading  cases  in  equity,  on  the  subject  of  discovery  and 
inspection,  in  addition  to  others  already  cited,  are  Smith  v.  Dukt 
of  Bem^fort  ( 1  Hare,  507 ;  1  Phillips,  209) ;  Bolton  v.  Corporation 
if  Liverpool  ( 1  M.  &  K.  88 ;  3  Sim.  487).  See  also  Short  v.  Mercier 
(3  Mac.  &  Gord.  205 ;  Htmt  v.  Elmet  (L.  J.  28,  Ch.  680) ;  Adame 
▼.  Lloyd  (6  W.  R.  752,  Ex.);  Lind  v.  Isle  if  Wight  Ferry  Company 
(S  W.  R.  540,  Ch.,  V.  C.  W.);  and  Mertens  v.  Haigh  ( 1  John.  735). 
AjfldaHton  J^^^  old  mode  of  obtaining  inspection  ought  to  be  adopted 
which  to  with  such  alterations  as  the  nsture  of  the  case  requires.*  When 
^>p'y*  an  inspection  is  opposed,  an  affidavit  is  necessary  as  to  all  the 

disputed  facts ;  and  if  all  are  disputed,  the  affidavit  ought  to  state 
as  sufficient  a  case,  in  all  respects,  to  entitle  the  party  to  inspect, 
as  would  have  been  necessary  to  obtain  that  inspection  which 
the  court  bad  before  and  still  has  power  to  grant  at  common 
law  (Pepper  v.  Chamber,  L.  J.  21,  Ex.  81).  The  affidavit  ought 
not  only  to  show  that  an  action  is  pending;  but  ought  also  to 
etate  not  a  mere  suggestion,  but  circumstances  sufficient  to  satisfy 
the  court  or  judge,  that  there  are  in  the  possession,  or  under  the 

*  See  M  to  applyiDg  for  inspeetion,  before  deelsmtioB,  Jones  v.  Mar^yrenoss 
(L.  J.  19,  £z.  86«). 
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control  of  the  oppo«ite  party,  certain  documents,  and  that  theae  are 
relevant  to  iuch  action,  and  to  the  case  of  the  party  seeking  to 
inspect  them  {Hunt  y.  Hewitt,  supra),  A  party  is  not  entitled,  by 
alleging  that  his  opponent  has  documents  in  his  possession,  to 
call  on  nim  to  answer  by  affidavit  whether  he  has  any  such  docu- 
ments in  his  possession  relating  to  the  matters  in  question,  and,  if 
any,  to  specify  what  they  are  {Rayner  v.  Allkuaen  and  Gahwcrthy 
V«  NvrmoHf  tupra). 

The  affidavit  must  state  such  foots  as  would  enable  the  appli- 
cant, by  a  bill  of  discovery,  to  obtain  inspection  of  the  documents. 
The  right  of  the  plaintiff  (in  equity)  is  limited  firstly,  to  a  discovery 
confined  to  a  question  in  the  cause ;  secondly,  to  such  material 
documents  as  relate  to  the  proof  of  the  plaintiff's  case  on  the 
triaL  It  does  not  extend  to  the  discovery  of  the  manner  in  which 
the  defendant's  (in  equity)  case  is  to  be  established,  or  to  evi- 
dence which  relates  exclusively  to  his  case.  The  party  applying 
must  show  firstly,  what  is  the  nature  of  the  suit,  and  of  the  ques- 
tion to  be  tried  in  it;  and  he  should  also  depose  to  his  having 
just  ground  to  maintain  or  defend  it ;  and,  secondly,  the  affidavit 
ought  to  state  with  sufficient  distinctness  the  reason  of  the  appli- 
cation,  and  the  nature  of  the  docuraenu,  in  order  that  it  may 
a|mear  to  the  court  or  judge  that  the  documents  are  asked  for,  in 
order  to  enable  the  party  applying  to  support  hia  own  case,  and 
not  merely  to  find  a  flaw  in  the  case  of  his  opponent ;  and  also 
that  the  opponent  may  admit  or  deny  the  posaession  of  tbem 
{Hunt  V.  Hewitt,  tupra). 

Inspection  haa  been  ordered  of  books  kept  at  a  private  lunatic 
asylum  under  8  &  9  Vict  e.  100  {HiU  v.  PkiUp,  7  Exch.  232 ; 
Bmek  V.  StilweU,  4  H.  &  N.  468). 


rfaftrfft. 


Srd.  As  to  inspection  of  property  under  C.  L.  P.  A.  1864^   Impeeti^m 
see  &  68,  poet.  *^uUr  other 

As  to  inspection  under  15  ft  16  Vict.  c.  88,  s.  42  (Patents), 
see  Jonee  v.  £m  (L.  J.  26,  Ex  241);  Patent  Type  Founding  Com- 
pamy  v.  WalUr  (8  W.  R.  353,  Ch.),  where  refused  at  law  {Patent 
Type  Founding  Company  v.  Lloyd,  6  H.  &  N.  192) ;  see  also  Amiee 
▼.  JM:iey(L.J.2S,aB.84);  Shaw  y.  Bank  t(f  England  {L,  J,  22^ 
Ex.  26  and  210);  HoUemd  v.  Fea  (L.  J.  23,  Q.  B.  211  and  537)| 
and  ruii  ▼.  Smith  (L.  J.  23,  Q.  B.  3M). 

There  are  also  provisions  for  inspection  contained  in  statutes 
regulating  companies  and  other  public  bodies,  which  see  pro  re 
nati  I  and,  among  other  cases,  Reg.  v.  MariquUa,  Jj^,  Mining  Com^ 
pony  (L.  J,  28,  Q.  B.  67). 

As  to  inspection  of  public  documents,  parochial  and  corporation 
tiooks  and  court  rolla,  aee  Chitty's  Practice,  10th  ed.  pL  v,  c«  xvi 
and  as  to  the  latter,  aee  alao  R.  O.,  H.  T.  1853,  r.  31,  poet. 


Upon  an  order  for  inspection  of  documents,  a  place  for  in- 
spection should  be  named.  If  in  an  action,  the  order  may  be 
made  before  issue  joined  {Roger  v.  Turner,  L.  J.  21,  Ex.  8);  and 
even  before  plea  {Forehaw  v.  Lewie,  10  Exch.  712). 

The  opposite  party,  upon  an  application  for  inepeetion,  may 
anawer  the  affidavit  by  swearing  that  he  has  no  such  documents, 
or  thst  they  relate  exclusively  to  his  own  case,  or  that  he  is  for 
sufficient  reason  privileged' from  producing  them  {Hill  v.  Philip, 
7  Exch.  232 ;  PrilehettY.  Smart,  Short  v.  Mercier,  and  other  casea 
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cited  tupra) ;  [as  to  confidential  communications,  lee  Colmtm  y. 
Trueman  (8  H.  &  N.  871).  where,  upon  a  plea  of  fraud,  inspec- 
tion was  ordered  of  correspondence  between  plaintiffs  and  tneir 
agents] ;  or  he  may  submit  to  show  parts  covering  the  remainder, 
on  an  affidavit  that  the  part  concealed  does  not  in  any  way  relate 
to  the  other  party's  case  {Hunt  y.  Hewitt,  tupra).  But,  temble, 
that  privilege  from  inspection,  is  not  necessarily  a  sufficient  answer 
to  an  application  for  discovery  {Fonhaw  v.  Lewit,  10  Exch.  712) ; 
M€d  atuere. 

Tne  costs  of  inspection  are  generally  ordered  to  be  paid  by  the 
party  applying,  and  the  costs  of  the  application  to  be  costs  in  the 
cause  ;  but  as  there  is  no  general  rule  upon  the  subject  (Stilwell 
v.  Ruck,  4  H.  &  N.  468),  the  order  should  provide  for  the  costs 
{Smith  V.  G.  W,  K  Company y  L.  J.  25,  Q.  B.  279) ;  otherwise  none 
can  be  recovered. 


Power  to  de- 
liver writtsa 
interrog»> 
torias  to  op- 
poiltt  party. 


Jnterroga" 
torUtinad' 


Interrogatories. 

51,  In  all  causes  in  any  of  the  Superior  Courts,  hj 
order  of  the  court  or  a  judge,  the  pUintiff  may,  witli 
the  declaration,  and  the  defendant  may,  with  the  plea^ 
or  either  of  them  by  leave*  of  the  court  or  a  judge 
may,  at  any  other  time,  deliver  to  the  opposite  party 
or  his  attorney  (provided  such  party,  if  not  a  body 
corporate,  would  be  liable  to  be  called  and  examined 
as  a  witness  upon  such  matter)  interrogatories  in 
writing  upon  any  matter  as  to  which  discovery  may  be 
sought,  and  require  such  party,  or  in  the  case  of  a  body 
corporate,  any  of  the  officers  of  such  body  corporate,! 
within  ten  days  to  answer  the  questions  in  writing  by 
affidavit,  to  be  sworn  and  filed  in  the  ordinary  way; 
and  any  party  or  officer  omitting,  without  just  cause, 
sufficiently  to  answer  all  questions  as  to  which  a  dis- 
covery may  be  sought  within  the  above  time,  or  such 
extended  time  as  the  court  or  a  judge  shall  allow,  shall 
be  deemed  to  have  committed  a  contempt  of  the  court, 
and  shall  be  liable  to  be  proceeded  against  accordingly. 

It  appears  upon  the  construction  of  this  section — coupling 
together  the  liability  **  to  be  examined  as  a  witness  upon  such 
matter,"  with  the  right  to  interrogate  "  upon  any  matter  as  to 
which  discovery  may  be  sought" — that  such  interrogatories  are 
not  within  the  meaning  of  this  section  :  -> 

1.  As  seek  exclusively  for  the  case  of  the  other  side  (Carew  v. 
Dttvieaf  5  E.  &  B.  709  s  Whately  v.  Crawford,  5  E.  &  B.  709 ; 
Edwards  v.  Wak^ld,  6  E.  &  B.  468  ;  Horton  v.  Bott,  2  H.  &  N. 
249  (ejectment);  Moor9  y.  Roberts,  8  C.  B.,  N.  8.  671 ;  Adams  y. 

*  ThU  ii  very  olMcnrelj  (kamed :  in  practice,  leave  is  invariably  required, 
whether  the  Interrogatoriea  be  delivered  with  the  declaration,  or  with  the 
plea,  or  "  at  any  other  time."  Compare  s.  52,  post.  The  time  of  the  appli- 
cation ia  not  io  material  as  its  other  circumitancci.  See  ai  to  time,  Jom^  v. 
Bamm,  17  C.  B.  696 ;  but  sanblSt  that  when  the  application  is  made  at  such 
**  other  time,"  the  afflciavit  in  iu,>port  may  be  required  to  dUctose  merits 
{Martin  v.  Hemming,  10  Exch.  478 ;  sed  qutere,  see  James  v.  Barnes,  supra, 

t  Thia  haa  been  extended  to  a  public  officer  of  a  joint  stock  tiank  under 
7  Gea  4,  c.  46  {M'Kessam,  P.  0.,  v.  EoU,  4  H.  *  N.  7S8). 
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Lhjfd^  3  H.  &  N.  851 ;  London  GatUgki  Companp  ▼.  Chelsea  Vutry^ 
L.  J.  28,  C.  P.  275)  i  and  ice  a  duUnction  well  Uken  in  TkU  v. 
XeMJr(10£zch.  704). 

2.  That  are  of  a  merely  fiihing  character  {Moore  v.  Boberte,  mH 
Muprm  I  Alter  ▼.  WiUuon,  7  W.  R.  265,  Ex.). 

3.  That  are  not  reaaonably  relevant  to  the  matter  in  dispute 
(Hobton  ▼.  Cooke  and  anoihor^  2  H.  &  N.  766). 

4l  That  are  unnecessary,  or  useless  {^Bird  ▼.  Malzy,  1  C.  B., 
N.  8.  308). 

5.  That  seek  to  establish  a  forfeiture  (Map  ▼.  HatokinM,  L.  J. 
24,  Ex.  309;  Morion  v.  Boii,  aM  eupra,  distinguishing  FUienfft  ▼. 
FletckeTf  L.  J.  25,  Ex.  94;  but  see  Ckeeler  ▼.  Wortley,  17  C.  B. 
410,  aa  to  right  to  adaUnisier  such  interrogatories  subject  to  ex- 
ception upon  answer. 

6.  That  seek  to  contradict  a  written  instrument  (Moore  v. 
Boberttt  ubi  enpra), 

7.  That  are  privileged  upon  grounds  of  public  interest :  (see 
principle  explained  in  Beaieon  v.  Skene,  8  W.  R.  544^  Ex.). 

But  interrogatories  may  be  admissible : —  Jnt§iio§a 

1.  The  answers  to  which  may  expose  other  persons  to  actions  (^[^ 
(Telfeyv.  Aw/cw,  18C.  B.  648).  •***•• 

2.  The  answers  to  which  may  expose  the  pvty  interrogated  to 
penalties  (Oebom  v.  London  Dock  Company^  10  Exch.  698) ;  but 
the  party  interrogated  may  except  upon  his  answer  to  the  objec- 
tionable questions  (see  Scott  w.MUler,  1  John.  220 ;  S.  C,  L.  J.  28, 
Ch.  584). 

3.  Where  a  defendant  in  ejectment  seeks  to  discover  the  cha- 
racter in  which  the  plaintiff  claims,  and  the  pedigree  upon  which 
be  relies  {FUierqft  v.  Fietcker,  ubi  tupra). 

4.  That  seek  secondary  evidence  of  lost  written  document8(  JVol^ 
verkamptoM  Waterworke  Company  v.  Hawkrford,  5  C.  B.,  N.  S.  708). 

5.  That  inquire  into  confidential  communications  that  the  party 
interrogated  would  not  be  privileged  from  disclosing  upon  oral 
examination  ( Tkol  v.  Leatk,  10  Exch.  704 ;  Colman  v.  Tmeman,  3 
H.  &  N.  871). 

See  further  upon  this  subject  the  note  to  s.  50,  ante;  and 
Wigram  on  Discovery. 

Interrogatories  may  be  delivered  by  defendant  to  plaintiff,  ^Fmettee, 
although  the  plaintiff  is  a  foreigner  and  out  of  the  jurisdiction  of 
the  court  (PoM  v.  Young ,  L.  J.  25,  Q.  B.  28,  B.  C.  per  Erie,  J.). 

It  has  been  said  (Zar\fl  v.  Thornton,  L.  J.  26,  Ex.  214),  that 
the  forms  of  interrogatories,  and  the  particular  interrogatories  to 
be  allowed,  might  l^  settled  at  chambers ;  but  see  contra,  Bobtem 
v.  Cooke  and  another,  ubi  supra. 

As  to  affidavit  in  support  of  application  to  deliver  interroga- 
tories, see  s.  52 ;  as  to  proceedings  upon  order,  see  ss.  53^56 1 
and  aa  to  costs,  see  s.  57,  post. 

It  may  be  gathered  fh>m  the  above  cases,  that  the  common 
practice  is  to  give  leave  to  deliver  not  interrogatories  generally, 
out  certain  particular  and  approved  interrogatories;  and  that 
thus  the  judges  have  to  determine  not  merely  that  the  circum- 
stances of  the  case  are  such  as  to  render  the  administration 
of  interrogatories  generally  proper,  but  also  that  the  particular 
interrogatories  proposed  are  themselves  severally  proper.  This 
double  proceeding,  if  carefully  applied,  would  necessarily  take  up 
much  of  the  valuable  time  of  the  judge  at  chambers;  but,  in 
practice,  substantial  injustice  to  the  suitor,  who  seeka  to  interro- 
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gate  his  opponent,  ii  the  more  common  evil ;  as  it  it  oftentimes 
next  to  impossible  for  a  judge  to  make  himself  acquainted,  upon 
an  interlocutory  application  made  amid  the  hurry  and  conftisioQ 
of  his  chambers,  with  the  bearini;  of  particular  questions  on  the 
perhaps  complicated  matters  in  dispute  in  such  actions,  as  those 
generally  are,  in  which  parties  are  advised  to  have  recourse  to 
interrogatories ;  and  it  is  even,  when  not  difficult,  still  very  in* 
expedient,  in  many  cases,  to  parade  before  one's  opponent,  who 
probably  will  have  to  frame  the  answers,  the  hoped-for  results 
of  questions,  which  are  only  sought  to  be  put  when  other 
means  of  evidence  have  failed.  It  would  seem  better  that,  when 
the  judge  has  ascertained  that  the  circumstances  of  the  action 
show  that  the  delivery  of  some  interrogatories  is  a  reasonable 
proceeding,  he  should  leave  it  to  the  party  interrogating  to  put 
at  his  own  costs  such  questions  as  he  msv  be  advised  ;  and  to 
the  party  interrogated  to  except  at  his  risk  (s.  53,  pott)  to  such 
qaestions  as  he  is  advised  not  to  answer.  This  practice  would 
be  more  convenient  and  useful  in  practice,  more  congruous  with 
that  in  eomimili  catu  in  chancery,  more  consistent  with  the  terms  of 
the  whole  enactment  (including  s.  53),  and  even  more  conformable 
with  the  terms  of  the  ordinary  judge's  order  made  under  it;  and 
it  would,  moreover,  seem  to  be  countenanced  by  Otbom  v.  London 
Dock  Company,  Chester  ▼.  Wortley  and  Jamet  v.  Bame$,  ubi  tnpra, 

^2.  The  application  for  such  order  shall  be  made 
upon  an  affidavit  of  the  party  proposing  to  interrogate, 
and  his  attorney  or  agent,  or,  in  the  case  of  a  body 
corporate,  of  their  attorney  or  agent,  stating  that  the 
deponents  or  deponent  believe  or  believes  that  the 
party  proposing  to  interrogate,  whether  plaintiff  or 
defendant,  will  derive  material  benefit  in  the  cause 
from  the  discovery  which  he  seeks,  that  there  is  a  good 
cause  of  action  or  defence  upon  the  merits,*  and  if  the 
application  be  made  on  the  part  of  the  defendant,  that 
the  discovery  is  not  sought  for  the  purpose  of  delay  ; 
provided  that,  where  it  shall  happen  from  unavoidable 
circumstances,  that  the  plaintiff  or  defendant  cannot 
join  in  such  affidavit,  the  court  or  judge  may,  if  they 
or  he  think  fit,  upon  affidavits  of  such  circumstances 
by  which  the  party  is  prevented  from  so  joining  therein, 
allow  and  order  that  the  interrogatories  may  be  deli* 
vered  without  such  affidavit.f 

53.  In  case  of  omission,  without  just  cause,  to  an- 
swer sufficiently  such  written  interrogatories,  it  shall 
be  lawful  for  the  court  or  a  judge,  at  their  or  his  dis- 
cretion, to  direct  an  oral  examination  of  the  interro- 
gated party,  as  to  such  points  as  they  or  he  may  direct 

*  Tbia  applies  to  plaintiifa,  at  well  a«  defendants  {Uof  v.  Hawkim$t  11 
Ezeb.  210) :  ai  to  di$eto»ing  merits,  tee  Martin  v.  HnmUnp,  10  Exob.  479; 
Croowtet  v.  Morriion,  i  E.  s  B.  984 ;  and  better,  eonirm,  Jmatm  v.  ^eniti,  17 
C.  B.  596 ;  S.  C.  L.J,  95,  C.  P.  189. 

t  Tbis  latter  proviso  renders  unnecetsaiy  the  application  to  the  present 
section  of  the  Interpivtatlou  put  upon  a.  61  in  Jf'JTMMii  v.  Bolt  (4  H.  a  M. 
t99). 
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before  a  judge  or  master;  and  the  court  or  judge  may  ' 
bj  such  rule  or  order,  or  any  subsequent  rule  or  order, 
command  the  attendance  of  such  party  or  parties  before 
the  person  appointed  to  take  such  examination,  for  the 
purpose  of  being  orally  examined  as  aforesaid,  or  the 
production  of  any  writings  or  other  documents  to  be 
mentioned  in  such  rule  or  order,  and  may  impose 
therein  such  terms  as  to  such  examination,  and  the 
costs  of  the  application,  and  of  the  proceedings  thereon, 
and  otherwise,  as  to  such  court  or  judge  shall  seem 
just. 

As  to  what  constitutes  '*  just  cause/'  see  notes  to  ss.  50,  5\, 
ante ;  and  Turk  ▼.  Syne  ( L.  J.  27»  Ex.  54}  ;  Oeary  ▼.  Burton  (L.  J. 
29,  Ex.  280). 

The  answers  should  follow  the  order  of  the  interrogatories,  and 
answer,  or  assign  reasons  for  not  answering  each  interrogatory 
apecifically  {Chetter  t.  Worthy,  18  C.  fi.  239).*  As  the  answer 
must  be  made  by  affidavit,  the  requirements  of  R.  G.,  M.  V.  1854, 
r.  2,  poet,  must  be  complied  with.  See  as  to  sufficiency  of  answers 
about  documents,  Adame  v.  Lloyd  (8  H.  &  N.  851 ).  It  has  been 
held  that  a  party  interrogated  is  not  bound  to  set  out  the  contents, 
or  copies  of  documents  admitted  by  his  answer  to  be  in  his  pos- 
session ;  but  that  application  for  such  purpose  must  be  made  under 
s.  50,  ante  {Scott  v.  Zygomalas,  L.  J.  24,  Q.  B.  129);  sed  queere. 

The  application  for  an  order  under  this  section  should  be  made 
promptly  [Chester  v.  Wortley,  mbi  eupra). 

The  rule  is  niei  only  in  the  first  instance  (  Turk  v,  Syne^  uhi  eupra). 

See  also  Swtft  ▼.  Nun  (L.  J.  26,  Ex.  S6), 

Applications  under  this  section  should  be  made  at  chambers 
in  the  first  instance  (Bender  v.  ZimmermoMt  L.  J.  29,  Ex.  244 ; 
Meadowe  v.  Kirkman,  86  L.  T.  251,  Ex.) 

54,  Such  rule  or  order  shall  have  the  same  force  Proeeedings 
and  e^ct,  and  may  be  proceeded  upon  in  like  manner,  JSJf^oJ^^der. 
as  an  order  made  under  the  said  hereinbefore-mentioned 

act  passed  in  the  first  year  of  the  reign  of  his  late  Ma- 
jesty King  William  the  Fourth. 

See  note  to  s.  47  (p.  219),  ante, 

A  rule  for  attachment  under  this  section,  was  refused  where 
the  attorney  of  a  foreigner  had  been  served  with  interrogatories, 
and  default  was  made  in  answering  them ;  but  it  did  not  appear 
that  the  foreigner  personally  knew  of  the  order,  or  was  within  the 
Jurisdiction  ( Von  Hoff  v.  Hoerster,  L.  J.  27,  Ex.  299 :  see  also 
Currtm  ▼.  E/pkinstone,  4  W.  R.  50,  Q.  B. ;  and  Hill  v.  Glen,  26 
L.  T.  pp.  62  and  107,  Ex.) 

55.  Whenever,  by  virtue  of  this  act,  an  examination  Depoiitions 
of  any  witness  or  witnesses  has  been  taken  before  a  ef^JJII^^ 
judge  of  one  of  the  said  Superior  Courts,  or  before  a  tions  to  be 
master,  the  depositions  taken  down  by  such  examiner  ^^i^,  ^^ 
shall  be  returned  to  and  kept  in  the  master*s  office  of  oiHce. 
the  court  in  which  the  proceedings  are  pending;  and 

office  copies  of  such  depositions  nu&y  be  given  out,  and 
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the  depositions  may  be  otherwise  used,  in  the  same 
manner  as  in  the  case  of  depositions  taken  under  the 
hereinbefore-mentioned  act  passed  in  the  first  year  of 
the  reign  of  his  late  Majesty  King  William  the  Fourth, 

See  note  to  s.  47  (p.  219),  ante. 
See  R.  G.,  H.  T.  18^3,  r.  ZZ^  pott. 

56.  It  shall  be  lawful  for  every  judge  or  master 
named  in  any  such  rule  or  order  as  aforesaid  for  taking 
examinations  under  this  act,  and  he  is  hereby  required 
to  make,  if  need  be,  a  special  report  to  the  court  in 
which  such  proceedings  are  pending,  touching  such 
examination,  and  the  conduct  or  absence  of  any  wit- 
ness or  other  person  thereon  or  relating  thereto;  and 
the  court  is  hereby  authorized  to  institute  such  pro- 
ceedings and  make  such  order  and  orders  upon  such 
report  as  justice  may  require,  and  as  may  be  instituted 
and  made  in  any  case  of  contempt  of  the  court. 

57.  The  costs  of  every  application  for  any  rule  or 
order  to  be  made  for  the  examination  of  witnesses  by 
virtue  of  this  act,  and  of  the  rule  or  order  and  pro- 
ceedings thereon,  shall  be  in  thediscretion  of  the  court 
or  judge  by  whom  such  rule  or  order  is  made. 

This,  and  the  preceding  section  follow  the  language  of  corre- 
sponding sections  in  the  1  Will.  4,  c.  22 ;  see  note  to  a.  47  (p.  219), 
ante. 

If  the  order  does  not  provide  for  costs,  none  can  be  had ;  see 
SmUh  ▼.  G.  W.  R,  Company  (L.  J.  25,  Q.  B.  279)  ;  and  SiUwell  v. 
Ruck,  4  H.  &  N.  468. 
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68.  Either  party  shall  be  at  liberty  to  apply  to  the 
court  or  a  judge  for  a  rule  or  order  for  the  inspection 
by  the  jury,  or  by  himself,  or  by  his  witnesses,  of  any 
real  or  personal  property,  the  inspection  of  which  may 
be  material  to  the  proper  determination  of  the  question 
in  dispute;  and  it  shall  be  lawful  for  the  court  or  a 
judge,  if  they  or  he  think  fit,  to  make  such  rule  or 
order  upon  such  terms  as  to  costs  and  otherwise  as 
such  court  or  judge  may  direct:  provided  always,  that 
nothing  herein  contained  shall  affect  the  provisions  of 
"The  Common  Law  Procedure  Act,  1852,"  or  any 
previous  act,  as  to  obtaining  a  view  by  a  jury:  pro- 
vided also,  lliat  all  rules  and  regulations  now  in  force 
and  applicable  to  the  proceedings  by  view  under  the 
said  last-mentioned  act  shall  be  held  to  apply  to  pro- 
ceedings for  inspection  by  a  jury  under  the  provisions 
of  this  act,  or  as  near  thereto  as  may  be. 

By  the  C.  L.  P.  A.  1862,  a.  114  (p.  89),  amU,  the  former  writ  of 
▼lew  was  abolished,  and  a  new  proceeding  substituted. 
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See  an  order  for  inspection  of  real  property  made  in  chancery 
by  Stuart,  V.  C,  and  revised  by  the  Lords  Justices  in  Ennor  ▼. 
BanotU  (8  W.  R.  300) ;  see  also,  when  reported,  Bennett  t.  Or\fflth$t 
Q.  B.,  26  Nov.  1860. 

A  somewhat  similar  power  to  grant  intpeetion  was  conferred  on  Inepeetion 
the  Courts  of  Common  Law  by  the  Patent  Law  Amendment  Act,  5^^  Parent 
1852,  s.  42.  Under  that  statute  it  has  been  held  that  an  applica- 
tion  to  inspect  the  defendant's  machinery  may  be  made  before 
the  delivery  of  the  declaration,  in  an  action  for  infringement  of  the 
plaintiff's  patent ;  but  such  inspection  will  not  be  granted  as  of 
course,  or  without  the  party  applying  for  it  showinp^  that  the  in- 
spection is  material  tor  the  purposes  of  the  action  {Jmiee  v. 
Kelseff,  L.  J.  22,  Q.  B.  84;  Bail  Court,  Crompton,  J.).  In  an 
action  for  the  infringement  of  a  patent,  the  court  would  not, 
under  the  above  section  bf  the  Patent  Law  Amendment  Act, 
1852,  grant  an  order  for  an  inspection  of  a  machine  in  a  second 
action,  after  a  first  action  in  which  inspection  by  the  plaintiff  and 
two  scientific  witnesses  had  been  had  (Shaw  v.  Bank  qf  England, 
L.  J.  22,  Ex.210).  The  affidavit  in  support  should  at  least  allege 
that  there  is  such  a  machine,  and  that  the  plaintiff  has  reason  to 
believe  it  an  infringement  of  his  patent ;  and  it  has  been  held 
not  to  be  sufficient  to  allege  merely  *'  that  the  machine  used  by 
the  defendant  is  the  same  for  which  the  plaintiff  has  obtained  a 
patent"  {Shaw  v.  Bank  of  England,  L.  J.  22,  Ex.  26). 

In  an  action  for  infringement  of  a  patent  relating  to  type;  in- 
spection, and  delivery  for  the  purpose  of  analysis,  of  a  portion  of 
the  type  used  by  the  defendant  has  been  ordered  in  chancery 
(Patent  Type  Founding  Company  v.  Walter,  8  W.  R.  353)  after  it 
had  been  refused  at  law  {Patent  Type  Pounding  Company  v.  Lloyd, 
5  H.  &  N.  192).  See  Holland  v.  Pox  (L.  J.  23.  Q.  B.  211,  357) ; 
Pidi  V.  Smith  (L.  J.  23,  Q.  B.  342) ;  and  Meadowe  v.  Kirkman  (L.  J. 
29,  Ex.  205). 

59.  The  several  courts,  or  any  jodge  thereof,  may  Rule  or  order 
make  all  such  rules  or  orders  upon  the  sheriff  or  other  tog'junr?""' 
person  as  may  be  necessary  to  procure  the  attendance 

of  a  special  or  common  jury  for  the  trial  of  any  cause 
or  matter  depending  in  such  courts,  at  such  time  and 
place,  and  in  such  manner  as  they  or  he  may  think  fit. 

• 
Attachment  op  Debts. 

60.  It  shall  be  lawful  for  any  creditor  who  has  ob-  Exsmina- 
tained  a  judgment  in  any  of  the  Superior  Courts  to  mMrdibiw 
apply  to  the  court  or  a  judge  for  a  rule  or  order  that  "  ^^flHl! 
the  judgment  debtor  should  be  orally  examined  as  to 

any  and  what  debts  are  owing  to  him  before  a  master 
of  the  court,  or  such  other  person  as  the  court  or  judge 
shall  appoint;  and  the  court  or  judge  may  make  such 
rule  or  order  for  the  examination  of  such  judgment 
debtor,  and  for  the  production  of  any  books  or  docu- 
ments, and  the  examination  shall  be  conducted  in  the 
same  manner  as  in  the  case  of  an  oral  examination  of 
an  opposite  party  before  a  master  under  this  act. 
An  executor  of  a  judgment  creditor,  who  has  not  made  himself 
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a  party  to  the  judgment,  cannot  proceed  under  this  section  (Boy- 

nard  v.  Simmons,  5  E.  &  B.  59).  , 

The  service  of  the  rule  or  order  should  either  he  personal,  or  be 

brought  to  the  knowledge  of  the  judgmeut  debtor  {Mason  y.  Mug- 

geridge,  18  C.  B.  642). 

As  to  the  oral  examination,  see  s.  53  (p.  228),  ante. 

See  as  to  cases  in  which  the  judffe  may  refuse  to  interfere,  upon 

the  ground  that  the  remedy  would  be  worthless  or  vexatious,  C. 

L.  P.  A.  1860,  8.  28,  post, 

61.  It  shall  be  lawiiil  for  a  judge,  upon  the  ex  parte 
application  of  such  judgment  creditor,  either  before  or 
after  such  oral  examination,  and  upon  affidavit  by 
himself  or  his  attorney  stating  that  judgment  has  been 
recovered,  and  that  it  is  still  unsatisfied,  and  to  what 
amount,  and  that  anj  other  person  is  indebted  to  the 
judgment  debtor,  and  is  within  the  jurisdiction,  to 
order  that  all  debts  owing  or  accruing  from  such  third 
person  (hereinafter  called  the  garnishee)  to  the  judg- 
ment debtor  shall  be  attached  to  answer  the  judgment 
debt;  and  bj  the  same  or  any  subsequent  order  it  may 
be  ordered  that  the  garnishee  shall  appear  before  the 
judge  or  a  master  of  the  court,  as  such  judge  shall 
appoint,  to  show  cause  why  he  should  not  pay  the 
judgment  creditor  the  debt  due  from  him  to  the  judg- 
ment debtor,  or  so  much  thereof  as  may  be  sufficient 
to  satisfy  the  judgment  debt. 

Semble,  the  order  for  attachment  under  the  earlier  part  of  this 
section  may  be  sustained,  although  the  court  discharge  an  order 
for  payment  to  the  execution  creditor  {Sparks  v.  Younge,  8  Ir. 
Com.  Law  Rep.  251,  Ex.,  where  the  cases  are  collected  and  dis*' 
cussed  by  Pigott,  C.  B.). 

The  following  debt*,  or  rather  alleged  debts,  have  been  held 
not  to  be  attachable  under  this  section : — 

A  bond  of  indemnity  against  costs,  given  by  a  third  person  to 
the  judgment  debtor  (upon  a  nonsuit),  to  induce  him  to  bring  the 
action  against  the  judgment  creditor  {Johnson  v.  Diamond,  L.  J. 
24,  Ex.217,  «et. /a.). 

Debts  bond  fide  assigned  by  the  judgment  debtor  before  judg- 
ment {Hirsch  V.  Coates,  18  C.  B.  757). 

Monev  paid  into  court  in  an  action  brought  by  the  judgment 
debtor,  but  wherein  judgment  has  not  been  obtained  {Jones  ▼. 
Brown,  C.  B.,  5  W.  R.  Com.  Law  Dig.  217). 

Money  in  the  hands  of  a  receiver  under  the  Court  of  Chancery 
{Ames  V.  Birkenhead  Docks,  20  Beav.  332). 

Superannuation  allowance  payable,  under  a  mere  resolution  of 
the  board  of  directors,  to  a  clerk  of  the  East  India  Company, 
under  6^  Geo.  8,  c.  195,  s.  98  {Innes  v.  East  India  Companjf,  17 
C.  B.  351),  upon  the  ground  of  its  being  informally  granted,  and 
hence  a  mere  gratuity. 

A  debt  due  to  jud^ent  debtors,  who,  by  act  of  parliament, 
were  bound  to  pay  their  creditors,  pari  passu  {Kennett  v.  Westndm-- 
ster  Jmprovewtent  Commissumers,  11  Exch.  849). 
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A  debt  due  to  the  wife  of  the  judgment  debtor,  upon  a  ipecUIty 
given  to  her  dum  tola  (Dingley  v.  Robintonf  L.  J.  26,  Ex.  55). 

A  verdict,  before  judgment,  in  an  action  for  breach  of  contract, 
for  unliquidated  damages  (Jonet  ▼.  Thompson,  1  E.  &  B.  68). 

A  verdict,  before  judgment,  in  an  action  upon  a  policy  of 
marine  insurance,  where  attached  qud  verdict  (Oretter  v.  Jones, 
L.J.28,  C.  P.  281). 

A  dividend  payable  in  bankruptcy  (Boyt  v.  Simpson,  8  Ir.  Com. 
Law  Rep.  523 ;  S.  P.,  Gilmour  v.  Simpson,  lb.  A  pp.  xxxviii,  Ex.). 
*  The  mere  probability  of  money  becoming  due,  as  in  the  case 
of  accruing  salary,  is  not  attachable  as  an  accruing  debt. 

The  following  are  instances  of  debts  held  to  be  attachable  :~->     jMts  aUach- 

A  debt  of  unascertained  amount  {id  cerium,  &c.)  (Daniel  v.  able, 
McCarthy,  7  Ir.  Com.  Law  Kep.  261). 

A  debt  due  to  one  or  more  of  several  joint  judgment  debtors 
^Miller  v.  Wynn,  L.  J.  28,  Q.  B.  324). 

A  debt  due,  but  not  payable  until  a  future  time  (Sparks  v. 
Younge,  8  Ir.  Com.  Law  Rep.  25 1,  Ex. :  the  judgment  in  this  case 
nerits  attention). 

The  proceeds  of  an  execution  in  the  hands  of  the  sheriff 
(Murray  v.  Simpson,  8  Ir.  Com.  Law  Rep.,  App.  xlv). 

A  debt  due  to  the  estate  of  a  deceased,  is  not  attachable  upon 
a  judgment  against  his  executor,  notwithstanding  a  decree  for 
administration  (Fowler  v.  Roberts,  8  W.  R.  492,  Ch.). 

62.  Service  of  an  order  that  debts  due  or  accruing  Order  for  at- 
to  the  judgment  debtor  shall  be  attached,  or  notice  bind^ebu? 
thereof  to  the  garnishee,  in  such  manner  as  the  judge 

shall  direct,  shall  bind  such  debts  in  his  hands. 

From  the  time  of  service,  the  order  binds  the  attached  debts  in 
the  hands  of  the  garnishee,  but  subject  to  the  operation  of  the 
Bankrupt  Law  Consolidation  Act,  1849,  s.  184;  and,  therefore, 
if  the  judgment  debtor  becomes  bankrupt  before  the  debt  is  ac 
tually  paid  under  the  order,  the  debt  passes  to  his  assignees  and 
the  attachment  fails  (Holmes  v.  Tuiton,  S  E.  &  B.  65 ;  and  see 
Turner  v.  Jones,  1  H.  &  N.  878). 

An  attachment  overrides  the  general  lien  of  an  attorney,  or 
rather  his  right  to  the  equitable  interference  of  the  court  (Hough 
v.  Edwards,  I  H.  &  N.  171  ;  see  also  Ferity  v.  IVyld,  7  W.  R. 
270,  Ch.,  V.  C.  K.) ;  but  where  a  judgment  creditor  received 
from  a  gsmishee  the  amount  of  his  claim,  pending  proceedings 
for  attachment,  and  with  notice  of  the  particular  lien  (or  rather 
equitable  right)  of  the  attorney  of  the  judgment  debtor  for  his 
costi  in  the  action,  he  was  compelled  to  refund  to  the  attorney 
(Eisdell  V.  Coningham,  L.  J.  28,  Ex.  213;  see  also  Sympson  v. 
Prdhero,  5  W.  R.  814,  Ch.,  V.  C.  W).  See  as  to  protection  of 
persons  having  a  lien  or  charge  upon  the  debt  attached  in  the 
hands  of  the  garnishee,  C.  L.  P.  A.  1860,  ss.  29—31,  post. 

It  seems  doubtful  whether  notice  of  a  prior  attachment  out  of 
the  Mayor's  Court,  London,  interferes  with  the  operation  of  an 
order  under  this  section  ;  it  certainly  does  not  when  such  notice 
is  served  out  of  the  Umiti  of  the  city  (Newman  v.  Boch,  4  C.  B., 
N.  8.  434). 

The  order  served  should  be  strictly  regular  (Cooper  v.  Blayne, 
L.  J.  27,  Ex.  446). 

63.  If  the  garnishee  does  not  forthwith  pay  into  Proeeedfaigt 
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court  the  amount  due  from  him  to  the  judgment  debtor, 
or  an  amount  equal  to  the  judgment  debt,  and  does  not 
dispute  the  debt  due  or  claimed  to  be  due  from  him  to 
the  judgment  debtor,  or  if  he  does  not  appear  upon 
sununons,  then  the  judge  may  order  execution  to  issue, 
and  it  may  be  sued  forth  accordingly,  without  any 
previous  writ  or  process,  to  levy  the  amount  due  from 
such  garnishee  towards  satisfaction  of  the  judgment 
debt. 

See  forms  of /./a.  in  R.O.,  M.  V.  1854,  Sched.  22  and  23,  posL 

64.  If  the  garnishee  disputes  his  liability,  the  judge, 
instead  of  making  an  order  that  execution  shall  issue, 
may  order  that  the  judgment  creditor  shall  be  at  liberty 
to  proceed  against  the  garnishee  by  writ,  calling  upon 
him  to  show  cause  why  there  should  not  be  execution 
against  him  for  the  alleged  debt,  or  for  the  amount 
due  to  the  judgment  debtor,  if  less  than  the  judgment 
debt,  and  for  costs  of  suit;  and  the  proceedings  upon 
such  suit  shall  be  the  same,  as  nearly  as  may  be,  as 
upon  a  writ  of  revivor  issued  under  "  The  Conmion 
Law  Procedure  Act,  1852." 

The  dispute  must  be  substantial  {Newmiin  v.  Rook,  4  C.  B., 
N.  S.  434),  and  bond  fide  {WUe  v.  Birkenthato,  L.  J.  29,  Ex.  240). 

The  coats  of  proceeding  by  writ  under  this  section  abide  the 
event,  and  no  order  is  necessary  uuder  s.  67  (/oAiuon  v.  Diamond, 
n  Exch.  431). 

If  the  judgment  creditor  declines  to  proceed  by  writ,  the 
attachment  may  be  discharjred,  and  the  judgment  creditor  be 
ordered  to  pay  the  costs  (  fVintle  v.  milmma,  3  H.  &  N.  288) ; 
but  the  court  will,  unless  quite  satisfied  that  the  debt  is  not 
liable  to  attachment,  allow  the  judgment  creditor  to  proceed  by 
writ  (Sefftnour  ▼.  Corporation  qf  Brecon,  L.  J.  29,  Ex.  243). 

See  forms  of  proceedings,  R.  G.,  M.  V.  1854,  sched.  24 — 81, 
poii, 

65.  Payment  made  by  or  execution  levied  upon  the 
garnishee  under  any  such  proceeding  as  aforesaid  shall 
be  a  valid  discharge  to  him  as  against  the  judgment 
debtor  to  the  amount  paid  or  levied,  although  such 
proceeding  may  be  set  aside  or  the  judgment  reversed. 

Semble,  that  payment  by  the  garnishee  to  the  judgment  cre- 
ditor, upon  notice  of  attachment,  is  no  discharge  of  the  debt  due 
from  the  garnishee  to  the  judgment  debtor ;  but  there  roust  be  a 
judge's  order  for  payment  ( Turner  v.  Jonet,  1  H.  &  N.  878 ;  see 
also  Lockwood  v.  Nath,  18  C.  B.  536). 

See  as  to  rights  of  persons  claiming  a  Hen  or  charge  upon  the 
debt  attached  in  the  hands  of  the  garnishee,  C.  L.  P.  A.  1860, 
0S.  29—31,  pott. 

See  form  of  a  plea  of  attachment  in  BuUen  and  Leake's  Pre- 
cedents of  Pleadings,  p.  291. 
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66.  In  each  of  the  Superior  Courts  there  shall  he  Atuehment 
kept  at  the  master's  office  a  deht-attachment  hook,  and  kept  ^  a« 
in  such'  hook  entries  shall  be  made  of  the  attachment  nuuten  of 
and  proceedings  thereon,  with  names,  dates  and  state-  ^^ 
ments  of  the  amount  recovered,  and  otherwise;  and 

the  mode  of  keeping  such  books  shall  be  the  same  in 
all  the  courts;  and  copies  of  any  entries  made  therein 
may  be  taken  by  any  person,  upon  application  to  any 
master. 

67.  The  costs  of  any  application  for  an  attachment  Cmu  of  ap- 
of  debt  under  this  act,  and  of  any  proceedings  arising  p*^"**®"* 
from  or  incidental  to  such  application,  shall  be  in  the 
discretion  of  the  court  or  a  judge. 

See  fFintle  v.  Williams,  S  H.  &  N.  288,  cited  i.  64,  n.,  ttqfra. 

Specific  Performance. 

68.  The  plaintiff  in  any  action  in  any  of  the  Supe-  Action  for 
rior  Courts,  except  replevin  and  ejectment,  may  in-  ""^JJJJi,^ 
dorse  upon  the  writ  and  copy  to  be  served  a  notice  that  performance 
the  plaintiff  intends  to  claim  a  writ  of  mandamus,  and  *''*****••• 
the  plaintiff  may  thereupon  claim  in  the  declaration, 

either  together  with  any  other  demand  which  may  now 
be  enforced  in  such  action,  or  separately,  a  writ  of 
mandamus  commanding  the  defendant  to  fulfil  any 
*  duty  in  the  fulfilment  of  which  the  plaintiff  is  per- 
sonally interested. 

The  "  duty"  that  a  defendant  may,  under  this  section,  be  com- 
manded to  fulfil,  must  be  one  of  a  public,  or  quoii  public  nature ; 
as  well  as  one  in  which  the  plaintiff  has  a  personal  interest ; 
and  therefore  a  tnandamut  will  not  lie  to  compel  the  performance 
of  a  mere  personal  contract  {BeitMon  v.  Paul,  6  E.  &  B.  273) ;  but 
it  has  been  held  to  lie  at  the  suit  of  the  administrator  of  a  de- 
ceased shareholder  in  a  company  incorporated  by  royal  charter, 
to  compel  registration  of  his  title  (Norrit  v.  Irish  Land  Company, 
8  E.  &  B.  512,  where  Benson  v.  Paul  is  somewhat  explained).  A 
claim  for  a  mandamus  has  been  sustained  under  this  section,  at 
the  suit  of  an  architect,  employed  by  improvement  commissioners, 
to  compel  the  levying  a  rate  to  defray  the  amount  of  his  charges, 
collaterally  ascertained  in  the  same  suit  by  the  verdict  of  a  jury 
( Ward  V.  Lowndes,  L.  J.  28,  Q.  B.  265,  and  affirmed  in  error, 
L.  J.  29,  Q.  B.  40). 

69.  The  declaration  in  such  action  shall  set  forth  peciantion 
sufficient  grounds  upon  which  such  claim  is  founded,  '^iZ^' 
and  shall  set  forth  that  the  plaintiff  is  personally  in- 
terested therein,  and  that  he  sustains  or  may  sustaui 
damage  by  the  non-performance  of  such  duty,  and  that 
performance  thereof  has  been  demanded  by  him,  and 
refused  or  neglected. 

The  specific  amount  of  a  debt  sought  to  be  recovered  by  amui- 
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damut  need  not  be  ascertained  upon  the  declaration  {Ward  ▼. 
Loivndet,  ubi  supra). 

70.  The  pleadings  and  other  proceedings  in  any 
action  in  which  a  writ  of  mandamus  is  claimed  shall 
be  the  same  in  all  respects,  as  nearly  as  may  be,  and 
costs  shall  be  recoverable  by  either  party,  as  in  an 
ordinary  action  for  the  recovery  of  damages. 

As  to  costs,  see  C.  L.  P.  A.  1860,  s.  32,  post. 

71.  In  case  judgment  shall  be  given  to  the  plaintiff 
that  a  mandamus  do  issue,  it  shall  be  lawful  for  the 
court  in  which  such  judgment  is  given,  if  it  shall  see 
fit^  besides  issuing  execution  in  the  ordinary  way  for 
the  costs  and  damages,  also  to  issue  a  peremptory  writ 
of  mandamus  to  the  defendant,  commanding  him  forth- 
with to  perform  the  duty  to  be  enforced. 

See  for  forms  of  judgment,  R.  G.,  M.  V.  1854,  sched.  32,  ptst, 

72.  The  writ  need  not  recite  the  declaration  or  other 
proceedings,  or  the  matter  therein  stated,  but  shall 
simply  command  the  performance  of  the  duty,  and  in 
other  respects  shall  be  in  the  form  of  an  ordinary  writ 
of  execution,  except  that  it  shall  be  directed  to  the 
party  and  not  to  the  sheriff,  and  may  be  issued  in  term 
or  vacation,  and  returnable  forthwith;  and  no  return 
thereto,  except  that  of  compliance,  shall  be  allowed, 
but  time  to  return  it  may,  upon  sufficient  grounds,  be 
allowed  by  the  court  or  a  ju^e,  either  with  or  without 
terms. 

See  as  to  costs,  C.  L.  P.  A.  1860,  s.  82,  post. 


Effect  of  writ  73.  The  writ  of  mandamus  so  issued  as  aforesaid 
muii*andpro-  ^t^  hAYQ  the  Same  force  and  effect  as  a  peremptory 
eeedings  to     writ  of  mandamus  issued  out  of  the  Court  of  Queen's 

Bench,  and,  in  case  of  disobedience,  may  be  enforced 

by  attachment. 

See  C.  L.  P.  A.  1860,  s.  33,  po$L 
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74.  The  court  may,  upon  application  by  the  plain- 
tiff, besides  or  instead  of  proceeding  against  the  dis- 
obedient party  by  attachment,  direct  that  the  act  re- 
quired to  be  done  may  be  done  by  the  plaintiff,  or  some 
other  person  appointed  by  the  court,  at  the  expense 
of  the  defendant;  and  upon  the  act  being  done,  the 
•mount  of  such  expense  may  be  ascertained  by  the 
courts  either  by  writ  of  inquiry  or  reference  to  a  mas- 
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ter,  as  the  court  or  a  jndge  maj  order;  and  the  court 
may  order  payment  of  the  amoant  of  such  expenses 
and  costs,  and  enforce  payment  thereof  by  execution. 

See  for  fonn  of  writ  of  inquiry,  R.  G.,  M.  V.  1854,  sched.  S3, 

JHUL 

Prerogative  Mandamus. 

76.  Nothing  herein  contained  shall  take  away  the  Prerogative 
jurisdiction  of  the  Court  of  Queen's  Bench  to  grant  JJmu/ ^" 
writs  of  mandamus;  nor  shall  any  writ  of  mandamus  served, 
issued  out  of  that  court  be  invalid  by  reason  of  the 
right  of  the  prosecutor  to  proceed  by  action  fw  man- 
damus under  this  act. 

See,  as  to  prerogative  mandamut,  Corner's  Crown  Prac. ;  and 
Tapping  on  Mandamus. 

76.  Upon  application  by  motion  for  any  writ  of  Proceedings 
mandamus  in  the  Court  of  Queen's  Bench,  the  rule  [°ve'*wru*5r 
may  in  all  cases  be  absolute  in  the  first  instance,  if  the  mandamus 
court  shall  think  fit;  and  the  writ  may  bear  teste  on  "~**'**«^ 
the  day  of  its  issuing,  and  may  be  made  returnable 
forthwith,  whether  in  term  or  in  vacation,  but  time 

may  be  allowed  to  return  it,  by  the  court  or  a  judge, 
either  with  or  without  terms. 

77.  The  provisions  of  "  The  Conunon  Law  Proce-  Proceedings 
dure  Act,  1852,"  and  of  this  act,  so  far  as  they  are  ttve  writ^^ 
applicable,  shall  apply  to  the  pleadings  and  proceedings  mandamus, 
upon  a  prerogative  writ  of  mandamus  issued  by  the 

Court  of  Queen's  Bench. 

This  section  removed  the  doubt  which  had  arisen,  whether  the 
enactments  as  to  pleading  of  the  C.  L.  P.  A.  1852,  on/e,  applied 
to  proceedings  in  mandamus  {Reg,  v.  SaddUrs'  Comptrnff,  cited 
p.  49,  npra). 

Specific  Delivery  op  Chattels. 

78.  The  court  or  a  judge  shall  have  power,  if  they  Specific  de- 
or  he  see  fit  so  to  do,  upon  the  application  of  the  chaSeis! 
plaintifif  in  any  action  for  the  detention  of  any  chattel, 

to  order  that  execution  shall  issue  for  the  return  of 
the  chattel  detained,  without  giving  the  defendant  the 
option  of  retaining  such  chattel  upon  paying  the  value 
assessed,  and  that  if  the  said  chattel  cannot  be  found, 
and  unless  the  court  or  a  judge  should  otherwise  order, 
the  sherifiT  shall  distrain  the  defendant  by  all  his  lands 
and  chattels  in  the  said  sherifi^'s  bailiwick,  till  the 
defendant  render  such  chattel,  or,  at  the  option  of  the 
plaintifi^,  that  he  cause  to  be  made  of  the  defendant's 
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goods  the  assessed  yalue  of  such  chattel;  provided  that 
the  plaintiff  shall,  either  by  the  same  or  a  separate 
writ  of  execution,  be  entitled  to  have  made  of  the  de- 
fendant's goods,  the  damages,  costs  and  interest  in 
such  action. 

CouTti  of  equity  have,  from  a  Tery  early  period,  compelled  the 
return  of  specific  chattels.  Thia  jurisdiction  seems  formerly  to 
have  been  confined  in  its  exercise  to  cases  where  the  chattels 
were  of  peculiar  ralue  to  the  owner,  as,  for  instance,  heir-looms, 
jewellery,  articles  of  curiosity  or  antiquity,  family  pictures  ( Atwjf 
T.  PuMty,  1  Vem.  273 ;  Duke  if  Somerset  ▼.  Cookson^  3  P.  Wms. 
389 :  Saville  v.  Towered,  1  Ves.  101 ;  FelU  ▼.  Rrad,  3  Ves.  71 ),  or 
title  deeds  {Broum  v.  Browu,  1  Dick.  62;  PapiUion  v.  Fotre,  2  P. 
Wms.  478 ;  Ford  ▼.  Ptering,  1  Ves.  72 ;  Buncombe  ▼.  Mayer,  8 
Ves.  320;  Jaektou  ▼.  Butler,  2  Atk.  306);  or  the  certificate  of  the 
registry  of  a  ship  {GiUem  ▼.  Jngo,  6  Hare,  125).  More  recently 
it  has  been  laid  down  that  the  rig;ht  to  be  protected  in  the  use  or 
beneficial  enjoyment  of  property  tn  specie,  is  not  confined  to 
articles  possessing  any  peculiar  or  intrinsic  value,  if  there  be  any 
fiduciary  relation  between  the  parties  ( tVood  ▼.  RawcUffe,  3  Hare, 
304 ;  and  see  linigeu  v.  Simpson,  1  S.  &  S.  600). 

The  Court  of  Chancery  interferes  in  cases  of  detention  of  chat* 
tels,  because  in  the  action  of  trover,  damages  only  were  recovered ; 
while  in  detinue,  the  defendant  had  it  formerly  in  his  power,  if  he 
chose,  to  retain  the  article  upon  payment  of  the  value  as  assessed 
by  the  jury.  The  damages  recovered  in  either  action,  although 
equal  to  the  intrinsic  value  of  the  article  detained,  might  be  wholly 
incommensurate  with  that  placed  upon  it  by  the  owner,  so  that 
damages  might  not  be  anything  like  adequate  compensation  to 
him  for  the  loss.  "The  Pusey  Horn,  the  Patera  of  the  Duke  of 
Somerset"  (observes  Lord  Loughborough),  **  were  things  of  that 
sort  of  value  that  a  jury  might  not  give  twopence  beyond  their 
weight."  *  *  In  all  cases  where  the  object  of  the  suit  is  not  sus- 
ceptible of  compensation  by  damages,  it  would  be  strange  if  the 
law  of  this  country  did  not  aflibrd  any  remedy.  It  would  be  a 
great  injustice  if  an  individual  cannot  have  his  property,  without 
being  liable  to  have  only  the  value  at  which  it  is  estimated  by 
people  who  have  not  his  feelings  upon  it  {Fells  v.  Read,  3  Ves.  71 ). 

The  Courts  of  Common  Law  have  now,  after  judgment  io  an 
action  of  detinue,  the  same  jurisdiction  to  compel  the  return  of  a 
chattel  as  the  Court  of  Chancery,  but  the  latter  Court  may  enforce 
its  decrees  by  attachment,  while  the  Courts  of  Common  Law  can 
only  enforce  restitution,  under  this  section,  by  distringas. 

The  assessment  of  the  value  of  the  chattel  detained  is,  by  the 
terms  of  this  section,  a  condition  precedent  to  the  exercise  of  the 
jurisdiction  conferred  upon  the  court;  and  therefore,  where  at  the 
trial  of  an  action  of  detinue  for  a  lease,  deposited  as  security  for 
150t,  the  parties  agreed  that  the  jury  should  be  discharged  from 
finding  the  value  of  the  lease,  and  the  judge  made  an  order  on 
the  defendant  to  deliver  up  the  lease,  the  court  rescinded  that 
order ;  and  ^lusr^  whether,  if  tlie  value  had  been  assessed,  the 
court  could  have  ordered  the  lease  to  be  delivered  up  m  payment 
of  the  150^  {ChiUon  v.  Carrington,  L.  J.  24,  C  P.  78). 

Money  may  now,  by  leave  ^  the  court  or  a  judge,  be  paid  into 
court  in  detinue  (C.  L.  P.  A.  I860,  s.  25,  post) :  such  leave  will 
probably  not  be  granted  where  the  plaintiff  seeks  a  specific  resti- 
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tutioD  under  thia  lection,  and  the  defendant  ia  not  abaolutely 
unaUe  to  make  it. 

See  also  **  The  Mercantile  Law  Amendment  Act,  1856,"  a.  2, 
pott. 

See  forma  of  writa  of  execution,  R.  G.,  M.  V.  1854,  ached.  84, 

Injunction. 

79.  In  all  cases  of  breach  of  contract  or  other  ciaimof 
injury,  where  the  party  injured  is  entitled  to  maintain  jlJI^MttoBT 
and  has  brought  an  action,  he  may,  in  like  case  and 
manner  as  hereinbefore  provided  with  respect  to  man^ 
damuSy  claim  a  writ  of  injunction  against  the  repeti- 
tion or  continuance  of  such  breach  of  contract  or  other 
injury,  or  the  committal  of  any  breach  of  contract  or 
injury  of  a  like  kind,  arising  out  of  the  same  contract, 
or  relating  to  the  same  property  or  right;  and  he  may 
also  in  the  same  action  include  a  claim  for  damages  or 
other  redress. 

In  order  to  entitle  a  party  to  claim  a  writ  of  injunction  under 
thia  aection,  three  circumstancea  must  combine :  — 

1.  There  must  be  a  breach  of  contract  or  other  injury. 

2.  It  must  be  such  a  breach  or  injury  aa  entitlea  the  party  in- 
jured to  maintain  an  action. 

8.  Such  action  must  have  been  commenced. 

It  would  be  to  enter  upon  too  wide  a  field,  to  discuss  the  Yarioua 
caaea  in  which  the  writ  of  injunction  may  be  claimed.  Its  use, 
however,  will  be  found  chiefly  in  the  following  classes  of  cases : 
actions  by  reversioners  for  waste,  such  as  cutting  timber;  in 
actiona  for  breaches  of  covenant,  including,  of  course,  the  varioua 
claims  on  farming  and  other  leaaea ;  actions  for  infringement  of 
prescriptive  rights  and  easements,  as  waya,  common,  water,  water- 
coursea,  and  lights ;  actiona  for  nuisancea  of  various  kinds ;  and 
actiona  for  infringement  of  letters  patent  and  copyrights. 

A  positive  act,  such  as  the  pulling  down  a  wall  that  obstructs 
light,  may  well  be  within  the  acope  of  an  injunction  {Jetsel  v. 
daplin,  2  Jur.,  N.  S.  931,  Ex. ;  and  see  Lumley  v.  Wagner ,  L.  J. 
21,  Ch.  898). 

The  granting  of  an  injunction  is  not  of  right,  upon  mere  proof 
of  the  invasion  of  a  legal  right ;  but  the  circumstances  of  the  caae 
will  be  taken  into  conaideration  (Jeuel  v.  Chaplin^  2  Jur.,  N.  S. 
981,  Ex.) 

Aa  to  costs,  see  C.  L.  P.  A.  1860,  s.  82,  pouU 

Aa  to  enforcing  an  injunction  againat  a  corporation,  aee  C.  L. 
P.  A.  1860,  f.  83,  poat. 

In  respect  of  patenta,  the  "Patent  Law  Amendment  Act, 
1852"  (15  &  16  Vict  c.  83,  a.  42),  baa  provided  that  '*in  any 
action  in  any  of  her  majesty'a  auperior  courta  of  record  at  West- 
minster *  *  *  for  the  infringement  of  letters  patent,  it  ahall 
be  lawful,  for  the  court  in  which  such  action  ia  pending,  if  the 
court  be  then  sitting,  or  if  the  court  be  not  sitting,  then  for  a 
judge  of  such  court,  on  the  application  of  the  plaintiff  or  defend- 
ant respectively,  to  make  auch  order  for  an  injunction,  inspection 
or  account,  and  to  give  auch  direction  respecting  such  action. 


240 


THE  COiIhON  law  PBOCEDURE  ACT,  1864. 


Form  of  writ 
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thereon. 


Form  of  pro- 
ceedings and 
ofjudgment. 


Writ  of  in- 
junction may 
be  applied 
for  at  any 
■tage  of  the 
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iujunction,  inspectioD  and  account,  and  the  proceedings  thereia 
respectively,  as  to  such  court  or  judge  may  seem  fit."  (See  hereon 
HoUand  v.  Fox,  L.  J.  23,  Q.  B.  211 ;  and  FitU  v.  Smith,  L.  J.  23, 
Q.  B.  342). 

80.  The  writ  of  summons  in  such  action  shall  be  in 
the  same  form  as  the  writ  of  summons  in  anj  personal 
action;  but  on  every  such  writ  and  copy  thereof  there 
shall  be  indorsed  a  notice  that  in  default  of  appearance 
the  plaintiff  may,  besides  proceeding  to  judgment  and 
execution  for  damages  and  costs,  apply  for  and  obtain 
a  writ  of  injunction. 

For  form  of  indorsement  on  writ  of  summons  of  claim  of  in- 
junction, see  R.  G.,  M.  V.  1854,  sched.  36. 

81.  The  proceedings  in  such  acticm  shall  be  the 
same,  as  nearly  as  may  be,  and  subject  to  the  like  coni- 
trol,  as  the  proceedings  in  an  action  to  obtain  a  man- 
damus under  the  provisions  hereinbefore  contained; 
and  in  such  action  judgment  may  be  given  that  the 
writ  of  injunction  do  or  do  not  issue,  as  justice  may 
require  ;  and  in  case  of  disobedience,  such  writ  of 
injunction  may  be  enforced  by  attachment  by  the 
court,  or  when  such  courts  shall  not  be  sitting,  by  a 
judge. 

82.  It  shall  be  lawful  for  the  plaintiff  at  any  time 
after  the  commencement  of  the  action,  and  whether 
before  or  after  judgment,  to  apply  ex  parte  to  the 
court  or  a  judge  for  a  writ  of  injunction  to  restrain  the 
defendant  in  such  action  from  the  repetition  or  conti- 
nuance of  the  wrongful  act  or  breach  of  contract  com- 
plained of,  or  the  committal  of  any  breach  of  contract 
or  injury  of  a  like  kind,  arising  out  of  the  same  con- 
tract, or  relating  to  the  same  property  or  right;  and 
such  writ  may  be  granted  or  denied  by  the  court  or 
judge  upon  such  terms  as  to  the  duration  of  the  writ, 
keeping  an  account,  giving  security,  or  otherwise,  as 
to  such  court  or  judge  shall  seem  reasonable  and  just^ 
and  in  case  of  disobedience,  such  writ  may  be  enforced 
by  attachment  by  the  court,  or,  when  such  courts  shall 
not  be  sitting,  by  a  judge:  provided  always,  that  any 
order  for  a  writ  of  injunction  made  by  a  judge,  or  any 
writ  issued  by  virtue  thereof,  may  be  discharged  or 
varied  or  set  aside  by  the  court,  on  application  made 
thereto  by  any  party  disaatisfied  with  such  order. 


Equitable 


Equitable  Defences. 
83.  It  shall  be  lawful  for  the  defendant  or  plaintiff 
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in  replevin  in  any  canse  in  any  of  the  Superior  Courts  defence  may 
in  which,  if  judgment  were  obtained,  he  would  be  '^  p^«»**<^*^- 
entitled  to  relief  against  such  judgment  on  equitable 
grounds,  to  plead  the  facts  which  entitle  him  to  such 
relief  by  way  of  defence,  and  the  said  courts  are  hereby 
empowered  to  receive  such  defence  by  way  of  plea; 
provided  that  such  plea  shall  begin  with  the  words 
"  for  defence  on  equitable  grounds,"  or  words  to  the 
like  effect. 

In  the  application  under  this  enactment  of  equitable  principles  General  rulr. 
by  the  courts  of  law,  the  folio winj^  general  rule  has  been  laid 
down  and  steadily  adhered  to :— that  a  plea  on  equitable  grounds 
can  only  be  supported  at  law  where  an  absolute  and  unconditional 
injunction  would  be  granted  in  equity;  so  that,  where  the  plea  is 
followed  by  a  common  law  judgment,  complete  and  final  justice 
may  be  done  between  the  parties  {Minet  Royal  v.  Magnay,  10 
EKch.  489  ;  Phelps  v.  Prothero,  L.  J.  24,  C.  P.  225 ;  Wodehotue  v. 
Farebrother,  5  E.  &  B.  277  ;  fVood  v.  Copper  Minert  Co^  17  C.  B. 
561 ;  Clark  v.  Laurie,  L.  J.  26,  Ex.  38 ;  Gee  v.  Smart,  8  E.  &  B. 
813;  Drain  v.  Harvey,  17  C.  B.  257;  Flight  v.  Gray,  3  C.  B., 
N.  S.  320  ;  Scott  y.  Littledale,  L.  J.  27,  Q.  B.  201). 

It  is  of  course  impossible  to  comprise  within  a  small  compass 
the  various  cases  in  which  courts  of  equity  administer  relief;  but 
some  examples  may  be  given  by  way  of  illustration  : — 

One  head  under  which  courts  of  equity  have  constantly  given  Accident. 
relief  has  been  that  of  "  accident,"  At  law,  an  executor,  having 
once  received  assets  of  his  testator,  cannot  discharge  himself 
under  a  plea  of  plene  adminhttravit,  against  a  creditor  seeking 
satisfaction  out  of  the  testator's  assets,  either  on  the  score  of  in« 
evitable  accident,  as  destruction  by  fire,  loss  by  robbery  or  the 
like,  or  reasonable  confidence  disappointed,  or  loss  by  any  of  the 
various  means  which  afford  excuse  to  ordinary  agents  and  bailees, 
in  cases  of  loss  without  any  negligence  on  their  part  {per  Lord 
Ellenborough,  Crosse  v.  Smith,  7  East,  258).  Thus  in  a  case 
where  an  executor  having  received  assets,  and  paid  them  over  to 
a  co-executor  for  the  purpose  of  satisfying  a  bond  creditor,  who 
had  demanded  payment  from  such  co-executor,  upon  the  latter 
applying  it  in  payment  of  his  own  simple  contract  debts,  it  was 
held  that  the  executor,  who  had  paid  him  the  money,  could 
not  discharge  himself  by  the  plea  of  plene  administravit  to  an 
action  by  the  bond  creditor.  In  equity,  however,  although  an 
executor  is  liable,  should  he  unnecessarily  pay  over  assets  to  his 
co-executor  wiiereby  they  are  embezzled  or  lost  {Townsend  ▼. 
Barker,  1  Dick.  356 ;  Longford  v.  Gascoigne,  11  Ves.  333),  yet  if 
the  payment  were  in  discharge  of  a  necessary  duty,  as  for  the 
purpose  of  satisfying  creditors  residing  at  a  distance  from  the 
executor  remitting  such  assets,  he  would  not  be  liable  for  their 
loss  (Bacon  v.  Bacon,  5  Ves.  331 ;  2  Tudor's  Leading  Cases  in 
Equity,  Isted.,  659,  660).  Again,  in  equity,  an  executor  has 
been  held  not  liable  for  the  loss  of  assets  occasioned  by  fire  {fAuly 
Croft  V.  Lyndsey,  Freem.  Ch.  Rep.  1),  or  robbery  (Holt  v.  Holt, 
1  Ch.  Ca.  191  ;  Jones  v.  Lewis,  2  Ves.  240).  In  these  cases  an 
executor  might  have  proceedings  against  him  at  law  restrained ; 
he  may  now  plead  in  bar  of  an  action  the  same  circumstances, 
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Mutate. 


Fraud. 


which  would  have  entitled  bim  to  this  relief  in  equity.  On  the 
other  handf  the  plaintiff  may,  by  way  of  replicatbn,  inaiat  upon 
any  of  those  circumstances,  which  in  equity  would  have  rendered 
the  executor  liable,  aa,  for  instance,  that  a  transfer  of  assets  to  a 
co-executor  was  unnecessarily  made. 


;. 


The  courta  of  equity  also  rave  relief  against  aiuteittf*  Al- 
though relief  will  not  be  afforded  against  the  legal  consequences 
of  anything  done  in  ignorance  of  the  law  {Marshall  ▼.  Colleit^  1 
Y.  &  C.  Exch.  Ca.  238 ;  Great  9Festern  Railway  Company  ▼.  Crippf, 
6  Hare,  91 ;  Drew,  on  Injunct  62);  a  court  of  equity  will  fre- 
uently  give  relief  against  the  legal  consequences  of  mistakes  of 
laet.  Where,  for  instance,  a  person  executed  a  deed,  in  which 
he,  by  mistake,  covenanted  to  pay  a  sum  of  money  to  another, 
who  commenced  an  action  against  him,  a  court  of  equity  granted 
an  injunction  to  restrain  the  action  {Bali  v.  Stone,  1  S.  &  S.  210, 
see  also  Drew,  on  Ii^unct.  62). 

fiut  mistake  in  respect  of  a  written  contract,  can  rarely  be 
brought  within  the  general  rule  laid  down  above ;  as  the  contract 
would  in  equity  have  to  be  reformed  ( Perez  v.  Oleaga,  1 1  Exch. 
606 ;  Tead  v.  Mnton,  L.  J.  25,  Ex.  110;  Drain  v.  Harvey,  ubi  supra). 
But  where  there  is  no  occasion  to  reform  the  contract,  as  where 
it  has  been  completely  executed  according  to  the  intention  of  the 
parties,  mistake  may  furnish  ground  of  equitable  answer  at  law 
{Steele  v.  Haddock,  10  Exch.  643 ;  Lvee  v.  Izod,  1  H.  &  N.  245 ; 
Forley  v.  Barrett,  1  C.  B.,  N.  S.  225).  And  upon  this  ground, 
Wood  V.  DwarrU,  11  Exch.  498  (disapproved  of  in  ffheelton  v. 
Harditty,  L.  J.  26,  Q.  B.  265)  may  possibly  be  supported. 

Another  very  important  head  under  which  equity  gives  relief 
is  that  ot  fraud,  both  actual  and  constructive.  There  are  many 
cases  where  a  court  of  law  does  not  take  cognizance  of  what  is 
considered  fraud  in  a  court  of  equity.  Where,  for  instance,  the 
owner  of  an  estate  stands  by  and  permits  another  person  to  ex- 
pend money  upon  it,  in  ignorance  of  the  owner's  title,  a  court  of 
equity  will  not  allow  him  to  proceed  to  take  advantage  of  his 
legal  right,  bv  ejectinflr.  witliout  compensation,  the  person  who 
has  made  such  expenditure  {Hunnhg  v.  Ferrer*,  Gilb.  Eq.  Rep. 
456 ;  Stiles  v.  Cowper,  3  Atk.  83 ;  Earl  of  Oxford's  Case,  1  Ch. 
Rep.  1 ;  2  Tudor's  L.  C.  in  Eq.,  1st  ed.,  442,  and  note,  p.  456). 

The  effect  of  fraud  is  necessarily  the  same  at  law  as  in  equity 
{Cornish  v.  Abington,  L.  J.  28,  Ex.  2G2). 

Again,  when  a  party  has  conveyed  a  reversionary  or  expectant 
interest  for  an  inadequate  value,  he  mav  set  aside  the  transaction, 
in  a  court  of  equity,  if  he  can  show  that  undue  advantage  has 
been  taken  of  his  position  {Gowland  v.  De  Faria,  17  Ves.  20; 
Bawtree  v.  Watson,  3  My.  &  K.  339  ;  Edwards  v.  Brown;  2  ColL 
100  ;  DaiHes  v.  Cooper,  5  My.  &  Cr.  270). 

In  these  cases,  m  equity,  the  onus  of  nroving  the  adequacy  of 
the  price  lies  upon  the  person  dealing  witn  the  reversioner  (Gms- 
land  V.  De  Faria,  17  Ves.  20).  Quart,  whether  it  will  be  so  at 
law  ?  Where,  however,  the  dealing  with  a  reversionary  interest 
is  in  the  nature  of  a  family  arrangement  {Tweddell  v.  Tweddell, 
J.  fir  R.  13 ;  Heron  v.  Heron,  2  Atk.  160 ;  Wallace  v.  Wallace,  2 
D.  8t  W.  452),  or  where  the  person  having  a  prior,  interest  joins  in 
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the  Mle  ( W«od  ▼.  A^p,  8  Madd.  482 ;  Wardk  ▼.  Cmrttr,  7  Sim. 
490),  and,  according  to  Lord  Brougham,  where  the  transactioD  waa 
known  to  the  father  of  the  reversioner,  or  the  person  from  whom 
the  tp«M iueeeuimnt  was  entertained  (King  v.  HaimUtt  2  My.  &  K. 
466),  or  if  the  tranaaction  had  been  so  aeted  upon  aa  to  alter  the 
situation  of  the  other  party  in  bis  property  (76.  ted  Hde  Suff. 
V.  &  P.  316,  11  th  ed.),  a  court  of  equity  will  dot  afford  relief; 
and  where  a  sale  of  reversionary  or  expectant  interest  has  taken 
place  by  ovc/toir,  the  purchaser  is  presumed  to  have  given  an 
adequate  price  for  it  {Sfteilf  r,  Natkt  3  Madd.  232),  unless  it 
appears  that  by  the  conditions  of  sale,  or  mode  of  condnctiMf  it, 
the  interests  of  the  reversioner  were  not  properly  attended  to 
(/W  V.  IVrighi,  6  Madd.  111). 

Where  an  expectant  or  reversioner  borrows  money  upon  8 
post-obit  bond,  a  court  of  equity  will  set  it  aside  if  unreasonable, 
or  if  the  price  be  inadequate  {Curwyn  v.  Milner,  3  P.  Wms.  293»n. ; 
Peacock  V.  Evam,  16  Ves.  612 ;  and  see  I  Tudor's  L.  C.  in  £q, 
Ist  ed.  394). 

Upon  the  same  principle  equity  ^ves  relief,  against  proceed- 
ings at  law,  upon  instruments  obtained  by  undue  inftuenee,  from 
persons  standing  in  some  fiduciary  relation  to  the  holder,  as  that 
of  trustee  and  cettui  que  trust,  guardian  and  ward,  or  any  other 
relation  in  which  dominion  may  be  exercised  by  one  person  over 
another  {Huguenin  v.  Bately,  2  Tudor's  L.  C.  iu  Eq.,  Ist  ed.,  406, 
and  note;  Cooke  v.  Lamotte^  16  Beav.  234;  Eepe  v.  Lake,  10  Hare, 
260  ;  and  see  Kay  v.  Smith,  21  Beav.  622). 

Misrepresentation  of  value,  unless  fraudulent,  is  not  ground  of 
defence,  either  at  law  or  in  equity,  to  an  action  upon  a  contract 
{Gortuch  V.  Cree,  8  W.  R.  643,  C.  P.).  To  a  declaration  on  a  bill 
against  acceptor,  the  comrt  refused  to  allow  him  to  plead,  aa  an 
equitable  defence,  that  the  bill  was  accepted  upon  a  distinct  pro- 
mise by  the  plaintiff,  that  if  the  defendant  would  pay  certain 
discount,  the  plaintiff  would  renew,  from  time  to  time,  until  the 
defendant  was  of  ability  to  meet  the  bill ;  that  the  defendant  had 
always  kept  his  part  of  the  contract,  but  that  the  plaintiff  had 
refused  to  renew  upon  the  defendant's  application  to  him  to  do 
so ;  and  that  he  had  never  been  of  ability  to  pay  the  bill  {Flight 
V.  Gray,  3  C.  B.,  N.  S.  320). 

Relief  against ybr/h'/ttre«  of  estate  is  also  given  in  certain  cases  Forfeiture. 
in  equity;  see  Smith's  Manual  of  Equity  Jurisprudence,  and 
22  &  23  Vict  c.  36  (p.  267 ),  post.  Thus  where  a  lessee  covenanto 
to  do  or  not  to  do  certain  acts,  with  a  clause  of  re-entry  for  breach 
of  the  covenant,  and  then  commits  such  breach,  equity  will,  under 
some  circumstances,  relieve  against  the  strict  legal  consequences 
of  the  breach  of  the  obligation  by  the  party  bound.  So,  in  some 
cases,  when  the  thing  to  be  done,  the  not  doing  of  which  haa 
worked  the  forfeiture  at  law,  can  be  specifically  done,  so  as  to  put 
the  party  bona  fide  and  entirely  in  statu  quo, — or  the  injury  can  be 
compensated  by  a  sum  certain,  or  by  damages  capable  of  being 
estimated  by  some  certain  rule  of  the  court, — then  equity  win 
relieve  (Drewry  on  Injunctions,  p.  88);  but  such  cases  do  not 
fkll  within  the  above-mentioned  general  rule;  and  therefore,  and 
also  because  equitable  defences  are  not  pleadable  in  ejectment 
{Neave  v.  Avery,  L.  J.  24,  C.  P.  207),  recourse  can  only  be  had,  in 
cases  of  forfeiture  for  non-payment  of  rent,  to  the  provisions  of 
the  C.  L.  P.  A.  1862,  ss.  210 — 212,  ante ;  and  in  such  cases,  and 
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also  in  cases  of  forfeiture  through  breach  of  covenant  to  insure, 
to  the  C.  L.  P.  A.  1860,  B,l,et  »tq.,  post. 

Principal  With  regard  to  the  relation  of  prineipal  and  surety,  courts  of 

and  surety,  equity  frequently  give  relief  against  proceedings  at  law.  Where, 
for  instance,  parties  appear  on  the  face  of  an  instrument  to  be 
all  liable  as  principals,  yet  if  one  of  them  in  fact  joined  only  aa 
surety,  he  may  plead  that  he  was  only  a  surety ;  and  thus  have 
the  benefit  of  time  having  been  given  to  the  principal  debtor,  or 
of  any  other  discharge  of  the  sureties  ( Claythorne  v.  Swinburne, 
4  Ves.  160,  170  ;  CUnion  v.  Hooper,  1  Ves.  jun.  173,  3  Bro.  C.  C. 
201  ;  and  now  at  law,  see  PooWy  v.Harradine,  7  E.  &  B.  431 ; 
Strong  v.  Foster,  17  C.  B.  201  ;  Gordon  v.  Roe,  8  £.  &  B.  1605, 
and  Taylor  v.  Burgess,  6  H.  &  N.  1  ;  «nd  see  hFalts  v.  Shuttle^ 
worth,  L.  J.  29,  Ex.  229). 

Merely  equU-  '^^^  courts  of  law  have  no  power  of  interference  in  those  cases, 
able intiiesu.  where  a  person  has  a  mere\y  equitable  interest.  Where,  for  in- 
stance, a  tenant  has  contracted  to  purchase  from  his  landlord  the 
property  of  which  he  is  in  the  occupation,  if  the  landlord  takes 
proceedings  in  ejectment,  the  tenant  must  still  resort  to  the  Court 
of  Chancery  for  his  injunction  to  stay  proceedings. 
Set-off.  Pleas  of  set-off,  upon  equitable  grounds,  are  not  allowed  unless 

sustainable  as  in  avoidance  of  circuity  of  action  ;  i.  e.,  when  the 
damages  recoverable  on  either  side  arise  out  of  the  same  matter, 
and  are  necessarily  equal  (Stimson  y.Hall,  1  H.  &  N.  831 ;  Atter- 
bury  V.  Jarme,  2  H.  &  N.  114 ;  Minshull  v.  Oakes,  2  H.  &  N.  793 ; 
Jackson  v.  Isaacs,  3  H.  &  N.  405) ;  but  see  an  instance  of  equitable 
set-off  in  Marcony,  Bloxam  (11  Exch.  586),  where  a  plea  of  ade- 
quate realized  security  in  the  hands  of  the  plaintiff,  was  allowed. 

To  a  declaration  upon  a  covenant  to  pay  money,  an  equitable 
plea  of  exoneration  through  the  plaintiff's  having  inherited  the 
estate  of  the  defendant's  deceased  wife  (which  was  the  primary 
fund  charged  with  the  debt)  was  allowed  {Gee  v.  Smarts  8  £.  &  B. 
313). 

Destruction  of  premises  by  fire,  is  no  equitable  defence  to  an 
action  for  rent  {Lofi  v.  Dennis,  L.  J.  28,  Q.  B.  168).  See  further 
the  cases  cited  (p.  241,  sttpra). 

All  the  cases  m  equity  are  collected  in  Drewry  on  Injunctions. 

A  judgment  in  equity  is  not  necessarily  a  defence  at  law  {Phelps 
V.  Prothero,  L.  J.  24,  6.  P.  225  ;  Collins  v.  Cave,  L.  J.  27,  Ex. 
146 :  and  see  Pearse  v.  Robins,  L.  J.  26,  Ex.  183).  Where  a  de- 
fendant at  law  has  filed  a  bill  for  relief  in  equity,  he  is  not  allowed 
to  plead  at  law  an  equitable  defence  upon  the  same  grounds 
{Schlumberger  v.  Lister,  L.  J.  29,  Q.  B.  1 57) ;  and  it  has  been  held, 
in  chancery,  that  a  defendant  at  law,  who  has  elected  to  avail  him- 
self of  an  equitable  defence  there,  cannot  be  allowed  to  file  a  bill 
in  chancery  for  an  injunction  upon  the  same  grounds  {Terrell  v. 
Higgs,  L.  J.  26,  Ch.  837 ;  Wild  v.  Hitlas,  L.  J.  28,  Ch.  170 ;  but 
see  Prothero  v.  Phelps,  L.  J.  25,  Ch.  105,  LL.  JJ.) :  in  the  absence 
of  an  equitable  defence  actually  pleaded  at  law,  the  Court  of  Chan- 
cery will  not  withhold  its  ancient  protection  {Kingrfordy,  Swi^fwd, 
L.  J.  28,  Ch.  413  ;  Gompertz  v.  Pooley,  L.  J.  28,  Ch.  484). 

Leave  is  necessary  to  plead  an  equitable  defence,  together  with 
other  pleas,  to  the  same  cause  of  action  (C.  L.  P.  A.  1852,  s.86) : 
but  otherwise  it  may  be  pleaded  without  such  leave  (see  per 
Channel,  B.,  in  Alterbury  v.  Jarvie,  L.  J.  26,  Ex.  182  ;  and  contra 
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jter  Bramwell,  B.,  in  Hunter  v.  €rihhw»t  L.  J.  26,  Ex.  4 :  a  sole  plea 
may  however  be  atruck  out  under  C.  L.  P.  A.  1852,  a.  52  (p.  47), 
onltf ;  or  a.  86,  infra), 

84.  Any  such  matter  which,  if  it  arose  before  or  Equitable 
during  th^time  for  pleading,  would  be  an  answer  to  fudjme^*' 
the  action  by  way  of  plea^  may,  if  it  arise  after  the 

lapse  of  the  period  during  which  it  could  be  pleaded, 
be  set  up  by  way  of  audita  querela. 

See  aa  to  amdUi  quereld,  R.  G.,  H.  T.,  1853,  r.  79,  pott 

85.  The  plaintiff  may  reply,  in  answer  to  any  plea  Equiuwe 
of  the  defendant,  facta  which  avoid  such  plea  upon  wpiicauon, 
equitable  grounds ;    provided   that  such  replication 

shall  begin  with  the  words  "  for  replication  on  equi- 
table grounds,"  or  words  to  the  like  effect. 

Thus  aa  a  legal  right  must  be  alleged  in  the  declaration,  an 
equitable  replication,  if  inconsistent  with  that  legal  right,  would 
be  a  departure  from  it  and  a  variance,  and  therefore  bad  upon 
general  demurrer  {GuUiver  v.  Gulliver,  1  H.  &  N.  174;  Hunter 
v.  Gibhone,  1  U.  &  N.  459 ;  Reit  v.  Scottish  Equitable  Company,  2 
H.  &  N.  19) ;  but  if  an  equitable  application  is  consistent  with 
the  legal  right  alleged  in  the  declaration,  as  where  it  is  confined 
to  an  equitable  answer  to  an  equitable  plea,  it  is  properly  plead- 
able (Sloper  V.  Cottrell,  L.  J.  26,  Q.  B.  7 ;  and  see  further  Wood 
V.  Dwarrist  1 1  Cixch.  493 ;  and  Vorley  v.  Barrett,  1  C.  B.,  N.  S. 
225) ;  and,  if  an  equitable  replication  is  pleaded  in  protection  of  an 
equitable  claim  advanced  under  a  legal  litle,  against  a  defence 
available  only  as  against  such  legal  title,  aa  in  the  case  of  an 
aasignee  of  a  chose  in  action  suing  in  the  name  of  the  assignor, 
and  met  by  such  pleas  as  set-off  against,  or  payment  to,  or  release 
by,  the  assignor,  the  assignee  may  reply  equitably  that  the  de- 
fendant had  prior  notice  of  the  assignment  (see  hereon  De  Potho- 
nier  v.  De  Mattot,  L.  J.  27,  Q.  B.  260 ;  and  see  Rawstom  v.  Gandell, 
IS  M.  &  W.  804). 

Fraudulent  concealment  of  a  cause  of  action  cannot  be  equit- 
ably replied  to  the  Statute  of  Limitations  {Imperial  Gae  Company 
V.  London  Gas  Company,  10  Exch.  39 ;  Hunter  v.  Gibbons,  I  H. 
fie  N.  459). 

See  generally  note  to  s.  83,  ante. 

86.  Provided  always,  that  in  case  it  shall  appear  to  coun  or 
the  court,  or  any  judge  thereof,  that  any  such  equitable  JjJfJ  J^f 
plea  or  equitable  replication  cannot  be  dealt  with  by  equiuue 
any  court  of  law  so  as  to  do  justice  between  the  parties,  Jjjj^  "**"" 
it  shall  be  lawful  for  such  court  or  judge  to  order  the 

same  to  be  struck  out,  on  such  terms  as  to  costs  and 
otherwise  as  to  such  court  or  judge  may  seem  reason- 
able. 

See  C.  L.  P.  A.  1852,  s.  52,  and  note  (p.  47),  tupra. 
See  also  cases  cited,  p.  241,  supra. 
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Artiont  on 
lost  iiistni« 


Actions  on  Lost  Instruments. 

87.  In  case  of  any  action  founded  upon  a  bill  of 
exchange  or  other  negotiable  instrument,  it  shall  be 
lawful  for  the  court  or  a  judge  to  order  th^  the  loss 
of  such  instrument  shall  not  be  set  up,  provided  an 
indemnitj  is  given,  to  the  satisfaction  of  the  court  or 
judge,  or  a  master,  against  the  claims  of  anj  other 
person  upon  such  negotiable  instrument. 

The  Iocs  of  a  negotiable  bill,  given  on  account  of  a  debt,  is  an 
•oavrer  to  an  action  for  the  debt,  as  well  aa  to  one  on  the  bill 
{Crowe  ▼.  Clay,  9  Exch.  604) ;  aliter,  if  the  bill  or  note  ia  not 
nerotiahte  ( Wain  ▼.  Bailey,  10  A.  &  E.  606). 

The  defence  can  only  be  raited  under  a  plea  alleging  the  fact 
{Ckamley  ▼.  Grundy,  14  C.  B.  606).  Such  a  plea  may,  therefore, 
now  be  struck  out,  on  an  iodemnity  being  given. 


Juriadfetion  88.  The  Superior  Courts^  or  any  judge  thereof^ 
ownen^  Act.  **^y>  upon  Summary  application  by  rule  or  order, 
exercise  such  and  the  like  jurisdiction  as  may,  under 
the  provisions  of  an  act  of  parliament  made  and 
passed  in  the  fifty-third  year  of  the  reign  of  his 
Majesty  King  George  the  Third,  intituled  *'  An  Act 
to  Ihnit  the  Responsibility  of  Shipowners  in  certain 
Cases,**  be  exercised  by  any  Court  of  Equity. 

**  The  Merehant  Shipping  Repeal  Act,  1854,"  received  the 
Bpval  Assent  on  the  11th  August,  1854  (the  day  before  this  act) ; 
and  it  repealed,  as  from  the  time  of  its  passing,  the  53  Gea  S» 
c  159,  upon  which  the  above  section  was  to  operate ! 

This  blunder  baa  been  oorreeted  by  the  C.  L.  P.  A.  1860,  s.  35, 
potL 


Repealed  by 

C>     itm    Mm    Jkm 

1H60,«.  86, 
post. 


Faliecvl- 
denoe. 


Ezecutloato 
llxtwU. 


89.  Any  person  who  shall,  upon  any  examination 
upon  oath  or  affirmation,  or  in  any  affidavit  in  pro- 
ceedings under  this  act,  wilfully  and  corruptly  give 
false  evidence,  or  wilfully  and  corruptly  swear  or 
affirm  anything  which  shall  be  false,  being  convicted 
thereof,  shall  be  liable  to  the  penalties  of  wilful  and 
corrupt  perjury. 

90.  Writs  of  execution  to  fix  bail  may  be  tested  and 
returnable  in  vacation.* 

This  section  supersedes  R.  G.,  H.  T.  1853,  r.  74,  in  so  far  as  it 
relates  to  writs  of  ca,  to.  to  6x  bail,  being  made  returnable  on  a 
day  certain  in  term.  The  writ  must  still  be  made  returnable  on 
a  iay  certain.  Proceedings  to  outlawry  could  not  be  founded  on 
a  ea,  to,  returnable  "  immediately  after  the  execution  thereof" 

*  This  proviiion  might  have  heen  usefully  extended  to  writs  of  subpoaaa, 
which  must  be  tested  in  term.  It  Is  not  unusual  for  a  writ  of  snhpcena  to 
be  tested  of  a  term  pxeceding  the  date  of  the  writ  of  summons. 
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(L^  T.  miMf,  S  Ezch.  618>,  for  an  obvi<ttM  reiMon,  wMch 
tfqually  applies  to  a  writ  of  co.  Ak  to  fix  bail. 

This  teetion  leaves  untouched  R.  O.,  H.  T.  1%$S,  r.  75,  which 
Mqatres  that  a  writ  of  esftot  md  taHtfoHetkNim  to  fix  bail  abalf 
hav«  eight  diiys  between  the  teite  and  return,  and  maM,  m 
JbAndon  or  Middlesex,  be  entered  four  eleaor  days  in  the  public 
bsok  at  tiie  sheriff's  oAee. 


Scire  Facias  on  Judgment  of  Assets  in  Futuro. 

9L  Proceedings  against  executors  upon  4  judgment  Scire  AuHm 
of  assets  in/uturo  may  be  had  and  tdcen  in  the  man-  of  MtStTte  * 
ner  provided  bj  **  The  Common  Law  Procedure  Acty  /«<«««. 
1852,"  as  to  writs  of  revivor. 

This  ieetion  seems  supplewentary  to  C.  L.  P.  A.  IB6%  s.  191 
(p.  103),  atrte. 

If,  on  a  plea  otpUne  atbmnutravit,  the  plaintiff  takes  judgment 
of  assets  quamdo  aceiderimif  and  assets  afterwards  come  into  the 
hands  of  the  executor ;  the  plaintiff  must  sue  out  a  teire  faeias 
against  the  executor,  before  he  can  have  execution  (2  Wms.  Saund. 
219,  n.(2);  Smiik  v.  Tatekam,  2  Exch.  203). 

If  upon  this  writ  of  tcL  fa.,  assets  are  found  for  part,  the 
plaintiff  may  have  judgment  to  recover  so  much  immediately, 
and  the  residue  of  the  assets  in  futuro  (I  Wms.  Saund.  336  b). 
As  to  what  must  be  stated  in  the  writ  ottcL/a.  on  a  judgment  of 
assets  m/iififro,  see  2  Wms.  Saund.  218  a. 

See  generally  as  to  practice  on  writs  of  revivor,  C.  L.  P.  A. 
IS52,  ss.  131—134,  and  notes,  anU, 

92.  Where  an  action  would,  but  for  the  provisions  To  eompei 
of  "The  Common  Law  Procedure  Act,  1852,-  have  Sa£?"S 
abated  by  reason  of  the  death  of  either  party,  and  in  mentof  se- 
which  the  proceedings  may  be  revived  and  continued  otd^S^S^ 
linder  that  act,  the  defendant  or  person  against  whom 
Hie  action  may  be  so  continued,  may  apply  by  summons 
to  compel  the  plaintiff  or  person  entitled  to  proceed 
with  the  aetiob  in  the  room  of  ^e  plaintifl^  to  proceed 
according  to  the  provisions  of  the  said  act  within  sudi 
^rae  as  me  judge  shall  order;  and  in  default  of  such 
proceeding,  the  defendant  or  other  person  against 
'v^hom  the  action  may  be  so  continued  as  aforesaid 
shall  be  entitled  to  enter  a  suggestion  of  such  default, 
and  of  the  representative  character  of  the  person  by 
or  a^inst  whom  the  action  may  be  proceeded  with,  as 
the  ease  may  be,  and  to  have  judgment  for  the  costs 
oif  the  action  and  suggestion  against  the  plaintiff,  or 
against  the  person  entitled  to  proceed  in  his  room,  as 
the  case  may  be,  and  in  the  latter  case  to  be  levied  of 
the  goods  of  the  testator  or  intestate. 

The  C.  L.  P.  A.  1852,  contains  several  provisions  with  reject 
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to  the  effect,  upon  the  proceedings  in  an  action,  of  the  death* 
marriage  or  bankruptcy  of  any  of  the  parties.  These  enactments 
(which  see  pp.  103  —  111,  supra)  were  all  in  favour  of  the  plain- 
tiff. This  section  enables  defendantt^  in  all  cases  of  a  change  of 
parties  by  death  or  otherwise,  to  bring  the  proceedings  to  a  close, 
oy  compelling  the  person  entitled  to  go  on  with  the  action  to 
proceed  therewith,  or  have  a  judgment  of  non  pros,  signed  against 
him. 

The  proceedings  under  this  section  are  to  be  by  summons  at 
chambers.* 

A  defendant  may  probably  adopt  this  course  in  the  case  of  the 
death  of  the  husband,  in  an  action  brought  by  a  man  and  his 
wife,  for  an  injury  done  to  the  wife,  where  the  husband  has  added 
claims  arising  to  him  in  his  own  right,  under  C.  L.  P.  A.  1852, 
8.  40,  ante. 

The  surviving  wife,  in  respect  of  claiihs  which  survive  to  her ; 
the  legal  representative  of  the  husband  in  respect  of  his  rights  of 
action ;  are  the  parties  to  be  called  upon  to  proceed  with  the 
action. 

In  case  of  the  death  of  one  or  more  of  several  plaintiffs,  or  of 
one  or  more  of  several  defendants,  the  surviving  plaintiffs,  if  the 
cause  of  action  survives  to  them,  are  the  parties  to  be  called 
upon  to  enter  a  sugi2:estion  of  the  death  (C.  L.  P.  A.  1852,  s.  136); 
and  this,  if  the  death  happened  before  i^sue  joined,  should  be  made 
in  the  issue  (Far  v.  Denn^  1  Burr.  362) ;  if  after  issue  joined,  on  the 
nisi  prius  record  (Rex  v.  Cohens  1  Stark.  N.  P.  511).  The  sug- 
gestion must  be  entered  before  any  further  proceedings  can  be 
taken  (Pinkus  v.  Starch,  5  C.  B.  474) ;  and  affidavits  to  be  used 
in  the  cause  af^er  the  death  of  any  of  the  parties  should  be  en- 
titled in  the  names  of  the  survivors  only  (Larchin  v.  Buckle, 
1  L.  M.  &  P.  740). 

If  one  of  several  plaintiffs  or  defendants  dies  after  judgment, 
execution  by  fi.fa,  or  ea.  so.  may  be  had  by,  or  against,  the  sur- 
vivors (2  Wms.  Saund.  72c). 

In  case  of  the  death  of  a  sole,  or  sole  surviving  plaintiff,  the 
legal  representative  is  the  person  to  be  called  upon  to  enter  a 
suggestion  of  the  death  (C.  L.  P.  A.  1852,  s.  137,  ante),  and  pro- 
ceed with  the  action. 

In  the  case  of  the  death  of  a  sole,  or  sole  surviving  defendant, 
the  legal  representative  may  now  call  upon  the  plaintiff  to  pro- 
ceed (C.  L,  P.  A.  1852,  s.  138,  ante),  and,  in  default,  enter  a 
suggestion,  and  sign  judgment  under  this  section. 

The  C.  L.  P.  A.  1852,  s.  190,  ante,  provides  tliat  the  death  of  a 
claimant  or  defendant,  in  ejectment,  shall  not  cause  the  action 
to  abate.  The  enactments  of  that  statute,  enabling  a  surviving 
claimant,  or  the  legal  representative  of  a  claimant  whose  right 
does  not  survive,  to  enter  a  suggestion  of  the  death  (ss.  191, 192, 
193,  194),  are  similar  to  the  analogous  provisions  for  the  con- 
tinuance of  personal  actions.  The  same  observation  applies  to 
the  enactments  providing  for  the  case  of  the  death  of  a  sole,  or 
of  a  sole  surviving  defendant  (ss.  195 — 199). 

The  death  of  either  party,  between  verdict  and  judgment,  can- 
not be  alleged  for  error,  if  judgment  be  entered  up  within  two 

*  See  as  to  Jurisdiction  of  Jadge  at  chambers,  p.  S59,  p^et. 
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terms  after  verdict  (C.  L.  P.  A.  1852,  s.  139,  ante);  and  the  pro- 
ceedings in  actions  which  survive  may,  in  the  case  of  the  death 
of  either  plaintiff  or  defendant,  between  interlocutory  and  Anal 
judgment,  be  continued  by  or  against  the  legal  representative 
(76.  8.  160,  anuy 

Marriage  does  not  now  cause  the  action  to  abate  (76.  s.  140, 
ante). 

Proceedings  in  error  do  not  now  abate  by  the  death  of  any  of 
the  parties  to  the  action.  Suggestions  may  be  entered  and  the 
proceedings  continued  in  the  Court  of  Error,  much  in  the  same 
way  as  in  the  court  below  (76.88.  161—167,  ante). 

In  case  of  the  death  of  one  of  several  plaintiffs  in  error,  the 
defendant  may,  under  this  section,  call  on  the  survivors  to  enter 
a  suggestion,  and  the  proceedings  may  thereafter  be  continued 
against  the  surviving  plaintiff,  as  if  he  were  the  sole  plaintiff  (76. 
8. 162,  ante). 

In  case  of  the  death  of  a  sole  plaintiff  or  sole  surviving 
plaintiff  in  error,  if  the  legal  representative  fails  to  enter  a  sug- 
gestion of  the  death,  which  he  may  do  (76.  s.  163,  an/e),  the 
defendant,  instead  of  calling  upon  him  to  do  so,  may  go  on  to  an 
affirmance  of  the  judgment;  but  he  will  be  obliged  to  revive  the 
judgment  against  the  representative,  in  order  to  have  execution 
(2  Wms.  Saund.  101 1). 

Ejectment. 

93.  If  any  person  shall  bring  an  action  of  ejectment  claimant  in 
after  a  prior  action  of  ejectment  for  the  same  premises  "^JJ^j'J^***" 
has  been  or  shall  have  been  unsuccessfully  brought  by  fame  iire- 
such  person,  or  by  any  person  through  or  under  whom  JJ^JJJT*"*^ 
he  claims,  against  the  same  defendants,  or  against  any  fendaot  may 
person  through  or  under  whom  he  defends,  the  court  Jue'JJJJri^ 
or  a  judge  may,  if  they  or  he  think  fit,  on  the  appli-  rorcostt. 
cation  of  the  defendant  at  any  time  after  such  defen- 
dant has  appeared  to  the  writ,  order  that  the  plaintiff 
shall  give  to  the  defendant  security  for  the  payment  of 
the  defendant's  costs,  and  that  all  further  proceedings 
in  the  cause  shall  be  stayed  until  such  security  be 
given,  whether  the  prior  action  has  been  or  shall  have 
been  disposed  of  by  discontinuance,  or  by  nonsuit,  or 
by  judgment  for  the  defendant. 

The  C.  L.  p.  A.  1852,  s.  207  (p.  145j,  an/e,  provided,  that  the 
effect  of  a  judgment  in  the  new  action  of  ejectment,  which  it 
introduced,  should  be  the  same  as  that  of  a  judgment  in  the  old 
action  of  ejectment,  which  it  abolished. 

The  several  courts  and  the  judges  thereof  were  further  autho- 
rized to  exercise  over  the  new  proceedings  the  jurisdiction  there- 
tofore exercised  in  the  old  action  of  ejectment,  so  as  to  ensure  a 
trial  of  the  title,  and  for  all  other  purposes  for  which  such  juris- 
diction might  theretofore  have  been  exercised  (76.  s.  221,  p.  159, 
ante), 

V.5 
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Costs  ef  The  courts,  in  Tirtiie  of  this  saroinary  jurisdiction,  invariaUj 

former  trial,  nayed  preceedmgs  in  a  second  action  of  ejectment,  brou|(ht  in 
substance  to  try  the  same  title  which  had  been  decided  in  the 
first  action,  untii  the  fH*  ^  the  former  ejectwient  had  been  paid 
{Keene  d.  jtngei  v.  jingel,  6  T.  R  7409;  Doe  d.  Langdon  v.  Lamg^ 
don^  5  B.  &  Ad.  864).  Nor  is  it  necessary  to  bring  the  case  within 
the  rule  that  the  ejectment  shall  be  between  the  same  parties 
{Doe  d.  Hamilton  ▼.  Halherley,  2  Str.  1152 ;  Keene  d.  Angel  v.  Angei, 
trnpra).  Thus,  where  the  son  and  heir  of  the  claimant  in  a  former 
^ectment  brought  an  action  for  different  premises  against  the 
same  defendant,  and  claimed  under  the  same  title,  proceedings 
were  staved ;  and  this  although  the  claimant  in  the  first  actioa 
was  discharged  as  an  insolvent,  while  in  custody  under  attadi- 
ment  for  non-payment  of  such  costs  ( Doe  d.  Heighley  v.  Harkmdt 
10  A.  &  E.  761).  So  proceedings  in  the  first  action  were  stayed, 
where  it  appeared  that  the  second  action  would  turn  upon  the 
fame  question  of  title  which  was  decided  in  the  first  action,  though 
different  premises  were  claimed  and  a  different  person  made 
defendant  {Doe  d.  Brayne  v.  Bather^  12  Q.  B.  941 ).  But  the  court 
would  not  stay  proceedings  until  the  taxed  costs  of  a  suit  in  equity, 
brought  by  the  same  party  for  the  same  premises  had  been  paid 
{Doe  d.  WiUiamM  v.  Winch,  3  B.  &  A.  602). 

Heenrityfor  But  the  court  would  not  compel  the  claimant  to  give  serurityfor 
costs  inefeet-  the  costs  of  the  second  ejectment  {Doe  d.  Selby  v.  JUtom,  1  T.  R. 
*""*''  491 ),  as  may  now  be  done  under  this  section. 


S«eufity/or 

costs  f4 

rallu. 


Security  for  Costs  generally. 

An  application  to  compel  the  plaintiff  to  give  security  for  costs 
must,  in  ordinary  cases  (see  Cell  v.  Curzon,  4  Exch.  813),  be  made 
before  issue  joined  (R.  G.,  H.  T.  1853,  r.  22) ;  but  it  can  only  be 
made  af^er  appearance  in  an  ordinary  action  {Cola  ▼.  Baardtf^ 
5  Dowl.  161 ),  and  aJao  in  cases  under  this  section. 

In  order  to  have  a  stay  of  proceedings  in  the  rule  nt<t,  in  an 
application  for  security  for  costs,  a  demand  must  be  made  to  the 
claimant,  before  the  court  or  a  judge  is  applied  to  {Bailie  v.  De 
Beruake,  1  B.  &  A.  331).  Two  days'  notice  of  the  application 
must  also  be  served  on  the  claimant  (R.  G.,  H.  T.  18*53,  r.  160); 
but  this  notice  is  not  equivalent  to  a  demand  of  security  (i7«ni<2sy 
V.  BuUner,  6  Dowl.  633). 

'  Irrespectively  of  the  provisions  of  this  section,  security  for  costs 
may  be  ordered  wherever  the  plaintiff,  or,  if  several,  where  alt  the 
plaintiff  {AtConnell  v.  Johnstone,  1  East,  431 ;  Thomelv.  Roelamta, 
2  C.  B.  290)  permanently  ( Hemhen  v.  Garves,  2  H.  Bl.  383 ;  Neiem 
V.  Ogle,  2  Taunt  253 :  Foss  v.  Wagner,  2  Dowl.  499)  reside  any- 
where out  of  the  jurisdiction  {Baxter  v.  Morgan,  6  Taunt.  379  ; 
Chevalier,  e*ort,  ^.  v.  Finnie,  1  B.  &  B.  277 ;  Limerick  RaUway 
Company  v.  Frater,  4  Bing.  394 ;  Tambiseo  v.  Pac^fieo,  L.  J.  21, 
£x.  276).  But  a  distinction  is  made  between  domiciled  BngUeh^ 
men  on  the  one  hand,  and  other  British  subjects  and  foreigners, 
strictly  so  called  on  the  other  ( Chappel  v.  Watt,  L.  J.  29,  Q.  B. 
167).  In  the  case  of  an  Englishman,  the  absence  that  entitles  a 
defendant  to  security  for  costs  must  be  voluntary,  as  distinguished 
firom  absence  in  the  service  of  the  state  (  Whitall  v.  Campbell^  8 
W.  R.  450,  Ex).  Where  a  plaintiffs  body  is  at  the  disposal  of 
the  crown,  as  where  he  is  confined  (even  in  England)  unoer  sen- 
tence of  transportation,  security  may  be  required  {Barrett  t.  Fomer, 
L.  J.  28^  Ex.  162). 
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The  poiiaenion  by  the  plaiatiff  of  real  proper^  aTukble  to 
proceas  against  him,  is  an  answer  to  an  application  n>r  security  for 
costs,  unless  the  plaintiff  be  a  foreigner  {Smnhurne  v.  Carter, 
L.  J.  23,  Q.  B.  16;  per  Croropton,  J.,  B.  C). 

Peers  {Lord  Nugent  ▼.  Har&mri,  2  Dowl.  636)  and  others  {Duke 
de  Mantettano  v.  CkrUtian,  5  M.  &  S.  509)  who  are  priTileged  from 
personal  process  are,  as  a  consequence,  and  because  their  persons 
are  for  purposes  of  execution  beyond  the  reach  of  the  ordinsry 
civil  process  of  the  courts,  exempt  from  liability  to  give  secu- 
rity for  costs;  but  foreign  sovereigns  are  not  thus  exempt  (OMo, 
Xing  of  Greece  v.  ff  right,  6  Dowl.  12). 

Security  may  be  required  from  foreign  companies  (Limerick 
Railway  Ccmjtany  v.  Fr<uer,  ubi  eupra). 

Defendants  in  replevin,  and  in  interpleader,  are  upon  the  same 
footing  in  respect  to  security  for  costs,  as  plaintiffs  in  other  actions 
(but  see  Ridgway  v.  Jonety  L.  J.  29,  Q.  B.  97  ;  Selhy  v.  Crutchley, 
1  B.  &  B.  505;  Benaxech  v.  Benett,  1  C.  B.  313;  WUHaMt  v. 
Croeelhtg,  4  D.  ft  L.  660). 

The  poverty  of  a  plaintiff  is,  by  itself,  no  ground  for  ordering 
security  for  costs  {Gregory  v.  Eldridge,  2  C.  &.  M.  336:  Ro$s  v. 
Jacques,  8  M.  &  W.  135);  but  where  a  person  in  insolvent  cir- 
cumstances sues  substantially  (  Tenant  v.  Brown,  5  B.  &  C.  208), 
dn  behalf  of  another,  security  for  costs  may  be  required  (Goatley 
v.  Emmart,  L.  J.  24,  C.  P.  38). 

See  generally  upon  the  subject  of  security  for  costs,  Chit.  Arch. 
Prac,  10th  ed.,  index,  title  "aecuritv  for  costs:*'  and  see  IVhitall 
V.  Campbell,  ubi  supra,  where  it  was  ^eld  that  a  former  servant  of 
the  East  India  Company,  whose  services  had  been  transferred  to 
the  crown  bv  virtue  of  the  21  &  22  Vict.  c.  106,  was,  while  in 
India  on  such  service,  exempt  from  giving  security  for  costs  upon 
suing  here ;  also  Chappie  v.  Wait,  ubi  supra,  where  it  was  held 
that  an  officer,  not  shown  to  have  any  residence  in  England,  and 
who  was  a  native  of  Ireland,  and  serving  with  his  regiment  there, 
was  not  exempt  from  being  compelled  to  give  security  for  costs 
in  an  action  brought  by  him,  inasmuch  as  it  did  not  appear  that 
he  was  removed  out  <if  the  jurisdiction  by  the  orders  of  the  crown. 
A  defendant  residing  abroad  who  has  brought  error,  and  has  not 
put  in  bail  in  error,  may  be  required  to  give  security  for  costs 
{mn  V.  Fot,  cited  p.  114,  m/e). 

See  as  to  security  for  costs  under  "The  Joint  Stock  Companies 
Act,  1857,"  s.  24  {AttstraUan  Steam  Ship  Company  v.  Fleming,  4 
Kay  &  jr.  407). 

94.  No  writ  of  execution  issued  before  the  twenty-  At  to  writs 
fourth  day  of  October,  one  thousand  eight  hundred  biuedbefore 
and  fifty-two,  if  unexecuted,  shall  remam  in  force  for  jjthOctobeT, 
more  than  six  calendar  months  after  the  twenty-fourth 

day  of  October,  one  thousand  eight  hundred  and  fifty- 
four,  tmlesB  the  same  be  renewed  as  heremafter  men- 
tioned ;  but  all  such  writs  may  be  renewed  from  time 
to  time  in  the  same  manner  as  writs  issued  after  the 
twenty-fburth  day  of  October,  one  thousand  eight 
Hundrisd  and  fiffy-two,  may  now  be  renewed  under  the 
"  Common  Law  Procedure  Act,  1862,*'  s.  124. 

95.  The  superior   courts   may  appoint   and  hold  Coaitsnaj 
sitlingB  eithw  in  banco^  or  for  the  trial  of  issues  in  SSg?."^  *^ 
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Amend- 
ment. 


fact  by  judge  or  jury,  at  any  time  or  times  whether  in 
term  or  vacation,  not  being  between  the  tenth  of 
August  and  the  twenty-fourth  of  October. 

This  section  extends  the  power  conferred  by  1  &  2  Vict.  c.  32, 
which  only  enabled  the  courts  to  hold  sittings  in  fronro,  at  the 
times  appointed  for  holding  sittings  at  nisi  print  in  London  and 
Middlesex,  for  the  purpose  of  disposing  of  business  then  pending 
and  undecided ;  under  which  statute  it  was  held  that  the  court 
sitting  in  banco  had  no  power  to  enlarge  the  time  appointed  for 
sending  a  commission  to  a  foreign  country,  or  to  alter  the  period 
within  which  an  award  was  to  be  made  {De  Rotti  v.  PolhiU,  7 
Scott,  836). 

Amendment. 

96.  It  shall  be  lawful  for  the  superior  courts  of 
common  law,  and  every  judge  thereof,  and  any  judge 
sitting  at  nisi  prius,  at  all  times  to  amend  all  defects 
and  errors  in  any  proceedings  under  the  provisions  of 
this  Act,  whether  there  is  anything  in  writing  to 
amend  by  or  not,  and  whether  the  defect  or  error  be 
that  of  the  party  applying  to  amend  or  not ;  and  all 
such  amendments  may  be  made  with  or  without  costs, 
and  upon  such  terms,  as  to  the  court  or  judge  may 
seem  fit ;  and  all  such  amendments  as  may  be  neces- 
sary for  the  purpose  of  determining  in  the  existing 
suit  the  real  question  in  controversy  between  the 
parties  shall  be  so  made,  if  duly  applied  for. 

This  section  is  in  the  same  words  as  C.  L.  P.  A.  1852,  s.  222, 
ante ;  except  that  it  is  limited  "  to  proceedings  under  the  pro- 
visions of  this  act  i**  and  that  the  words  **  if  duly  applied  Jor  " 
have  been  added. 

General  Rules. 

General  97.  It  shall  be  lawful  for  the  judges  of  the  said 

S?ide"y^the   c^^^ts,  'or  any  eight  or  more  of  them,  of  whom  the 

Judges.  chiefs  of  each  of  the  said  courts  shall  be  three,  from 

time  to  time  to  make  all  such  general  rules  and  orders 

for  the  efiectual  execution  of  this  Act,  and  of  the 

intention  and  object  hereof,  and  for  fixing  the  costs  to 

be  allowed  for  and  in  respect  of  the  matters  herein 

contained,  and  the  performance  thereof,  as  in  their 

judgment  shall  be  necessary  or  proper,  and  for  that 

purpose  to  meet  from  time  to  time  as  occasion  may 

require  :  Provided  that  nothing  herein  contained  shall 

be  construed  to  restrain  the  authority  or  limit  the 

jurisdiction  of  the  said  courts  or  of  the  judges  thereof 

to  make  rules  or  orders,  or  otherwise  to  regulate  and 

dispose  of  the  business  therein. 

New  foriBsor      98.  Such  new  or  altered  writs  and  forms  of  proceed- 

wrtts  and      ^gg  jj^j  \^  issued,  entered,  and  taken  as  may  by  the 
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judges  of  the  said  courts,  or  any  eight  or  more  of  other  pro- 
them,  of  whom  the  chiefs  of  each  of  the  said  courts  <*«***"«■• 
shall  be  three,  be  deemed  necessary  or  expedient  for 
giving  effect  to  the  provisions  hereinbefore  contained, 
and  in  such  forms  as  the  judges  of  such  courts  respec- 
tively shall  from  time  to  time  think  fit  to  order  ;  and 
such  writs  and  proceedings  shall  be  acted  upon  and 
enforced  in  such  and  the  same  manner  as  writs  and 
proceedings  of  the  said  courts  are  now  acted  upon  and 
enforced,  or  as  near  thereto  as  the  circumstances  of 
the  case  will  admit ;  and  any  existing  writ  or  proceed- 
ing, the  form  of  which  shall  be  in  any  manner  altered 
in  pursuance  of  this  Act,  shall,  nevertheless,  be  of  the 
same  force  and  virtue  as  if  no  alteration  had  been 
made  therein,  except  as  far  as  the  effect  thereof  may 
be  varied  by  this  Act. 

See  R.  G.,  M.  V.  1854,  po»t. 

Interpretation. 

99.  In   the    construction    of  this  Act,   the  word  interpi»t»- 
'* court"  shall  be  understood  to  mean  any  one  of  the  terms? 
superior  courts  of  common  law  at  Westminster  ;  and 

the  word  ''judge*'  shall  be  understood  to  mean  a  judge 
or  baron  of  any  of  the  said  courts  ;  and  the  word 
''master"  shall  be  understood  to  mean  a  master  of  any 
of  the  said  courts  ;  and  the  word  "action"  shall  be 
understood  to  mean  any  personal  action  in  any  of  the 
said  courts. 

The  interpretation  given  in  this  section  to  the  word  "  action," 
differs  from  that  prescribed  by  the  C.  L.  P.  A.  1852,  s.  227  (p.  164\ 
an/e,  which  enacts  that  the  word  *' action"  shall  be  understood 
to  mean  any  personal  action,  brought  by  writ  of  tummonSf  in  the 
Superior  Courts  of  Common  Law  at  Westminster. 

See  also  interpretation  clause.  C.  L.  P.  A.  1860,  s.  89,  post. 
The  interpretation  supplied  by  this  section  must  necessarily  be 
modified  in  its  application  to  the  Courts  of  Chancery  {Buckley  v. 
Cooktt  L.  J.  24,  Ch.24) ;  and  to  inferior  courts  under  the  follow- 
ing sections. 

Courts  ojf  Counties  Palatine. 

100.  All  the  enactments  and  provisions  of  this  Act  ProTitions 
not  relating  exclusively  to  the  sittings  for  trials  of  ^'jiSS*** 
causes  or  issues  in  fact  at  London  or  Westminster  shall  court*  to  hp- 
extend  and  apply  to  the  Court  of  Common  Pleas  at  Sf  cwnmon 
Lancaster,  and  the  Court  of  Pleas  at  Durham,  and  Pleat  at  Lan- 
actions  and  proceedings  therein  respectively,  subject  court  of 

to  the  following  modifications  : — ^All  the  powers  given  5*^J-!l 
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by  this  act  to  the  judges  of  the  said  superior  courts  of 
common  law  at  Westminster  to  make  general  rules  and 
orders  shall  and  may  be  exercised  by  the  respective 
judges  of  the  Court  of  Common  Pleas  at  Lancaster, 
and  Court  of  Pleas  at  Durham,  being  judges  of  one  of 
the  said  common  law  courts  at  Westminster,  or  any  two 
of  them  respectively ;  with  respect  to  the  said  Court  of 
Common  Pleas  at  Lancaster,  and  Court  of  Pleas  at 
Durham,  respectively,  and  matters  and  proceedings 
therein  within  the  jurisdiction  of  the  same  courts 
respectively ;  and  all  powers  under  this  Act  exercise- 
able  by  any  one  judge  of  the  superior  courts  at 
Westminster  shall  and  may  be  exercisable  by  one 
judge  of  the  said  superior  courts  of  the  said  counties 
palatine,  being  also  a  judge  of  one  of  the  said  courts 
at  Westminster,  as  to  matters  and  proceedings  in 
the  said  superior  courts  of  the  said  counties  pala- 
tine. 

See  C.  L.  P.  A.  1852,  n.  229-231,  ante;  and  C.  L.  P.  A. 
1860,  8.  40,  fwif. 


ProTiiions  101.  Provided  always,  that  all  the  provisions  of  this 

of  luperior*"  ^^^  applicable  to  masters  of  the  said  courts  at  West^ 
courti  to        minster  shall  apply  to  the  respective  prothonotaries  of 
Sonotitfies^   the  Court  of  Commou  Pleas  at  Lancaster  and  Court  of 
of  palatinate   pleas  at  Durham,  and  their  respective  deputies  acting 
in  the  execution  of  the  duties  of  such  offices,  which 
acting  officers  respectively  may  singly  exercise  with 
reference  to  matters  and  proceedings  in  the  last-men- 
tioned courts  respectively  the  powers  hereby  given  to 
the  masters  of  the  superior  courts  at  Westminster. 

See  C.  L.  P.  A.  1852,  b.  232,  ante;  and  C.  L.  P.  A.  I860,  a.  41, 
post. 


Coortof 
Queen's 
Bench  to  be 
the  court  of 
appeal  from 
palatinate 
courti. 


102.  Provided  also,  as  to  proceedings  in  appeal,  that 
the  court  of  Queen's  Bench,  being  the  court  of  error 
from  the  said  Court  of  Common  Pleas  at  Lancaster, 
and  Court  of  Pleas  at  Durham  respectively,  shall  also 
be  the  court  of  i4)peal  from  the  said  respective  courts 
for  the  purposes  of  this  Act  in  reference  to  motions 
for  new  trials,  or  to  enter  verdicts  or  nonsuits  pre- 
viously made  to  the  judges  of  the  said  respective 
Courts  of  Common  Pleas  at  Lancaster  and  Court  of 
Pleas  at  Durham  respectively. 

Compare  C.  L.  P.  A.  1862,  a.  233,  ante;  and  C.  !«.  P.  A.  I860, 
a.  42,  poet. 
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103.  The  enactments  contained  in  sections  nineteen,  Enactments 
twenty,  twenty-one,  twenty-two,  twenty-three,  twenty-  ijJogppiy 
four,  twenty-five,  twenty-six,  twenty-seven,  twenty-  to  every 
eight,  twenty-nine,  thirty,  thirty-one,  and  thirty- two,  fidurmtureta 
of  this  Act  shall  apply  and  extend  to  every  conrt  of  SjgJS*"** 
civil  judicature  in  England  and  Ireland. 

104.  The  provisions  of  this  Act  shall  come  into  commence- 
operation  on  the  twenty-fourth  day  of  October,  in  the  M«nto'*ct. 
year  of  our  Lord  one  thousand  eight  hundred  and 
fifty-four. 

105.  It  shall  be  lawful  for  Her  Majesty,  from  time  Her  Majesty 
to  time,  by  an  order  in  conneil,  to  direct  that  all  or  "JR  *l'S*-# 

V    1  •  •  »    1  •      *  /» ■  1  ,        all  or  part  ox 

any  part  of  the  provisiona  of  this  Act,  or  of  the  rules  this  art  to 
to  be  made  in  pursuance  thereof  shall  apply  to  all  or  a][|^Ji|{  of 
any  court  or  courts  of  record  in  England  and  Wales  ;  record, 
and  within  one  month  after  such  order  shall  have  been 
made  and  published  in  the  London  Gazette  such  pro- 
visions and  rules  respectively  shall  extend  and  apply 
in  manner  directed  by  such  order,  and  any  such  order 
may  be  in  like  manner  from  time  to  time  altered 
and  annulled  ;  and  in  and  by  any  such  order  Her 
Majesty  may  direct  by  whom  any  powers  or  duties 
incident  to  the  provisions  applied  under  this  Act, 
or  the  Common  Law  Procedure  Act,  1852,  shall  and 
may  be  exercised  with  respect  to  matters  in  such  court 
or  courts,  and  may  make  any  orders  or  regulations 
which  may  be  deemed  requisite  for  carrying  iAto 
operation  in  such  eouift  or  courts  the  provisions  so 
applied. 

See  C.  L.  P.  A.  I8/»a,  i.  228,  ante ;  and  C.  L.  P.  A.  1860,  s.  44^ 
jmtt, 

106.  In  citing  this  Act  in  any  instrument,  docu-  Short  title  of 
ment,   or  proceeding,   it  shall  be  sufficient   to    use  ***' 

the  expression  "  The  Common  Law  Procedure  Act> 
1854." 

107.  Nothing  in  this  Act  shall  extend  to  Ireland  or  Act  not  to 
Scotland,  save  as  aforesaid.  iSSfd  w 

Scotland. 
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An  Act  for  the  further  Amendment  of  the  Process^ 
Practice y  and  Mode  of  Pleading  in  and  enlarging 
the  Jurisdiction  of  the  Superior  Courts  of  Common 
Law  at  Westminster*  [28th  August,  I860.] 

Whereas  it  is  desirable  further  to  improve  the  pro- 
cess, practice,  and  mode  of  pleading  in,  and,  in  some 
respects,  to  enlarge  the  jurisdiction  of,  the  Superior 
Courts  of  Common  Law:  be  it  enacted  bj  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  spiritual  and  temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and  by  the 
authority  of  Uie  same,  as  follows : — 

Relief  against  Forfeiture. 

1.  In  the  case  of  any  ejectment  for  a  forfeiture 
brought  for  non-payment  of  rent,  the  court  or  a  judge 
shall  have  power,  upon  rule  or  summons,  to  give  relief 
in  a  summary  manner,  but  subject  to  appeal  as  herein- 
after mentioned,  up  to  and  within  the  like  time  after 
execution  executed,  and  subject  to  the  same  terms  and 
conditions  in  all  respects,  as  to  payment  of  rent,  costs 
and  otherwise,  as  in  the  Court  of  Chancery ;  and  if 
the  lessee,  his  executors,  administrators  or  assigns, 
shall  upon  such  proceeding  be  relieved,  he  and  they 
shall  hold  the  demised  lands  according  to  the  lease 
thereof  made,  without  any  new  lease. 

This  is  supplementary  to  C.  L.  P.  A.  1852,  s.  212  (p.  150), 
ante ;  inasmuch  as  it  enables  the  courts  of  common  law  to  admi- 
nister relief  «^/rr  the  trial,  and  within  the  six  months  limited  by 
C.  L.  P.  A.  1852,  s.  210,  for  the  intervention  of  a  court  of  equity. 

See  Story's  Commentaries  on  Equity  Jurisprudence,  §  1301,  tt 
teq. ;  also  Peachy  v.  Duke  rf  Somerset^  and  notes  thereto,  in  Tudor' s 
Leading  Cases  in  Equity,  vol.  ii.  p.  774,  et  teq. 

*  This  act  ia  based  upon  the  third  and  final  Report  of  the  Common  Law 
CommUeionen,  whose  recommendations  have,  notwithstanding  the  vigorous 
efforts  of  the  Common  Law  Commissioners,  been  onij  partially  adopted 
by  the  lefislature,  in  conseauence  of  the  extraordinary  opposition  presented 
by  persons  connected  with  the  Courts  of  Chancery. 
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2.  In  the  case  of  any  ejectment  for  a  forfeiture  for  »«"•' 
breach  of  a  covenant  or  condition  to  insure  against  loss  feUure  fo/~ 
or  damage  by  fire,  the  court  or  a  judge  shall  have  ^^^ 
power,  upon  rule  or  summons,  to  give  relief  in  a  sum- 
mary manner,  but  subject  to   appeal   as  hereinafter 
mentioned,  in  all  cases  in  which  such  relief  may  now 
be  obtained  in   the   Court  of   Chancery   under  the 
provisions  of  an  act  passed  in  the  session  of  parliament 
held  in  the  twenty-second  and  twenty- third  years  of 
the  present  reign,  intituled  "^«  Act  to  further  amend  ^^^^^^' 
the  Law   of  Property^   and   to    relieve    Trustees^'* 
and  upon  such  terms  as  would  be  imposed  in  such 
court. 

This  introduces  within  the  jurisdiction  of  the  courts  of  common 
law,  a  relief  novel  even  in  chancery  (  Green  v.  Bri<iges,  4  Sim.  96) ; 
and,  its  importance  seems  to  demand  the  annexing  those  pro- 
visions of  the  act  which  created  the  jurisdiction  in  chancery, 
which  are  referred  to  in  the  above  section. 

22  &  23  Vict.  c.  35.  22&28VIct. 

c.  s*>. 
^n  Act  to  further  amend  the  Law  of  Property  and  to  relieve  Truiteet. 

See  4 
Section  4.  A  court  of  equity  shall  have  power  to  relieve  against  p^.-  ^ ' 

a  forfeiture  for  breach  of  a  covenant  or  condition  to  insure  against  agaUutfor- 

loss  or  damage  by  fire,  where  no  loss  or  damage  by  fire  has  hap-  feiturefor 

pened,  and  the  breach  has,  in  the  opinion  of  the  court,  been  com-  **•««*  «/ 

rjlji  •■■/■■■  /   4^ 

mitted  through  accident  or  mistake,  or  otherwise  without  fraud  .-1™^.-! !L 

or  gross  negligence,  and  there  is  an  insurance  on  foot  at  the  lime  tain  ccmm. 

of  the  application  to  the  court  in  conformity  with  the  covenant  to 

insure,  upon  such  terms  as  to  the  court  may  seem  fit.  s*    a 

Section  6.  The  court  shall  not  have  power  under  this  act  to  ^    r^Lttt 

relieve  the  same  person  more  than  once  in  respect  of  the  same  relieve  any 

covenant  or  condition,  nor  shall  it  have  power  to  grant  any  relief  per»onmor€ 

under  this  act  where  a  forfeiture  under  the  covenant  in  respect  '*<"•  *****  '* 

of  which  relief  is  sought  shall  have  been  already  waived  out  of  TlSf^lnJi'** 

_  «  ,  »  •         ■         ^'  0  Mame  cove- 

court  in  favour  of  the  person  seeking  the  relief.  nant^  Jte, 

Section  8.*  Where,  on  the  bond  fide  purchase  after  the  passing       g^^  g^ 
of  this  act  of  a  leasehold  interest  under  a  lease  containing  a  Protection  itf 
covenant  on  the  part  of  the  lessee  to  insure  against  loss  or  damage  jmrehaser 
by  fire,  the  purchaser  is  furnished  with  the  written  receipt  of  the  againttfor- 
person  entitled  to  receive  the  rent,  or  his  agent,  for  the  last  pay-  {g^cwMnt 
ment  of  rent  accrued  due  before  the  completion  of  the  purchase,  for  iiuuranee 
and  there  is  subsisting  at  the  time  of  the  completion  of  the  pur-  ?f^'2^J^ 
chase  an  insurance  in  conformity  with  the  covenant,  the  purchaser 
or  any  person  claiming  under  him  shall  not  be  subject  to  any 
liability,  by  way  of  forfeiture  or  damages  or  otherwise  in  respect 
of  anv  breach  of  the  covenant  committed  at  any  time  before  the 
completion  of  the  purchase,  of  which  the  purchaser  had  not  notice 
before  the  completion  of  the  purchase  ;  but  this  provision  is  not 
to  take  away  any  remedy  which  the  lessor  or  his  legal  represen- 
tatives may  have  against  the  lessee  or  his  legal  representatives 
for  breach  of  covenant 

*  This  •eetion  Is  added  on  account  of  Itt  great  general  importance,  and  of 
Its  connection  with  the  previous  tectloo ;  although  it  does  not  itself  alTect  the 
fTQctiee  of  the  courts. 


in  eerUiin 
cases. 
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See.  9. 

proriiions  to 
apply  to 
Uasesfor  a 
term  of  ytart 
ab$olmUj  ^. 


Seetfoo  9.  The  precfdiBg  prorisioiM  shall  be  mpplicmble  to 
leases  for  a  term  of  years  abaolote,  <»r  determinable  on  a  life  or 
lives  or  otherwise,  and  also  to  a  lease  for  the  life  of  the  lessee, 
or  the  life  or  lives  of  any  other  person  or  persons. 

From  the  abore  enactments  it  follows:— 

Firstly.  That  a  breach  of  covenant  to  insnre  will  not  be  relieved 
against  where : — 

(a)  It  has  occurred  tliroagh  gross  negligence  or  iraad ;  or 

otherwise  than  through  accident  or  mistake. 

(b)  Any  loss  or  damage  to  the  premises  has  been  done 

through  the  happening  of  the  event  that  should  hare 
been  insured  against 

(c)  The  premises  are  not  duly  re-inaved  at  the  time  of  the 

application  for  relief. 

(d)  Any  previous  relief  has  been  granted  by  the  court  to  the 

sawK  permm*  in  respect  of  the  same  covenant. 

(e)  Any  breach  of  the  same  covenant  has  been  waived  f  in 

fiivour  of  the  same  pernu. 

Secondly.  That  in  other  cases  a  breach  of  covenant  to  insnre 
may  be  relieved  against  by  the  court  or  a  judge  upon  such  terms 
as  to  the  court  or  judge  may  seem  fit. 

Thirdly.  That  a  honi  Jide  purchaser,  without  notice  of  a  prior 
breach  of  covenant  to  insure,  is  protected  against  all  conse- 
quences of  such  prior  breach ;  if,  on  the  purchase,  he  procured  a 
written  receipt  for  the  last  payment  of  rent  accrued  due  before 
the  completion  of  the  purchase ;  and  if,  at  the  time  of  the  com- 
pletion of  the  purchase,  the  premises  were  duly  insured.  ^ 

It  has  been  held  that,  under  s.  4,  iupruy  relief  may  be  given 
against  forfeiture  through  a  breach,  since  the  passing  of  the  act, 
of  a  covenant  entered  into  previously  thereto  {Page  v.  Benneti, 
L.  J.  29,  Ch.  S98,  V.  C.  S.%     See  this  case  also  as  to  costs. 

See  generally,  as  to  the  retroactive  effect  of  statutes,  Comill 
V.  Hudson  (cited  p.  296,  poit)  ;  Jaektm  v.  Woolley  (8  E.  &  B.  778), 
and  cases  there  cited ;  see  also  Moam  v.  Ditrden  (2  Excb.  22) ; 
Phthorn  v.  Sontter  (L.  J.  21,  Ex.  336);  Jenkins  v.  Betham  (15  C.  B. 
190);  mUiams  V.  Smith  (cited  p.  291,  post)\  Re  Miles*s  Trusts 
(L,  J.  29,  Ch.  47,  M.  R.) ;  Dodson  v.  Sammetl  (L.  J.  29,  Ch.  336, 
y.  C.  K.);  and  contra,  Page  v.  Bennett,  ubi  supra:  see  generally 
cases  cited  in  Broom's  Maxims,  pp.  33—41. 

ill?***  t'df'  ^'  ^^^^  ^"^^  relief  shall  be  granted,  the  court  or 
a  judge  shall  direct  a  minute  thereof  to  be  made  bj 
indorsement  on  the  lease  or  otherwise. 

The  words  *'  sueh  relirf**  probably  refer  to  the  last  antecedent, 
viz.,  to  relief  under  s.  2,  and  not  to  relief  under  s.  1 .  The  object 
of  the  enactment  in  such  case,  would  be  to  provide,  in  favour  of 
the  landlord,  evidence  of  relief  having  been  given  by  the  cotnt, 


*  Sembltf  the  court  may  relieve  other  persons  in  retpect  at  the  same  eova- 
nant.  althoogh  thejr  elalm  by  or  tinder  the  lame  title. 

t  At  to  waiver  of  breaches  of  eovenaat,  see  Demdg  v.  NMMl  (4C.  B.,  N.S., 
S70);  Price  r.  Worwood  (4  H.  fr  N.  512) ;  Crojt  ▼.  Lumleu  (6  H.  of  L.  Gas. 
672. 

}  No  sach  proviflton  is  needed,  nor  indeed  appHesble,  hi  the  esse  of 
a  breach  of  a  eovenaat  topoffrent;  against  which  a  puielNuer  may  protect 
himself  under  the  C.  L.  P.  A.  18SS,  t.  SIS,  amU,  and  theC»  L.  P.  A.  I860,  s.  1, 
supra. 
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■o  M  to  bar  further  appliottion  (22  ft  28  Vict.  c.  S5,  i.  6,  supra). 
If  it  be  held  to  apply  to  relief  under  s.  1,  as  well  as  to  a.  2,  its 
object  would  seem  to  be  to  provide  evidence  of  the  restoration  of 
the  term,  in  favour  of  the  tenant.  See  as  to  construction  of  C.  L. 
P.  A.  1854,  s.  8,  re  Morris,  cited,  ante,  p.  188. 

Appeal. 

4.  Any  order  made  bj  a  judge  upon  an  application  Appeal  to 
for  relief  under  the  provigions  of  this  act  shaQ  be  sub-  fr^tTorder 
ject  to  an  appeal  to  the  court,  and  may  be  discharged,  of  Judge, 
varied,  or  set  aside  bj  the  court,  upon  such  terms  as 

tlie  court  shall  think  fit,  on  application  made  thereto 
bj  anj  party  dissatisfied  with  such  order. 

The  appeal  given  by  this  and  the  following  sections  (4^11)  is 
limited  to  appeals  from  orders  that  have  been  made  upon  appli- 
cations for  relief  against  forfeitures,  under  ss.  1,  2,  ante. 

The  term  "any  party'*  will  probably  be  restricted  to  parties  to 
the  ejectment,  ana  not  be  extended  to  persons  otherwise  inter- 
ested, unless  they  make  themselves  parties  thereto  under  the 

C.  L.  P.  A.  1852,  s.  172,  ante. 

Although  jurisdiction  to  grant  relief  is  specifically  given  to  a  Juritdkiion 
judge,  as  distinguished  flnom  the  court,  by  the  previous  sections,  ^•JV*'^^ 
and  the  proceedings  upon  appealfrfrom  his  order,  made  under  '*^"*^^'' 
these  provisions,  are  regulated  by  the  following  sections ;  it  may 
yet  be  useful  to  see,  as  to  the  jurisdiction  of  judges  at  chambers, 
{Smeeton  v.   Collier,  1  Exch.  457;   Clarke  v.  B.  I,  Compann^  6 

D.  &  L.  278 1  R,  V.  Almw,  Wilmot's  Notes,  264).  Any  applica- 
tion to  the  court,  after  a  previous  application  for  the  same  pur- 
pose to  a  judge  at  chambers,  is  in  the  nature  of  an  appeal  from 
such  judge,  even  where  he  only  refused  to  make  any  order ;  and 
it  will  not  therefore  be  entertained  after  the  lapse  of  a  term 
{Meredith  v.  GittenSj  L.  J.  21,  Q.  B.  273 ;  Crwke  v.  Smith,  4  C.  B., 
N.  S.  446 ;  Worman  v.  Halakan,  9  W.  R.  108,  Bail  Court).  The 
materials  used  before  the  judge  should  be  brought  before  the 
court,  upon  the  rule  nisi  being  applied  for  {Hoby  v.  Frlichetrd, 
6  Dowl.  300;  Poceck  y.  PickeHng,  L.  J.  21.  Q.  B.  365,  S.  P.; 
fFarman  v.  Halahan,  ubi  supra),  and  also  on  renewing  applications 
to  the  court :  but  additional  materials  may  also  be  used  {Peterson 
V.  Ikutis,  6  C.  B.  235;  Sanderson  v.  Proetor,  10  Exch.  189).  No 
appeal  lies  from  one  judge  at  chambers  to  another  ( Wright  t. 
SuoensoUf  5  Taunt  850) ;  but  it  lies  to  the  court,  even  where  by 
statute  a  special  jurisdiction  is  conferred  upon  a  single  judge 
{Teggin  v.  Lmngford,  10  M.  &  W.  556),  but  not  where  the  juris* 
diction  of  the  court  is  excluded  {Wearing  v.  Smith,  10  Jur.  924) ; 
nor  in  ordinary  cases,  where  the  matter  is  by  the  statute  left 
entirely  in  hia  disoretiou  (Cartunight  v.  Frost,  3  H.  ft  N.  278; 
Jaekton  v.  Kell,  6  Jur.  N.  S.  1117,  C.  P. :  see  further  hereon  cases 
cited  p.  277,  ante). 

5.  It  shall  be  lawful  for  the  party  against  whom  the  Power  to 
court  makes  any  rule  or  order  in  respect  of  such  relief  OTJnoT^ 
to  f^peal  from  such  rule  or  order.        .  couit. 

The  powers  of  the  Court  of  Appeal  are  oonfierred  by  ss*  10,  II, 
post. 
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Court*  of 
error  to  be 
courts  of 
appeal. 


Notice  of  ap- 
peal. 


Ball. 


Fonnof 
appeal. 


Judgment  of 
courtof  ap- 
peal, and 
power  to  re- 
mit proceed- 
fnffi. 


6.  The  Courts  of  Error  shall  be  Courts  of  Appeal  for 
the  purposes  of  this  act. 

This  section  difiers  somewhat  from  C.  L.  P.  A.  1854,  s.  36,  in 
speaking  of  "  Courts  "  and  not  *'  Court "  of  Error,  and  in  omitting 
to  particularize  the  '*  Exchequer  Chamber  and  the  House  of 
Lords ;"  but  the  effect  would  seem  to  be  the  same :  and  an  appeal 
under  s.  5,  suprot  may  well  be  carried  to  the  House  of  Lords. 

See  as  to  appeals  from  the  Court  of  Common  Pleas  at  Lan- 
caster and  the  Court  of  Pleas  at  Durham,  s.  42,  post ;  and  com- 
pare C.  L.  P.  A.  1852,  8.  23S,  and  C.  L.  P.  A.  1854,  s.  102,  mte, 

7.  No  appeal  shall  be  allowed  unless  notice  thereof 
be  given  in  writing  to  the  opposite  partj  or  his  attor- 
ney, and  to  one  of  the  masters  of  the  court,  within  four 
days  after  the  decision  complained  of,  or  such  further 
time  as  may  be  allowed  by  the  court  or  a  judge. 

This  section  is  textually  taken  from  the  C.L.  P.  A.  1854,  s.  87f 
p.  215,  ante;  and  see  note  thereto. 

It  would  seem  to  apply  to  appeals  from  a  judge  under  a.  4,  as 
well  as  from  the  court  under  s.  5  ;  ted  qtutre. 

8.  Notice  of  appeal  shall  be  a  stay  of  execution, 
provided  bail  to  pay  the  sum  demanded  and  costs  be 
given,  in  like  manner  and  to  the  same  amount  as  bail 
in  error,  within  eight  days  after  the  decision  com- 
plained of,  or  before  execution  delivered  to  the  sheriff. 

This,  subject  to  necessary  difference  ex  materid^  is  in  the  same 
terms  as  C.  L.  P.  A.  1854,  s.  38,  p.  216,  ante :  see  note  thereto. 

By  "  the  sum  demanded,"  is  probably  meant  the  sum  ordered 
by  the  judge  or  court  to  be  paid  by  the  defendant  as  a  condition 
of  relief. 

This  section  would  also  seem  to  apply  to  appeals  from  a  judge. 

9.  The  appeal  hereinbefore  mentioned  shall  be  upon 
a  case  to  be  stated  by  the  parties  (and  in  case  of  differ- 
ence to  be  settled  by  the  court,  or  a  judge  of  the  court 
appealed  from),  in  which  case  shall  be  set  forth  so 
much  of  the  pleadings,  facts,  and  the  order,  rule,  or 
judgment  objected  to  as  may  be  necessary  to  raise  the 
question  for  the  decision  of  the  Court  of  Appeal. 

This  section  is,  mutatis  mutandis,  taken  from  the  C.  L.  P.  A. 
1854,  ».  39,  p.  216,  antet  but  as  there  are  no  pleadings  in  eject- 
ment it  was  scarcely  necessary  to  provide  for  setting  forth  the 
H  pleadings,"  in  the  case. 

10.  The  Court  of  Appeal  shall  give  such  judgment 
or  make  such  rule  as  ought  to  have  been  given  or 
made  in  the  court  below,  and  shall  have  power  to 
remit  the  causey  with  such  directions  as  they  shall 
think  proper  ;  and  all  such  further  proceedings  may  be 
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taken  thereupon  as  if  the  judgment  or  rule  had  been 
given  or  made  by  the  court  below. 

This  Bection  is  somewhat  altered  from  the  C.  L.  P.  A.  1854, 
8. 4],  a»/e,  inasmuch  as  it  gives  the  court  of  appeal  an  additional 
power  of  remitting  the  cause  with  directuma  to  the  court  below. 

See  note  to  C.  L.  P.  A.  1854,  s.  41,  p.  216,  ante, 

11.  The   Court  of  Appeal    shall   have    power  to  Power  of 
adjudge  payment  of  costs,  and  to  order  restitution.         JSarM'***^ 

This  section  differs  from  the  C.  L.  P.  A.  1854,  s.  42,  only  in-  **•*••  *''• 
asmuch  as  it  omits  the  power,  given  to  the  court  of  appeal  by  the 
earlier  enactment,  of  awarding  process ;  after  it  had  previously 
provided  that  the  judgment  or  rule  of  the  court  of  appeal  might 
be  proceeded  upon,  as  if  given  or  made  by  the  court  below.  The 
further  omission  of  the  words  "  and  otherwise  "  can  scarcely  be 
construed  to  deprive  the  court  of  appeal  of  the  power,  necessarily 
inherent  in  all  superior  courts,  of  regulating  its  own  proceedings, 
and  even  of  quashing  proceedings  before  them  when  taken  against 
good  faith  (see  C.  L.  r.  A.  1852,  s.  156  ;  and  note,  p.  120,  ante). 

See  as  to  restitution,  Doe  d.  WhWington  v.  Horde  (L.  J.  20, 
Q.  B.  406) ;  and  Daviee  v.  Povey  (2  W.  Bl.  892). 


Interpleader  Proceedings. 

12.  Where  an  action  has  been  commenced  in  respect  interpleader 
of  a  common  law  claim  for  the  recovery  of  money  or  ™*y  ^« 

-  .     -  <  -J  granted, 


goods,  or  where  goods  or  chattels  have  been  taken  or  though  tiues 
are  intended  to  be  taken  in  execution  under  process  Jcommoa 
issued  from  anj  one  of  the  Superior  Courts,  or  from  the  origin. 
Court  of  Common  Pleas  at  Lancaster  or  the  Court  of 
Pleas  at  Durham^  and  the  defendant  in  such  action,  or 
the  sheriff  or  other  officer,  has  applied  for  relief  under 
the  provisions  of  an  act  made  and  passed  in  the  session 
of  parliament  held  in  the  first  and  second  year  of  the 
reign  of  his  late  Majesty  King  William  the  Fourth, 
intituled  ^^An  Act  to  enable  Courts  of  Law  to  give  \  ^  %  ^m.  4^ 
Relief  against  adverse  Claims  made  upon  Persons  e.  as. 
having  no  Interest  in  the  Subject  of  such  Claims/*  it 
shall  be  lawful  for  the  court  or  a  judge  to  whom  such 
application  is  made  to   exercise  all  the  powers  and 
authorities  given  to  them  hj  this  act  and  the  herein- 
before-mentioned act  passed  in  the  session  of  parlia- 
ment held  in  the  first  and  second  years  of  the  reign  of 
his  late  Majesty  King  William  the  Fourth,  though  the 
titles  of  the  claimants  to  the  money,  goods,  or  chattels 
in  question,  or  to  the  proceeds  or  value  thereof,  have 
not  a  common  origin,  but  are  adverse  to  and  indepen- 
dent of  one  another. 

It  is  difficult  to  appreciate  the  practical  value  of  this  enact- 
ment:— claims  not  of  a  common  origin,  but  adverse  to  and  inde^ 
pendent  0/  one  another,  had  previously  been  dealt  with  as  within 
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the  proTinons  of  1  &  2  Will.  4^  c  58,  a.  U  6,  hi/tss*  aad  if  aaj 
dUtiDctioa  about  origin  was  formerlj  nipposcd  to  exist,  it  had 

1 »  2  WUL  4,  •  1  &  2  Wux.  4,  c.  58. 

Jm  Act  fo  wnabk  Camrts  rf  Lm§  <•  ^tar  E^Utf  ^gmimtt  mhtrm 
Gaims  madt  apaa  Ptrmas  kamimg  wq  Iniertai  im  ike  StAjeH  of 
tmek  Claims.  [20th  October,  1881.] 

Wb  eft  CAS  it  often  happens  that  a  penon  sued  at  law  frr  the 

recovery  of  money  or  goods  wherein  be  has  no  interest,  and  whidi 

are  also  claimed  of  him  by  some  third  party,  has  no  meana  of 

relieving  himself  from  such  adverse  claims  but  by  a  suit  in  equity 

against  the  plaintiflfand  such  third  party,  usually  called  a  bill  of 

interpleader,  which  is  attended  with  expense  and  delay:   for 

remedy   thereof  be  it  enacted  by   the   King's  most  excellent 

Majesty,  by  and   with  the  advice  and  consent  of  the  Lords 

spiritual  and  temporal  and  Commons  in  this  present  Parliament 

Upon  sppH-    assembled,  and  by  the  authority  of  the  same,  that  upon  applica* 

catkm  bj  s      tion  made  by  or  on  the  behalf  of  any  defendant  sued  in  any  of 

sn^Ktton'itf    ***•  Majesty's  CourU  of  Law  at  Westminster,  or  in  the  Court  of 

ffrrwaitS?/,       Common  Pleas  of  the  County  Palatine  of  Lancaster,  or  the  Court 

*c.  stating     of  Pleas  of  the  County  Palatine  of  Durham,  in  any  action  of 

!'*'h!^^  '^8^^  assumpsit,  debt,  detinue  or  trover,  such  application  being  made 

Ject  mattOT      *f^^  declaration,  and  before   plea,  by  a]fidavit  or  otherwise, 

ia  in  a  third     showing  that  such  defendant  does  not  claim  any  interest  in  the 

jMTtj,  the        subject  matter  of  the  suit,  but  that  the  right  thereto  is  claimed 

court  majr       ^  supposed  to  belong  to  some  third  party  who  has  sued  or  is 

third  party  to  expected  to  sue  for  the  same,  and  that  such  defendant  does  not 

appear  sod      in  any  manner  collude  with  such  third  party,  but  is  ready  to 

'"{{^"^uh"     bring  into  court  or  to  pay  or  dispose  of  the  subject  matter  of  tha 

hit  eUim        action  in  such  manner  as  the  court  (or  any  judge  thereof)  may 

and  in  the       order  or  direct,  it  shall  be  lawful  for  the  court,  or  any  judga 

neantfane       thereof,  to  make  rules  and  orders  calling  upon  such  thiid  party 

Inira  fn^ucb'  ^  appear  and  to  state  the  nature  and  particulars  of  his  claim, 

action.  And  maintain  or  relinquish  his  claim,  and  upon  such  rule  or 

order  to  hear  the  allegations  as  well  of  such  third  party  aa  of  the 

plaintiff,  and  in  the  meantime  to  stay  the  prooeedinga  in  such 

action,  and  tioally  to  order  such  third  party  to  make  himself 

defendant  in  the  same  or  some  other  action,  or  to  proceed  to  trial 

on  one  or  more  feigned  issue  or  issues,  and  also  to  direct  which 

of  the  parties  shall  be  plaintiff  or  defendant  on  such  trial,  or, 

with  the  consent  of  the  plaintiff  and  such  third  party,  dieir 

counsel  or  attoroies,  to  dispose  of  the  merits  of  their  claims  and 

determine  the  same  in  a  summary  manner,  and  to  make  such 

other  rules  and  orders  therein,  as  to  costs  and  all  other  matters, 

as  may  appear  to  be  just  and  reasonable. 

Jodfnent  II.  And  be  it  further  enacted,  that  the  judgment  in  any  sueh 

'"h^S^Sfi^"    action  or  issue  as  may  be  directed  by  the  court  or  judge»  and  the 

to  he  final,      decision  of  the  court  or  judge  in  a  stunmazy  manner,  shall  be 

final  and  conclusive  against  die  parties,  and  all  persons  claiming 

by,  from  or  under  them. 

If  tneh  third       H  L  And  be  it  further  enacted,  that  if  such  third  party  shall  not 

party  thaU      appear  upon  suoh  rule  or  order  to  maintain  or  relinquiah  his 

not  fppcv*     claim*  being  duly  served  therewith,  or  shall  neglect  or  refuse  te 

vc.  the  court  i..!  m  \  ■       jP 

nay  har  hl«     comply  with  anv  rule  or  order  to  be  made  after  appearance,  it 

clami  afainit  shall  be  lawful  for  the  court  or  judge  to  declare  such  third  party, 

ths  original     gQd  all  persons  claiming  by,  from  or  under  him,  to  be  for  ever 
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been  derived  from  the  Court  of  Chaocery,  and  bed  beeome  obeo- 
lete.    It  seems  never  to  have  been  entertained  in  the  ease  of 

barred  from  prosecuting  bis  claim  against  tbe  orieinal  defendant, 
bis  executors  or  administrators;  saving  nevertheless  the  right  or 
claim  of  such  third  party  against  the  plaintiff;  and  thereupon  to 
make  such  order  between  such  defendant  and  the  plaintiff,  as  to 
costs  and  other  matters,  as  may  appear  just  and  reasonable. 

IV.  Provided  always,  and  be  it  further  enacted,  that  no  order  ProTiiosato 
shall  be  made  in  pursuance  of  this  act  by  a  single  judge  of  tbe  orden  mad^ 
Court  of  Pleas  of  the  said  County  Palatine  of  Durham  who  shall  j^^^^*^^® 
not  also  be  a  judge  of  one  of  the  said  courts  at  Westminater,  and  ' 
that  every  order  to  be  made  in  pursuance  of  this  act  by  a  single 

judge  not  sitting  in  open  court  shall  be  liable  to  be  rescinded  or 
altered  by  tbe  court  in  like  manner  as  other  orders  made  by  a 
single  judge. 

V.  Provided  also,  and  be  it  further  enacted,  that  if  upon  appli-  If  a  Jadgv 
cation  to  a  judge,  in  the  first  instance  or  in  any  later  stage  of  the  ^l^inks  the 
proceedings,  he  shall  think  the  matter  more  fit  for  the  decision  St^foMhe^de- 
of  the  court,  it  shall  be  lawful  for  him  to  refer  the  matter  to  the  ciiion  of  the 
court ;  and  thereupon  the  court  shall  and  may  hear  and  dij^pose  court,  he 

of  tbe  same  in  the  same  manner  as  if  the  proceeding  had  ori-  "^^  ^^^^  ^• 

ginally  commenced  by  rule  of  court,  instead  of  the  order  of  a 

judge. 

VI.  And  whereas  difficulties  sometimes  arise  in  the  execution  For  relief  of 
of  process  against  goods  and  chattels,  issued  by  or  under  the  qik'^^'m"'^ 
authority  of  the  said  courts,  by  reason  of  claims  made  to  such  j„  ezecutioa 
goods  and  chattels  by  assignees  of  bankrupts  and  other  persons,  of  procees 
not  being  the  parties  against  whom  such  process  has  issued,  •^^^•t 
whereby  sheriffs  and  other  officers  are  exposed  to  the  hazard  and  f£^]^ 
expense  of  actions;  and  it  is  reasonable  to  afford  relief  and  pro- 
tection in  such  cases  to  such  sheriffs  and  other  ofiicers ;  be  it 
therefore  further  enacted,  that  when  any  such  claim  shall  be  made 

to  any  goods  or  chattels  taken  or  intended  to  be  taken  in  exe- 
cution under  any  process,  or  to  the  proceeds  or  value  thereof,  it 
shall  and  may  be  lawful  to  and  for  tbe  court  from  which  such 
process  issued,  upon  application  of  such  sheriff  or  other  officer 
made  before  or  after  the  return  of  such  process,  as  well  before  as 
after  any  action  brought  against  such  sheriff  or  other  officer,  to 
call  before  them,  by  rule  of  court,  as  well  the  party  issuing  such 
process  as  the  party  making  such  claim,  and  thereupon  to  exer- 
cise, for  the  adjustment  of  such  claims  and  the  relief  and  pro- 
tection of  the  sheriff  or  other  officer,  all  or  any  of  the  powers 
and  authorities  hereinbefore  contained,  and  make  such  rules  and 
decisions  aa  shall  appear  to  be  juat,  according  to  the  circum- 
stances of  the  case ;  and  the  coats  of  all  such  proceedings  shall 
be  in  the  discretion  of  the  court. 

VII.  And  be  it  further  enacted,  that  all  rules,  orders,  matters  Rulet,  or- 
and  decisions  to  be  made  and  done  in  pursuance  of  this  act,  ex-  den,  fto. 
oept  only  the  affidavits  to  be  filed,  may,  together  with  the  decla-  >°><l«  in  P*^'- 
ration  in  the  cause  (if  any),  be  entered  of  record,  with  a  note  in  ti)[,  act  may 
tbe  margin  expressing  the  true  date  of  such  entry,  to  the  end  be  entered  of 
that  the  same  may  be  evidence  in  future  times,  if  required,  and  '^"^  *"|^ 
to  secure  and  enforce  the  payment  of  costs  directed  by  such  rule  ^aeV*^ 

or  order;  and  every  such  rule  or  order  so  entered  shall  have  the 
force  and  effect  of  a  judgment,  except  only  as  to  becoming  a 
charge  on  any  lands,  tenements  or  hereditaments ;  and  in  case 
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interpleader  by  sheriffs  (Common  Law  Commissioners  Third 
Report,  p.  11). 


Cosu. 


Write. 

SherilTt 
fees. 


Upon  any  ap> 
plication  un- 
der 1  Will.  4, 
c.  21,  and 
this  act,  the 
court  to  ex- 
ercise inch 
powen  and 
make  such 
rules  as  are 
given  by  or 
mentioned 
in  this  act. 


any  costs  shall  not  be  paid  within  fifteen  days  after  notice  of  the 
taxation  and  amount  thereuf  given  to  the  party  ordered  to  pay 
the  same,  his  agent  or  attorney,  execution  may  issue  for  the  same 
by  Jieri  /aria*  or  capias  ad  satisfaciendum^  adapted  to  the  case, 
together  with  the  costs  of  such  entry,  and  of  the  execution,  if  by 
fieri  facias ;  and  such  writ  and  writs  may  bear  teste  on  the  day  of 
issuing  the  same,  whether  in  term  or  vacation ;  and  the  sheriff  or 
other  officer  executing  any  such  writ  shall  be  entitled  to  the  same 
fees,  and  no  more,  as  upon  any  similar  writ  grounded  upon  a 
judgment  of  the  court 

VI [ I.  And  whereas  by  a  certain  act  made  and  passed  in  the 
last  session  of  parliament,  intituled  *'  An  Act  to  improve  the  Prih- 
ceedings  in  Prohibition  and  on  Writs  of  Mandamus"  it  was  among 
other  things  enacted,  that  it  should  be  lawful  for  the  court  to 
which  application  may  be  made  for  any  such  writ  of  mandamus 
as  is  therein  in  that  behalf  mentioned,  to  make  rules  and  orders 
callinff  not  only  upon  the  person  to  whom  such  writ  may  be  re- 
quired to  issue,  but  also  all  and  every  other  person  having  or 
claiming  any  right  or  interest  in  or  to  the  matter  of  such  writ,  to 
show  cause  against  the  issuing  of  such  writ  and  payment  of  the 
costs  of  the  application,  and  upon  the  appearance  of  such  other 
person  in  compliance  with  such  rules,  or,  in  default  of  appear- 
ance after  service  thereof,  to  exercise  all  such  powers  and  autho. 
rities,  and  to  make  all  such  rules  and  orders  applicable  to  the 
case,  as  were  or  might  be  given  or  mentioned  by  or  in  any  act 
passed  or  to  be  passed  during  that  present  session  of  parliament 
for  giving  relief  against  adverse  claims  made  upon  persons  having 
no  interest  in  the  subject  of  such  claims ;  and  whereas  no  such 
act  was  passed  during  the  then  present  session  of  parliament,  be 
it  therefore  enacted,  that  upon  any  such  application  as  is  in  the 
said  act  and  hereinbefore  mentioned,  it  shall  be  lawful  for  the 
court  to  exercise  all  such  powers  and  authorities,  and  make  all 
such  rules  and  orders  applicable  to  the  case,  as  are  given  or  men- 
tioned by  or  in  this  present  acL 


1  ft  2  Vict. 
C.45. 

Sec.  2. 
Any  Judge 
may  exer- 
cise such 
powers  for 
the  relief  of 
sheriffs,  &c. 
as  may  by 
virtue  of 
1  k  2  WUI.  4, 
c.  58,  s.  6,  be 
exercised  by 
the  several 
courts. 


1  &  2  Vict.  c.  45. 

An  Act  (inter  alia)  to  Extend  the  Jurisdiction  qf  the  Judges  of  the 
^    Superior  Courts  qf  Common  Law, 

Sect.  2.  Whereas  by  another  act  passed  in  the  second  year  of 
the  reign  of  his  late  Majesty  king  William  the  fourth,  intituled, 
*'  An  act  to  enable  the  courts  of  law  to  give  relief  against  adverse 
claims  made  upon  persons  having  no  interest  in  the  subject  qf  such 
claims,**  provision  is  made  for  the  relief  of  sheriffs  and  other 
officers  concerned  in  the  execution  of  process  issued  out  of  any 
of  his  Majesty's  courts  of  law  at  Westminster,  or  of  the  Court  of 
Common  Pleas  of  the  county  palatine  of  Lancaster,  or  the  Court 
of  Pleas  of  the  county  palatine  of  Durham,  against  goods  and 
chattels  by  reason  of  claims  made  to  such  goods  and  chattels,  but 
such  relief  can  only  be  given  by  rule  of  court :  and  whereas  it  is 
expedient  that  a  single  judge  should  possess  the  power  of  giving 
relief  in  that  respect,  be  it  further  enacted,  that  it  shall  be  lawful 
for  any  judge  of  the  said  Courts  of  Queen's  Bench,  Common 
Pleas  or  Exchequer,  with  respect  to  any  such  proceas  issued  out 
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Interpleader  at  law  is  of  two  kinds:— between  persons  gene- 
rally ; — ^and  (for  the  relief  of  sheriil's  and  other  oflScer^)  between 
execution  creditors,  and  persons  claiming  goods  seized  in  exe- 
cution. 

1.  Between  Clmmamts  generally. — This  kind  of  inter-  Ivtbe- 

pleader  is  now  based  upon  and  regulated  by  the  1  &  2  Will.  4,  rLXADma 

c.  58,  and  other  statutes,  which  see  infra  \  and  by  the  present  clIjuavt^ 

statute.  oxxxaALLY. 

The  general  principles  recognized  in  its  application  are :  —  General 

That  the  person  applying  that  others  may  be  required  to  inter-  ^*"*'**^  **• 
plead,  be  already  defendant  in  an  action  at  the  suit  of  one  of 
them; 

That  such  action  be  strictly  such  as  formerly  came  under  the 
denominations  specified  in  1  &  2  Will.  4,  c.  68,  s.  1  (Law- 
rence Y.  Mathews,  5  Dowl.  149); 

That  the  claims  of  both  claimants  be  in  respect  of  the  very  same 
matter  (Slaney  ▼.  Sidney^  14  M.  &  W.  800); 

That  they  both  be  of  a  legale  as  distinguished  from  a  merely 

of  any  of  those  courts,  or  for  any  judge  of  the  said  Court  of  Com- 
mon Pleas  of  the  county  palatine  of  Lancaster,  or  Court  of  Pleas 
of  the  county  palatine  of  Durham  (being  also  a  judge  of  one  of  Coata  of  anch 
the  said  three  superior  courts),  with  respect  to  process  issued  out  proceedingft. 
of  the  said  courts  of  Lancaster  and  Durham  respectively,  to  exer- 
cise such  powers  and  authorities  for  the  relief  and  protection  of 
the  sheriff  or  other  officer  as  may  by  virtue  of  the  said  last-men- 
tioned act  be  exercised  by  the  said  several  courts  respectively, 
and  to  make  such  order  therein  as  shall  appear  to  be  just,  and 
the  costs  of  such  proceedings  shall  be  in  the  discretion  of  such 
judge. 

8  &  9  Vict.  c.  109.  8  ft  9  Viet. 

jtn  Act  to  amend  the  Law  eoneeming  Oamet  and  Wagers.  ^'  ^^' 

Sect  19.  And  whereas  many  important  questions  are  now  tried       Sec.  19. 
in  the  form  of  feigned  issues,  by  stating  that  a  wager  was  laid  Proceed- 
between  two  parties  interested  in  respectively  maintaining  the  ing*  under 
affirmative  and  the  negative  of  certain  propositions,  but  such  JSl^Jw* 
questions  may  be  as  satisfactorily  tried  without  such  form,  be  it  luhed. 
therefore  enacted,  that  in  every  case  where  any  court  of  law  or 
equity  may  desire  to  have  any  question  of  fact  decided  by  a  jury, 
it  shall  be  lawful  for  such  court  to  direct  a  writ  of  summons  to  be 
sued  out,  by  such  person  or  persons  as  such  court  shall  think 
ought  to  be  plaintiff  or  plaintiffs,  against  such  person  or  persons 
as  such  court  shall  think  ought  to  be  defendant  or  defendants 
therein,  in  the  form  set  forth  in  the  second  schedule  to  this  act 
annexed,  with  such  alterations  or  additions  as  such  court  may 
think  proper ;  and  thereupon  all  the  proceedings  shall  go  on  and 
be  brought  to  a  close  in  the  same  manner  as  is  now  practised  in 
proceedings  under  a  feigned  issue. 

SCRSDULB  s. 

In  the  Court  of  Queen'a  Bench  ["  Common  Fltaa,"  or  "  Exchequer,"  or 

te  0Ry  inferior  court,  a§  the  east  moff  be], 
■  Middleaex  to  wit,  [or  euek  other  eoumtp  as  Moy  be  directed], 
WbeiBsa  A,  B.  affirma,  and  C.  D.  deniea  [here  ttate  fully  the  fact  or  fecte 

in  icnre],  sQd  the  Lord  Chancellor  [or  anch  other  court,  &e.]  ia  dealroua  of 

aacertafailng  the  truth  by  the  verdict  of  a  Jury,  and  both  partiea  pray  that 

the  aame  may  be  inquired  of  by  the  country :  Xow  let  a  ju^,  ftc. 
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eqmtable  character  (Roach  ▼.  fVright,  8  M.  ft  W.  155 ;  Fro$i 

V.  Heywood,  2  Dowl.  N.  S.  801)  ;• 
That  the  party  applying  claim  no  interest  in  the  matter  in 

dispute  {Braddick  ▼.  Smith,  9  Bing.  84;  Coiler  t.  Bank  of 

England,  2  Dowl.  728;   Smith  y.   Wheeler,  8  Dowl.  431; 

Orant  ▼.  Pry,  4  Dowl.  135 ;  Slaney  ▼.  Sidney,  ubi  iupra) ; 
That  the  applicant  be  not  under  a  special  obligation  towards 

either  claimant  in  respect  of  the  matter  in  dispute  ( Crawshay 

T.  Thornton,  2  MyL  ft  Cr.  1 ;  Farr  v.  Ward,  2  M.  &  W.  844 ; 

Lindsay  ▼.  Barron,  6  C.  B.  291 ;  Horton  ▼.  Earl  rf  Devon,  4 

Exch.  497  ;  Oriental  Bank  v.  Nicholson,  5  W.  R.  587,  Ch.) ; 
That  the  applicant  be  not  colluding  with  either  party  (Belcher 

V.  Smith,  9  Bing.  82  ;  Tucker  v.  Morris,  1  Cr.  ft  M.  73) ; 
That  the  applicant  be  in  possession  of  the  matter  in  dispute,  and 

thus  able  to  obey  such  order  as  may  be  made  thereabout  (JUen 

Y.  GUhy,  3  Dowl.  143;  Inland  v.  Bushell,  5  Dowl.  147) ; 
That  the  same  question  be  raiseable  upon  the  interpleader  issue, 

as  was  in  dispute  between  the  original  parties  (Blake  y.  Bank 

qf  Australasia,  L.  J.  26,  C.  P.  93). 

The  crown  cannot  be  called  upon  to  interplead,  not  being 
named  in  the  statute  (Candy  v.  Maugham,  1  D.  ft  L.  745).^ 

It  has  been  doubted  whether  a  foreigner  beyond  the  jurisdiction, 
can  be  required  to  interplead  (Patomi  y.  Campbell,  12  M.  ft  W. 
277) ;  but  consult  now  spirit  of  C.  L.  P.  A.  1852,  s.  19,  p.  23,  ante. 

Practice.         Upon  the  practice,  it  is  only  necessary  to  observe : — 

That  the  application  cannot  be  made  before  declaration,  nor 
after  plea  actually  pleaded ; 

That  it  should  ordinarily  be  made  at  chambers ; 

That  if  two  actions  be  pending,  application  must  be  made  in 
each  (Allen  y.  Gilby,  3  Dowl.  143); 

That  the  application  must  be  supported  by  aflBdaYit  setting 
forth  the  facts  that  bring  the  case  within  the  statute,  as  above 
stated  ( Webster  y.  Delcjield,  7  C.  B.  187)  ;  and  denying  col- 
lusion (per  Parke,  B.,  in  Bond  y.  Woodhall,  4  Dowl.  351)  ; 

That  if  the  claimant  does  not  appear  and  persist  in  his  claim, 
an  order  barring  hb  claim  will  be  made,  and  ordinarily 
without  costs  (Lambert  y.  Cooper,  5  Dowl.  547 :  Jones  Y.  Lewis, 
8  M.  ft  W.  264 ;  Grazebrook  v.  Pickford,  10  M.  ft  W.  279) ; 

That  if  he  persists  in  his  claim,  and  the  case  be  fit  for  inter- 
pleader, he  will  be  made  defendant  in  lieu  of  the  original 
defendant;  or  an  issue  (8  ft  9  Vict.  c.  109,  s.  19,  and 
Sched.  2,  infra)  will  be  ordered ;  or  the  claims  may  be 
disposed  of  in  a  summary  manner  under  the  provisions  of 
the  1  ft  2  Will.  4,  c.  58,  s.  1,  or  under  ss.  14  or  1 5  of  this  act; 

That  the  order  should  provide  for  the  interim  protection  of  the 
matter  in  dispute;— and,  in  the  case  of  money,  by  requiring 
it  to  be  brought  into  court  (AUen  v.  Gilby,  3  Dowl.  143) ; 

That  the  costs  generally  as  between  the  claimants,  rest  entirely 
in  the  discretion  of  the  judge;  and  are  disposed  of  after,  and 
ordinarily  in  accordance  with  the  event  ( Melville  v.  Smark,  3 
M.  ft  G.  57 ;  Cusel  v.  Pariente,  7  M.  ft  G.  527). 

*  The  recommendation  of  the  Common  Law  Gommiasknen  (Third  Re- 
port, p.  10),  that  In  case  of  interpleader  for  reli^  of  sheriffii,  juritdietlon 
•hould  be  given  to  the  common  law  courts,  even  though  the  claim  or  claims, 
be  all  equitable :  see  note,  p.  256,  ante. 
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2.  Between  Execution  Creditors  and  Persons  claim-  SHsmxvFt' 
INO  Goods  seized  in  Execution. — Interpleader  in  such  cases  i"™"  _ 
depends  upon  the  1  &  2  Will.  4,  c.  58.  s.  6;  1  &  2  Vict.  c.  45.   "*^»"»- 
B.  2  s  and  tne  present  statute.   As  it  was  introduced  for  the  relief 
of  sheriffs,  and  of  other  officers  executing  process,  it  is  much 
favoured  hy  the  legislature  in  its  enactments,  and  by  the  courts 
in  their  interpretation  of  them. 

The  principles  and  practice  ahove  noted  may  be  considered   Otmral 
applicable  to  proceedings  in  interpleader  upon  the  application  of  Zld^nrtKiice 
a  sheriff  or  other  officer,  subject  to  the  following  differences. 

A  sheriff  may  successfully  apply  for  an  interpleader  order, 
although  no  action  has  been  commenced  against  hiib.  provided 
that  a  bond  fide  legal  claim  has  been  actually  made  to  gcNods  law- 
fully seized  {Holton  ▼.  Guntrip,  8  M.  &  W.  145)  by  him  {ftaae  y. 
Spiltburift  10  Bing.  8  ;  Oreen  v.  Brown^  8  Dowl.  837) :  a  claim  by 
a  partner  {qua  partner)  is  not  within  the  acts  (Holmes  v.  Menize, 
4  A.  &  E.  127) ;  nor  is  mere  notice  of  other  writs  (Salmon  v.  Jamety 
1  Dowl.  369 ;  Day  v.  Waldoek,  lb,  523) ;  or  of  bankruptcy  (Beni- 
Uy  ▼.  Hook,  2  Cr.  &  M.  426). 

The  sheriff  is  not  entitled  to  call  upon  a  claimant  to  interplead, 
where  the  sheriff  has  committed  some  injury,  distinct  from  the 
mere  seizure  of  the  goods  (HollUr  ▼.  Laurie^  3  C.  B.  334 ;  but  see 
Winter  v.  Bartholemeut,  1 1  Exch.  704 ;  and  Mercer  v.  Stanbwy, 
L.J.  25.  Ex.316). 

The  sheriff  need  not  by  his  affidavit  deny  collusion  (Bond  v. 
Woodhall,  4  Dowl.  851). 

The  sheriff  may  disentitle  himself  to  relief  by  collusion,  or  bv 
taking  an  indemnity  (per  Patteson.  J. ;  Ostler  ▼.  Bower,  4  Dowl. 
605);  or  by  being  interested  personally,  or  by  his  under-sheriff 
(Ostler  V.  Bower,  ubi  supra) ;  or  where  he  has  himself  brought  the 
claim  about  ( Cox  V.  Balne,  2  D.  &  L.  718);  or  where  he  has  acted 
upon  his  own  discretion  in  the  matter  of  the  dispute  (Crump  v. 
Day,  4  C.  B.  760 ;  but  see  upon  these  latter  points,  Holt  v.  Frost, 
8  H.  &  N.  821) ;  or  where  he  has  been  negligent  (Brackenbury  v. 
Laurie,  3  Dowl.  180);  or  where  the  application  is  unreasonably 
delayed  ( Mutton  v.  Young,  4  C.  B.  871 ;  and  see  Bagshaw  v..  FamS' 
worth,  36  L.  T.  890,  Ex..  where  an  interpleader  rule  was  refused 
to  a  sheriff  who  had  seized  crops  supposed  to  be  growing,  but 
not  above  the  ground). 

The  execution  creditor  is  entitled  to  be  the  defendant  upon  the 
feigned  issue. 

Proceedings  against  the  sheriff  will  be  stayed  pending  the  issue. 

If  the  execution  creditor  does  not  appear  upon  the  sheriff's 
application  to  interplead,  the  sheriff  will  be  ordered  to  withdraw, 
or  to  pay  over  the  proceeds  of  the  goods  if  sold ;  and  he  will  be 
protected  against  any  claim  of  the  execution  creditor  in  respect 
thereof  (Boeleigh  v.  SaHsbury,  8  Bing.  N.  C.  298) ;  but  the  execu- 
tion creditor  will  not,  according  to  the  better  opinion,  be  liable  to 
costs,  in  ordinary  cases.  Where  the  claimant  fails  to  appear,  his 
claim  to  the  goods,  and  against  the  sheriff,  will  be  barred ;  but  any 
remedy  that  he  may  have  against  the  execution  creditor,  will  be 
left  open  (Ford  v.  Dilly,  5  B.  &  Ad.  885,  and  cases  there  cited); 
and  he  will  not  be  liable  to  costs. 

The  costs  are  in  the  discretion  of  the  judge,  and  are  ordinarily 
disposed  of  after  the  claim  has  been  abandoned,  or  otherwise 
finally  determined;  and  generally  follow  the  eyent(Staleyv.  Bed- 
well,  10  A.  &  E.  145 ).  If  the  sheriff  does  not  successfully  support 
his  application,  it  may,  and  often  will  be  dismissed  with  costs 

n2 
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{Juderson  v.  CaUoway^  1  C.  &  M.  182 ;  Re  Sheriff  of  Oafordshire, 
6  Dowl.  136).  Ue  will  rarely  be  allowed  auy  cosu,  because  the 
relief  sought  is  purely  beneficial  to  himself  (Co«  v.  Feon,  7  Dowl. 
50 ;  Jones  v.  Lewis,  8  M.  &  W.  264). 

The  right  of  the  sheriff  to  poundage  fees,  and  expenses  of  exe- 
cution, is  dependent  upon  the  validity  of  the  seizure :  and  there- 
fore abides  the  event  of  the  claim  {Clark  y.  Chetwode,  4  Dowl. 
635 ) ;  but  he  may  entitle  himself  to  possession  money  for  pos- 
session after  the  order,  either  by  consent,  or  by  order  of  the  judge 
( Dahbs  V.  Humphries^  1  Bing.  N.  C.  412 ;  Bland  v.  Delano^  6  Dowl. 
293);  and  where  the  parties  come,  after  any  issue  has  been 
directed,  to  an  arrangement,  he  is  entitled  to  possession  money 
from  the  date  of  the  order  {Scales  v.  Sargeson,  4  Dowl.  231  >;  and 
if  the  execution  creditor  recovers  any  portion  of  his  debt,  the 
sheriff  may  be  entitled  to  his  charges  pro  tanto. 

These  interpleader  sections  do  not  apply  to  interpleader  in 
chancery,  or  in  the  county  courts. 

As  to  interpleader  in  chancery  by  sheriffs,  see  Tu/ion  v.  Harding 
(L.  J.  29,  Ch.  225,  V.  C.  K.). 

An  to  interpleader  in  the  county  courts,  sec  9  &  10  Vict.  c.  95, 
8.  118 ;  19  &  20  Vict  c.  108,  s.  72,  and  C.  C.  Rules  130—138. 

Coartor  13.  When  goods  or  chattels  have  been  seized  in 

d^MtSieof  execution  by  a  sheriff  or  other  ofl&cer  under  process  of 

goods  seised   the  above-mentioned  courts,  and  some  third  person 

n  execa  ion.  g|j^jmg  ^  Y)e  entitled  under  a  bill  of  sale  or  otherwise 

to  such  goods  or  chattels,  by  way  of  security  for  a  debt, 

the  court  or  a  judge  may  order  a  sale  of  the  whole  or 

part  thereof,  upon  such  terms  as  to  payment  of  the 

whole  or  part  of  the  secured  debt  or  otherwise  as  they 

or  he  shall  think  fit,  and  may  direct  the  application  of 

the  proceeds  of  such  sale  in  such  manner  and  upon 

such  terms  as  to  such  court  or  judge  may  seem  just. 

This  section  confers  new  and  valuable  powers.  Hitherto,  if 
the  claimant  established  a  title  to  goods,  of  however  great  value, 
by  way  of  security  for  however  small  a  sum,  the  execution  was 
defeated  absolutely ;  as  the  court  had  no  power  to  provide  for 
the  realisation  of  the  security,  and  the  disposal  of  the  surplus ;  or 
for  the  payment  of  the  debt,  and  discharge  of  the  security  by  the 
execution  creditor.  This  defect  is  now  mended ;  and  a  convenient, 
and  much  used  scheme  for  defeating  creditors  is  interrupted. 

It  would  seem  that  this  section  is,  strictly  speaking,  applicable 
whether  the  debt  be  solvendum  in  prasenti,  or  infuturoi  and  hard- 
ship might  thus,  in  many  cases,  be  wrought  upon  both  creditors 
and  debtors,  if  the  exercise  of  the  power  vested  in  the  judges  did 
not,  as  it  does,  rest  in  their  discretion.*  The  common  law  commis- 
sioners recommended  (Third  Report,  p.  1 1 )» that'*  the  judge  ought 
to  have  power  in  all  cases  where  the  right  of  the  claimant  is  only 
by  way  of  security  for  a  debt,  to  direct  a  sale,  and  the  applica- 
tion of  the  proceeds,  in  case  of  a  surplus,  to  satis^  the  execution 
upon  such  terms,  as  to  payment  of  the  secured  debt  or  not,  and 
otherwise,  as  the  judge  may  think  fit.*' 

*  The  word  **  may"  la  often  used  In  a  conditionally  impsrative  stnam 
{Crate  y,  PoweU^  I  £.  fr  B.  SIO);  but  the  contest  above  points  to  aaabeo- 
lut«ly  Oee  discretion  {RitchU  v.  Vam  Gelder,  9  Excb.  76S). 
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14.  Upon  the  hearing  of  any  rule  or  order  calling  Power  to 
upon  persons  to  appear  and  state  the  nature  and  par-  jll^dge  ^  de- 
ticulars  of  their  claims,  it  shall  be  lawful  for  the  court  cWe  lum- 
or  judge  wherever,  from  the  smallness  of  the  amount  SJrta^cuM. 
in  dispute  or  of  the  value  of  the  goods  seized,  it  shall 

appear  to  them  or  him  desirable  and  right  so  to  do,  at 
the  request  of  either  party,  to  dispose  of  the  merits  of 
the  respective  claims  of  such  parties,  and  to  determine  • 
the  same  in  a  summary  manner,  upon  such  terms  as 
they  or  he  shall  think  fit  to  impose,  and  to  make  such 
other  rules  and  orders  therein  as  to  costs  and  all  other 
•natters  «  may  be  just. 

Hitherto  the  consent  of  both  parties  was  necessary  to  fpve  sach 
a  jurisdiction  to  the  court,  or  to  a  judge  (1  &  2  Will.  4,  c  58,  s.  1, 
p.  262,  tmiei  Curlewu  ▼.  Pccoek,  6  Dowl.38l ;  Harrison  ▼.  Wright, 
13  M.  &  W.  816) :  now  the  court  or  judge  may,  in  the  exercise  of 
its  or  his  discretion,  upon  the  ground  of  the  smallness  of  the 
amount  in  dispute,  or  of  the  value  of  the  goods  seized,  assume 
jurisdiction  at  the  request  of  either  party;  and  neither  the  exer- 
cise of  this  discretion  by  a  judge,  nor  the  correctness  of  his  de- 
cision, can  be  reviewed  (s.  17f  post). 

15.  In  all  cases  of  interpleader  proceedings  where  Special  esM 
the  question  is  one  of  law,  and  the  facts  are  not  in  dis-  JJJ^^ii„^ 
pute,  the  judge  shall  be  at  liberty,  at  his  discretion,  to  facu  undu- 
decide  the  question  without  directing  an  action  or  issue,  p°^^ 
and,  if  he  shall  think  it  desirable,  to  order  that  a  spe- 
cial case  be  stated  for  the  opinion  of  the  court.    ' 

This  section  is  aiso  novel,  and  seems  even  more  arbitrary  than 
a.  14,  ante.  It  would  indeed  have  been  well  to  prevent  a  waste 
of  costs,  in  taking  down  an  issue  to  trial  when  a  question  of  law 
is  alone  in  dispute ;  and  there  can  be  no  objection  in  such  case, 
to  allow  a  judge  at  his  own  discretion,  to  decide  such  question,  in 
a  summary  manner,  in  the  first  instance,  without  any  consent  of 
either  party ;  but  it  is  certainly  entrusting  much  to  a  single  judge 
to  make  the  grant  of  an  appeal  from  his  decision  ai  chambers, 
depend  entirely  (s.  17,  post)  upon  his  thinking  it  desirable  I  Once 
a  judge  has  thought  an  appeal  from  his  decision  a  desirable  thing, 
every  facility  is  thenceforth  afibrded  by  s.  16,  post,  for  further 
litigation ;  and  this  will  probably  lead  to  conditions  being  often 
imposed  by  a  judge,  as  heretofore  at  Nisi  Prius,  upon  reserving  a 
pouit  (C.  L.  P.  A.  1854,  s.  34,  ante,  p.  214),  to  prevent  error  being 
brought,  before  the  first  step  towards  it  can  be  made  to  appear  to 
him  to  be  desirable. 

16.  The  proceedings  upon  such  case  shall,  as  nearly  Proeeedings 
as  may  be,  be  the  same  as  upon  a  special  case  stated  citM^court 
under  "  The  Common  Law  Procedure  Act,  1852;"*  and  Mow  sod  in 
error  may  be  brought  upon  a  judgment  upon  such  case; 
and  the  provisions  of  **  The  Common  Law  Procedure 
Act,  1864,"f  as  to  bringing  error  upon  a  special  case, 

•  Sees.  46—49  (p.  49),  anU.  t  Sec.  32  (p.  118),  ante. 
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bIiaII  applj  to  the  proceedings  in  error  upon  m  special 
case  under  this  act. 

17.  The  judgment  in  any  such  action  or  issue  as  majr 
he  directed  hj  the  court  or  j  udge  in  an j  interpleader  pro- 
ceedings, and  the  decision  of  the  court  or  judge  in  a  sum- 
mary manner,  shall  he  final  and  conclusive  against  the 
parties  and  all  persons  claiming  hj,  from  or  under  them. 

This  wctioo  ii  taken  litenllj  from  1  ft  2  Will  4,  c.  5S,  i.  2, 
p.  262,  amU. 

As  to  the  finality  of  a  summary  decision,  when  made  by  eon- 
tent  of  both  parties,  see  Shortridge  ▼.  Ymng  ( 12  M.  ft  W.  6). 

18.  All  rules,  orders,  matters,  and  decisions  to  be 
made  and  done  in  interpleader  proceedings  under  this 
act  (excepting  only  any  affidavits)  may,  togethtf  with 
the  declaration  in  the  cause,  if  any,  be  entered  of  re- 
cord, with  a  note  in  the  margin  expressing  the  true 
date  of  such  entry,  to  the  end  that  the  same  may  be 
evidence  in  future  times,  if  required,  and  to  secure  and 
enforce  the  payment  of  costs  directed  by  any  such  rule 
or  order;  and  every  such  rule  or  order  so  entered  shall 
have  the  force  and  effect  of  a  judgment  in  the  superior 
courts  of  common  law. 

This  section  repeats  the  earlier  portion  of  1  &  2  Will.  4,  c  58, 
8.  7t  p*  26S,  ante ;  and  omits  so  much,  as  excepted  a  rule  or  order 
in  interpleader  from  becoming,  bv  registration,  a  chai^ge  upon 
land.  The  registration  of  a  writ  of  execution  upon  a  judgment, 
being  now  (23  &  24  Vict.  c.  38,  s^  1)  requisite  to  constitute  a 
charge  upon  land ;  the  omission  of  that  exception  leaves  the 
effect  of  1  ft  2  WilL  4,  c.  68,  s.  7,  and  of  the  present  aection, 
exactly  the  same  as  against  homA  fide  purchasers  and  mortgagees, 
whether  with  or  without  notice. 

It  also  omits  the  provisions  of  the  earlier  enactment  as  to  writs 
of  execution ;  and  Uie  result  of  this  omission  may  be,  that  when 
the  rule  or  order  is  based  exclusively  upon  the  provisions  of  tIAe 
act,  the  execution  for  coats  may  issue  forthwith,  instead  of  being 
delayed  until  the  expiration  of  fifteen  days  after  notice  of  the 
taxation  and  amount 

This  section  does  not  supersede  proceedings  by  attachment ;  or 
by  execution  under  1  ft  2  Vict.  c.  110,  s.  18*  \CeU%  v.  Bartleti, 
9  M.  ft  W.  840). 

•  And  b«  tt  enseted,  that  all  dccrest  and  ordmrs  of  courts  of  eqaltx,  and 
sll  mlet  of  eonrts  of  common  law,  and  all  orden  of  the  lord  chancellor  or  of 
the  court  of  review  in  mstten  of  bankruptcy,  and  all  orden  of  the  lord 
chancellor  in  matten  of  lunacy,  whereby  any  sum  of  money  or  any  cocti, 
chargei,  or  ezpeuMt,  ahall  be  payable  to  any  person,  shall  have  the  effect  of 
Judgments  in  the  superior  courts  of  common  law,  and  the  peraons  to  whom 
any  such  moneys  or  costs,  charges  or  expenses  shall  be  payable,  shall  be 
deemed  Judgment  creditors  within  the  meaning  of  this  act,  and  all  powers 
hereby  given  to  the  Judges  of  the  superior  courts  of  common  law  with  respect 
to  matters  depending  In  the  same  courts,  shall  and  may  be  exercised  by 
eoorts  of  equity  with  respect  to  matters  therein  depending,  and  by  the  lord 
chanceUor  and  the  court  of  review  in  matters  of  bankruptcy,  and  by  the  lord 
chancellor  in  matters  of  lunacv,  and  all  remedies  hereby  given  to  judgment 
CKditors  an  in  Ilka  manner  given  to  persona  to  whom  any  moneys  or  eosts, 
charges  or  eqmisss,  are  by  aoeh  orders  or  nalas  respectively  diraetad  to  ba 
paid. 
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Jiutjoinder  of  Plainiiffs, 

19.  The  joinder  of  too  many  plaintiffs  shall  not  be  Joinder  u 
fatal,  but  every  action  may  be  brought  in  the  name  of  SfSSSn? 
all  the  persons  in  whom  the  legal  right  may  be  sup-  rappoMd  to 
posed  to  exist;  and  judgment  may  be  given  in  favour  ^ti3ed!^ 
of  the  plaint!^  by  whom  the  action  is  brought,  or  of 

one  or  more  of  them,  or,  in  case  of  any  question  of 
misjoinder  being  raised,  then  in  favour  of  such  one  or 
more  of  them  as  shall  be  adjudged  by  the  court  to  be 
entitled  to  recover :  provided  always,  that  the  defend- 
ant, though  unsuccessful,  shall  be  entitled  to  his  costs 
occasioned  by  joining  any  person  or  persons  in  whose 
favour  judgment  is  not  given,  unless  otherwise  ordered 
by  the  court  or  a  judge. 

See  Introduction. 

This  it  a  very  Taluable  enactment,  see  C.  L.  P.  A.  1S52,  s.  84, n. 
(p.  8S  H  teq.j  ante).  It  adopts  a  principle  previously  recognized 
in  ejectment  (see  form  of  wnt  given  in  C.  L.  P.  A.  1852,  sched.  A. 
No.  18,  p.  175,  ante).  The  proviso  as  to  extra  costs  neidUaslif 
occasioned  to  an  unsuecessnil  defendant,  and  the  provisions  of 
as.  20, 21,  poH,  prevent  any  hardship. 

20.  Upon  the  trial  of  such  cause  a  defendant  who  Defendant 
has  therein  pleaded  a  set-off  may  obtain  the  benefit  of  ?tof le^off*" 
his  set-off  by  proving  either  that  all  the  parties  named  though  some 
as  plaintiff  are  indebted  to  him,  notwithstanding  that  p!^!^  ^°^ 
one  or  more  of  such  plaintifis  was  or  were  improperly  Joined, 
joined,  or  on  proving  that  the  plaintiff  or  plaintiffs  who 
establish  their  right  to  maintain  the  cause  is  or  are 
indebted  to  hinu 

In  the  former  case,  a  defendant  will  obtain,  against  persons  in- 
debted to  him,  the  benefit  of  set-off,  in  actions  wherein  he  could 
not  have  such  benefit,  but  for  the  plaintiff,  really  interested  in 
the  action,  having  misjoined  co-plaintiffs,  and  thus  lost,  as 
against  the  defendant,  the  opportunity  of  enforcing  his  several 
claim. 

In  the  latter  ease  the  old  right  of  set-off  is  protected  against 
any  misapplication  of  the  previous  section. 

21.  No  other  action  shall  be  brought  against  the  No  other  se- 
defendant  by  any  person  so  joined  as  plaintiff  in  respect  ciaimto^* 
of  the  same  cause  of  action.  brought. 

A  previous  judgment  recovered  in  one  of  the  superior  courts 
by  the  same  plaintiff  against  the  same  defendant,  upon  the  same 
cause  of  action,  has  always  been  a  good  plea  in  bar  (Florence  v. 
Jenningt,  1  C.  B.,  N.  S.  584);  and  see  as  to  the  effect  of  a  judg- 
ment recovered  in  the  consular  court  at  Constantinople,  and 
■atisfied,  Barber  v.  Laai6  (L.  J.  29,  C.  P.  284).    The  pendency  of 
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such  an  action  in  one  of  our  Superior  Courts,  furnished  material 
for  a  good  plea  in  abatement  in  the  second  {Harley  y.  Greenwood^ 
6  B.  &  A.  101) :  but  see,  as  to  pendency  of  an  action  in  a  foreign 
court,  Cqx  v.  Mitchell  (7  C.  B.,  N.  S.  5S).  The  present  enactment 
is  directed  against  a  claim  being  first  shaped  as  joint,  and  then 
as  several,  and  so  tried  on  against  a  defendant  either  concurrently 
or  consecutively ;  which  course  might,  since  the  improvement 
introduced  by  s.  19,  ante,  be  tantamount  to  a  new  trial  at  tbe  dis- 
cretion of  a  worsted  plaintiff. 

Replevin. 
Pr^iont  of  22.  The  provisions  of  an  act  passed  in  the  session 
c.  108,  M  to  of  parliament  held  in  the  nineteenth  and  twentieth 
te^'ded"  *Si  y®*^®  ^^  ^®  reign  of  her  present  majesty,  chapter  one 
caMs  of  TO-  hundred  and  eight,  which  relate  to  replevin,  shall  be 
piovin.  deemed  and  taken  to  apply  to  all  cases  of  replevin,  in 

like  manner  as  to  the  cases  of  replevin  of  goods  dis- 
trained for  rent  or  damage  feasant. 

This  is  intended  to  remove  certain  doubts  referred  to  in  the 
Common  Law  Commissionera'  Third  Report,  p.  7. 
19  <fr  30  Viet.        The  provisions  of  the  19  &  20  Vict  c.  108,  that  are  thus  ex- 
*■•  ^^*  plained,  are  as  follows : — 

Sec.  63.  Sec.  63.  The  powers  and  responsibilities  of  the  sheriff  with 

lUgistrar  respect  to  replevin  bonds  and  replevins  shall  henceforth  cease; 
^pleviM  ^*'  """  ^^  registrar  of  the  county  court  of  the  district  in  which  any 
distress  subject  to  replevin  shall  be  taken  sliall  be  empowered, 
subject  to  the  regulations  hereinafter  contained,  to  approve  of 
Warrant  to  replevin  bonds,  and  to  grant  replevins,  and  to  issue  all  necessary 
replevy.  process  in  relation  thereto,  and  such  process  shall  be  executed 

Form  W.         by  the  high  bailiff. 

Sec.  84.  Sec.  64.  Such  registrar  shall,  at  the  instance  of  the  party  whosft 

lleplevini  to  goods  shall  have  been  distrained,  cause  the  same  to  be  replevied 
be  granted  to  such  party,  on  his  giving  one  or  other  of  such  securities  as  are 
tf^ve**"*^^*^    mentioned  in  the  next  two  succeeding  sections. 

Sec.  66.  An  action  of  replevin  may  be  commenced  in  any 

Sec.  65.       superior  court  in  the  form  applicable  to  personal  actions  therein, 

may  be  '        ^^^  '^^^  court  shall  have  power  to  hear  and  determine  the  same  s 

commenced     And  if  the  replevisor  shall  wish  to  commence  proceedings  in  any 

in  superior       superior  court,  he  shall,  at  the  time  of  replevying,  give  security, 

couru.  ^Q  1^  approved  of  by  the  registrar,  for  such  an  amount  as  such 

Conditions  of  registrar  shall  deem  sufficient  to  cover  the  alleged  rent  or  damage 

b?gtvMi\n      ''*  respect  of  which  the  distress  shall  have  been  made,  and  the 

»ueh  cases,      probable  costs  of  the  cause  in  a  superior  court,  conditioned  to 

commence  an  action  of  replevin  against  the  distrainor  in  such 

superior  court  as  shall  be  named  in  the  security,  within  one  week 

from  the  date  thereof,  and  to  prosecute  such  action  with  effect 

and  without  delay,  and  unless  judgment  thereon  be  obtained  by 

default,  to  prove  before  such  superior  court  that  he  had  good 

pound  for  believing  either  that  the  title  to  some  corporeal  or 

incorporeal  hereditament,  or  to  some  toll,  market,  ftir,  or  franchise, 

was  in  question,  or  that  such  rent  or  damage  exceeded  twenty 

pounds,  and  to  make  return  of  the  goods,  if  a  return  thereof 

shall  be  a4judged. 

diti    '   f      ^^^'  ^^'  '^  ^®  replevisor  shall  wish  to  comrnence  proceeding! 

smirityto       ^^  ^  county  court,  he  shall  at  the  time  of  replevying  give  securi^ 

^e  given         to  be  approved  of  by  the  registrar,  for  such  an  amount  aa  inch 
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registrar  shall  deem  sufBcient  to  cover  the  alleged  rent  or  damage  when  i»- 
in  respect  of  which  the  dUtress  shall  have  b^n  made,  and  the  Cjjjfv^  j^ 
probable  costs  of  the  cause  in  the  county  court,  conditioned  to  eouA^oourt. 
commence  an  action  of  replevin  against  the  distrainer  in  the 
county  court  of  the  district  in  which  the  distress  shall  have  been 
taken,  within  one  month  from  the  date  of  the  security,  and  to 
prosecute  such  action  with  effect  and  without  delay,  and  to  make 
return  of  the  goods,  if  a  return  thereof  shall  be  adyudged. 

Sec.  67.  Any  action  of  replevin  brought  in  a  county  court  shall       8«e.  67. 
be  removed  into  any  superior  court  by  writ  of  ceriiorarit  if  the  E«pteTlni 
defendant  shall  apply  to  such  superior  court  or  to  a  judge  there  ilance'of  d»> 
for  such  writ,  ana  shall  give  security,  to  be  approved  of  by  the  fendant,  be 
master  of  such  superior  court,  for  such  amount,  not  exceeding  removed  into 
one  hundred  and  fifty  pounds,  as  such  master  shall  think  fit,  con-  ''^^^^ 
^itioned  to  defend  such  action  with  effect,  and,  unless  the  reple-  ^irtiorwi  In 
visor  shall  discontinue  or  shall  nor  prosecute  such  action,  or  certain 
become  nonsuit  therein,  to  prove  before  such  superior  court  that  cmm. 
the  defendant  had  good  ground  for  believing,  either  that  the  title 
to  some  corporeal  or  incorporeal  hereditament,  or  to  some  toll, 
market,  fair,  or  franchise,  was  in  question,  or  that  the  rent  or 
damage  in  respect  of  which  the  distress  shall  have  been  taken 
exceeded  twenty  pounds;  and  every  such  superior  court  shall 
have  power  to  determine  the  same  action. 

Sec.  71.  Where  by  this  act,  or  any  acts  relating  to  the  county      *•*'•  "• 
courts,  a  party  is  reouired  to  give  security,  he  may  in  lieu  thereof  ??^  *•*"" 
deposit  with  the  registrar,  if  the  security  is  required  to  be  given  quired ^be 
in  a  county  court,  or  with  a  master  of  the  superior  court  if  the  given,  a  d«^ 
security  is  required  to  be  given  in  such  court,  a  sum  equal  in  ?^^^  of 
amount  to  the  sum  for  which  he  would  be  required  to  give  security,  ^^'^^e? 
together  with  a  memorandum,  to  be  approved  of  by  such  registrar  Ueu  thenofl 
or  master,  and  to  be  signed  by  such  party,  his  attorney  or  a^^ent, 
setting  forth  the  conditions  on  which  such  money  is  deposited, 
and  the  resristrar  or  master  shall  give  to  the  party  paying  a  written 
mcknowledgment  of  such  payment ;  and  the  judge  of  the  county 
court,  when  the  money  shall  have  been  deposited  in  such  cour^ 
or  a  judge  of  the  superior  court  when  the  money  shall  have  been 
deposited  in  a  superior  court,  may,  on  the  same  evidence  as  would 
be  required  to  enforce  or  avoid  such  bond  as  in  the  last  preceding 
section  is  mentioned,  order  such  sum  so  deposited  to  be  paid  out 
to  such  par^  or  parties  as  to  him  shall  seem  just 

The  provision  of  the  C.  L.  P.  A.  1852,  s.  41,  (p.  43),  onto,  as 
to  not  joining  any  other  cause  of  action  with  replevin,  con- 
tinues in  force. 

23.  The  plaintiff  in  replevin  may  in  answer  to  an  PsyneBt 
avowry  pay  money  into  court  in  satisfaction,  in  like  SpJevS'*'" 
manner  and  subject  to  the  same  proceedings  as  to  costs 
and  otherwise  as  upon  a  payment  into  court  by  a  de- 
fendant in  other  actions. 

The  following  extract  from  the  Third  Report  of  the  Common 
Law  Commissioners,  p.  7,  very  clearly  explains  the  bearing  of 
this,  and  the  following  section : — '*  Besiaes  this,  there  is  an 
alteration  in  the  procedure  of  replevin  which  would  be  espe- 
cially beneficial  in  the  case  of  distress  for  damage  feasant  At 
£  resent  a  tender,  after  impounding,  of  the  rent  or  damage,  is  too 
ite ;  and  it  is  said  that  the  distrainee's  only  course  is  to  replevy, 

N  5 
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UTect  oTraeh 
payment. 


to  let  the  jury  find  the  rent  or  damage,  and  then  to  pay  it  This 
U  obviously  moat  objectionable,  as  it  involves  the  expense  of 
trial  at  the  cost  of  the  distrainee,  if  the  distrainor  is  obstinate  or 
malicious,  to  ascertain  a  sum,  the  amount  of  which  may  not  be 
doubtful,  or  which  and  much  more  the  distrainee  would  pay 
rather  than  be  at  the  expense  of  a  trial.  The  remedy  for  this  is 
to  permit  a  plaintiff,  in  answer  to  an  avowry,  to  p«y  money  into 
court  in  satisfaction  of  the  matter  avowed  for,  and  we  recom- 
mend that  this  should  be  allowed.  It  would  be  necessary  to 
alter  the  bonds  of  each  party  accordingly.  If  the  distrainee 
paid  in  enough,  and  the  action  went  on,  Sien  his  case  should  be 
like  that  of  a  defendant  now  in  ordinary  actions,  and  the  case  of 
the  defendant  like  that  of  the  plaintiff  in  such  an  action,  with 
aimilar  results,  mutatis  mutandis,  if  too  little  was  paid  in." 

See  as  to  payment  into  court  generally,  C.  L.  P.  A.  1852,  n; 
70 — 73  and  notes,  (p.  62,  «t  seq,),  oale. 

24.  Such  payment  into  court  in  replevin  shall  not, 
nor  shall  the  acceptance  thereof  hj  the  defendant  in 
satisfaction,  work  a  forfeiture  of  the  replevin  bond. 

See  note  to  previous  section. 

It  might  possibly  have  been  argued  that  but  for  this  section, 
the  partial  success  obtained  by  the  defendant,  in  consequence  of 
the  plaintiff's  paying  into  court  even  a  small  portion  of  the  sum 
distrained  for,  would  have  entitled  the  defendant,  according  to 
the  strict  letter  of  the  bond,  to  recover  upon  it ;  aed  qumre. 

See  as  to  the  condition  of  replevin  bonds,  19  &  20  Vict  c 
108,  ss.  ^^^  %^,  in  note  to  s.  22  (p.  272),  amu. 


Payment 
into  eoQrt  in 
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Payment  into  Court  upon  Bonds  and  in  Detinue. 

25.  In  any  action  brought  upon  a  bond  which  has  a 
condition  or  defeasance  to  make  void  the  same  upon 
payment  of  a  lesser  sum  at  a  daj  or  place  certain,  with 
a  penalty,  and  in  anv  action  for  detaining  the  goods  of 
the  plaintifl^  it  shall  be  lawful  for  the  defendant,  by 
leave  of  the  court  or  a  judge,  and  upon  such  terms  as 
they  or  he  shall  think  fit,  to  pay  into  court  a  sum  of 
money  to  answer  the  claim  of  the  plaintiff  in  respect 
of  such  bond  in  the  former  case,  and  in  the  latter  case 
to  the  value  of  the  goods  alleged  to  be  detained;  and 
such  payment  into  court  shall  be  made  and  pleaded  in 
like  manner,  and  according  to  the  provisions  of  ^  The 
Common  Law  Procedure  Act,  1852;"  and  the  like 
proceedings  may  be  had  and  taken  thereupon  as  to 
costs  and  otherwise. 

Formeriy  money  could  not  be  paid  into  court  in  detinue 
(AUam  V.  Dwm,  1  H.  &  N.  672). 

See  as  to  this  section,  the  C.  L.  P.  A.  1852,  as.  70— 7S  (n,  62, 
«l  Mf.) ;  and  the  C.  L.  P.  A.  1864,  s.  78,  n.  (p.  258),  ante ;  but  it 
must  be  obeerred  that  "  the  leave  of  the  court  or  a  judge"  ia 
neceMary  for  a  defendant  to  be  allowed  to  avail  himself  of  it. 
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Real  Actions. 

26.  No  writ  of  right  of  dower  or  writ  of  dower  unde  Dower,  writ 
nihil  habet,  and  no  plaint  for  freebench  or  dower  in  Sj^JJl  wd 
the  nature  of  any  such  writ,  and  no  quare  impedity  9tMr«iMf)«- 
shall  be  brought  after  the  commencement  of  this  act  in  ^itSa'i^^ 
any  court  whatsoever;  but  where  any  such  writ,  action,  ti«i»,  ud  to 
or  plaint  would  now  lie,  either  in  a  superior  or  in  any  menoed  bj 
other  court,  an  action  may  be  commenced  by  writ  of  ^^* «'  ""^ 
summons  issuing  out  of  the  Court  of  Common  Pleas  ™*'** 

in  the  same  manner  and  form  as  the  writ  of  summons 
in  an  ordinaiy  action;  and  upon  such  writ  shall  be 
indorsed  a  notice  that  the  plaintiff  intends  to  declare 
in  dower,  or  for  freebench,  or  m  quare  impedit,  as  the 
case  may  be. 

This  completelv  remodela  those  Tettiges  of  the  old  real  actions 
nhich  survived  me  3  &  4  WilL  4,  c.  27,  s.  86.  The  actions  of 
dower,  and  (ar/reebtMch  had  become  almost  obsolete  in  practice, 
in  consequence  of  dower  being  generally  barred  either  by  settle- 
ment or  conveyance ;  and  because  where  the  right  to  it  does  exist, 
equity  often  supplied  a  more  convenient  remedy  than  the  old 
grighuU  writi  out  of  chancery.  Quare  imptdU  has  retained  much 
of  its  ancient  importance  (  and  was,  notwithstanding  its  peculiar 
procedure,  not  unfrequently  used. 

Upon  the  old  practice,  see  Blackstone's  Commentaries,  11th 
ed.,  vol  iii.,  c.  10,  and  App.  1. 

The  jurisdiction  is  still  confined  to  the  Common  Pleas. 

The  nature  of  the  claim  intended  to  be  made  in  the  declaration, 
is  to  be  indorsed  upon  the  writ;  but,  in  all  other  respects,  the 
writ  will  be  in  the  common  form  of  an  unindorsed  writ ;  and  may 
be  proceeded  upon  in  like  manner  as  in  an  ordinary  action. 
The  indorsed  notice  mav  be  as  follows : — "  Take  notice  that  the 
plaintiff  intends  to  declare  in  Dower  [or  '  for  Free-Bench,'  or 
*  in  QMore  ImpediV]^ 

Semble,  the  absence  of  the  indorsement  upon  a  writ  issued  out 
of  the  Common  Pleas,  and  followed  by  a  declaration  for  a  cause 
of  real  action,  will  be  a  mere  irregularity  {  and,  if  uo  prejudice  be 
caused  to  the  defendant,  will  only  entitle  him  to  have  the  writ 
and  copy  amended  at  some  trifling  cost  to  the  plaintiff. 

It  would  seem  that  this  section  abolishes  all  jurisdiction  LccmiCourU. 
hitherto  exercised  by  local  courts;  such  as  the  Gmrt  cf  Camwton 
Pieat  of  the  County  Palatine  of  Lancaster,  the  Comrt  ^f  PleoM  of 
the  County  Palatine  of  Durham  and  Sadberge,  (Com.  Dig.,  Fran- 
•chises  (D. ) ),  the  Omrt  qf  Muttingt*  in  London  ( Com.  Dig ,  Courts 
(0. 1 ) ),  and  others  (Com.  Dig.,  Courts  ( P.) ) ;  in  such  real  actions 
as  survived  the  3  &  4  Will.  4,  c  27,  s.  36. 

27.  The  service  of  the  writ,  appearance  of  the  de-  writ,  sad  su 
fendant,  proceedings  in  default  of  appearance,  plead-  ff^^^^I^to 
ings,  judgment,  execution,  and  all  other  proceedings  beuuneu'ia 

•  ordlnsry 


•  The  jnrltdktion  of  this  eourt  as  to  "  Pleas  of  Laad"  is  abolished  bj  the 
above  section ;  its  lorisdietlon  as  to  "  Common  Pleas"  has  long  boon  obsolete 
exeept  in  RepleTin,  over  which  it  retains,  within  the  City  of  London, 
czeluslve  Jniisdictioo.  notwithitaadfaig  the  19  ft  10  Vict.  e.  108,  s.  63, 
(p.  Vt)  tmpru;  see  also  15  ft  16  Viet.  e.  Izzvfl.  s.  S7.  See  Ken's  £ditlon 
eriUaeluteiie's  ConuBeDtailss,  vol.  UL,  Appendix. 
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and  costs  upon  such  writ,  shall  be  subject  to  the  same 
rules  and  practice,  as  nearly  as  may  be,  as  the  pro* 
ceedings  In  an  ordinary  action  commenced  by  writ  of 
summons;  and  the  provisions  of  *'^  The  Conunon  Law 
Procedure  Act,  1852,"  and  of  "  The  Common  Law 
Procedure  Act,  1854,*'  shall  apply  to  the  writ  and 
pleadings,  and  proceedings  thereupon. 

The  effect  of  this  section  is  to  assimilate,  in  all  respects,  the 
proceedings  in  real  and  personal  actions,  so  far  as  their  respective 
objects  permit ;  thus,  although  equitable  defences  would  seem,  by 
the  latter  portion  of  this  section,  to  be  pleadable  in  an  action  of 
dower  or  quart  iwtpedily  it  would  scarcely  seem  reasonable  that 
payment  of  money  into  court  should  be  allowed. 

Attachment  of  Debts. 

Judge  may         28.  In  proceedings  to  obtain  an  attachment  of  debts 

Slferein*"'   «»der  "The  Common  Law  Procedure  Act,   1854,'* 

proceedings    the  judge  may,  in  his  discretion,  refuse  to  interfere, 

dkbil?**'       where,    from    the    smalluess    of   the   amount   to   be 

recovered,  or  of  the  debt  sought  to  be  attached,  or 

otherwise,  the  remedy  sought  would  be  worthless  or 

vexatious. 

See  C.  L.  P.  A.  1854,  as.  60—67,  ante. 


•( 


An  amendment  haa  been  suggested  by  our  experience  of  the 
working  of  the  Common  Law  Procedure  Act,  1854,  in  relation  to 
the  attachment  of  debu.  It  is,  that  the  judge  should  have  a  dis- 
cretion to  refuse  to  interfere  in  cases  where  the  costs  of  the  pro- 
ceedings will,  in  his  opinion,  bear  so  large  a  proportion  to  the 
amount  to  be  recovered  as  to  make  the  remedy  practically  worth - 
leas  or  vexatious. 

"  There  is  a  further  provision  which  it  is  desirable  to  add  to 
this  part  of  the  law.  It  occasionally  happens,  that  the  garnishee 
appears,  admits  the  debt,  is  willing  to  pay  it,  but  has  a  6ofid  JUU 
doubt  whether  the  execution  debtor  is  really  entitled  to  it,  and 
whether  some  other  person  is  not.  Now,  it  is  obvious,  that  gar- 
nishees ought  not  to  be  compelled  to  pay  without  being  protected 
against  that  other  person,  and  that  the  latter  ought  not  to  have 
his  rights  decided  on  without  an  opportunity  of  being  heard  on 
them.  To  prevent  these  inconveniences,  the  proper  remedy  is, 
that  the  garnishee,  on  being  served  with  the  order,  should  be  at 
liberty  to  take  out  a  summons,  in  the  nature  of  an  interpleader 
summons,  calling  on  any  person,  to  whom  he  suggests  the  debt  is 
really  due,  to  appear.  Proceedings  might  then  take  place,  as  on 
interpleader  summonses,  and  the  creditor,  or  person  called  on,  be 
barred  according  to  the  result. 

**  Doubts  also  exist  as  to  whether  a  judge  can  exercise  a  discre- 
tionary power  in  cases  where  the  garnishee  appears  and  admiti 
the  debt  in  point  of  law,  and  where  the  judgment  debtor  has,  in 
strictness,  a  legal  right  to  maintain  an  action  against  the  gar- 
nishee ;  but,  under  the  circumstances,  it  would,  in  the  opinion 
of  the  judge,  be  inequitable  for  him  to  do  so.  For  instance,  where 
the  garnishee  has  a  cross  claim  against  the  judgment  debtor  for 
an  amount  exceeding  the  judgment  debtor's  claim,  but  which  ia 
not  yet  due.    In  such  caae  it  may  well  be,  that  the  ji 
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debtor  himself  would  not  think  of  enforcing  payment  of  the  debt 
due  to  him  from  the  garnishee,  whilst  his  assignees  in  bankruptcy 
or  insolvency  could  not  do  so.  To  meet  such  cases,  the  judge 
should  have  power  to  make  such  order  as  shall,  in  his  opinion, 
effect  complete  justice  between  all  the  pSLTties.''— {Third  Report 
rf  Common  Law  Ccmmiisionera,  18S0,  p.  7). 

Sembfe,  that  where  the  judge,  in  the  exercise  of  the  discretion 
thus  vested  in  him,  has  refused  to  interfere,  no  appeal  lies  to  the 
court ( Brennan  v. Howard,  L.  J.  25,  Ex.  289  ;  Holden  v.  Ballantynef 
L.  J.  29,  Q.  B.  148).     See  cases  cited  in  note  to  s.  4,  p.  259,  ante, 

29.  Whenever  in  proceedings  to  obtain  an  attach-  Proceeding 
ment  of  debts  under  the  act  above  mentioned  it  is  JlJtwi'ha? 
suggested  by  the  garnishee  that  the  debt  sought  to  be  ■  Hen  on  the 
attached  belongs  to  some  third  person  who  has  a  lien  ^'^*' 
or  charge  upon  it,  the  judge  may  order  such  third 
person  to  appear  before  him,  and  state  the  nature  and 
particulars  of  his  clfum  upon  such  debt. 

See  s.  28,  and  note,  iupra. 


30.  After  hearing    the  allegations  of  such  third  Judge  may 

penoD, 
ordsit. 


person  under  such  order,  and  of  atoy  other  person  Slw^JenoD, 
whom  by  the  same  or  any  subsequent  order  the  judge  JJ^]!;*'^* 
may  think  fit  to  call  before  him,  or  in  case  of  such 
third  person  not  appearing  before  him  upon  such 
summons,  the  judge  may  order  execution  to  issue  to 
levy  the  amount  due  from  such  garnishee,  or  the 
judgment  creditor  to  proceed  against  the  garnishee, 
according  to  the  provisions  of  "The  Common  Law 
Procedure  Act,  1864,"  and  he  may  bar  the  claim  of 
such  third  person,  or  make  such  other  order  as  he  shall 
think  fit,  upon  such  terms,  in  all  cases,  with  respect 
to  the  lien  or  charge  (if  any)  of  such  third  person,  and 
to  costs,  as  he  shall  think  just  and  reasonable. 

This  enactment  ia  somewhat  analogous  to  the  proceedings  in 
interpleader  introduced,  s.  13  (p.  268),  anit. 

It  provides  for  a  summary  adjudication  by  the  judge  upon  the 
claims  of  a  third  person  to  liens  or  charges  upon  debts,  sought  to 
be  attached  by  an  execution  creditor ;  and  gives  a  power  of  barring 
ffifcA  elaim»,  i.  e.  claims  to  such  Hem  or  charges,  as  between  such 
third  person  and  the  garnishee;  but  not  of  barring  a  debt  claimed 
by  such  third  person  against  the  execution  debtor. 

See  «.  28  and  note,  eupra. 

31.  The  provisions  of  "The  Common  Law  Proce-  pnviBionfor 
dure  Act^  1854,"  so  far  as  they  are  applicable,  shall  c.\u^t!i'!i^ 
apply  to  any  order,  and  the  proceedings  thereon,  made  piy  to'onten. 
and  taken  in  pursuance  of  the  herein  next  before- 
mentioned  powers  under  this  act. 

See  C.  L.  P.  A.  1854,  ss.  46-49,  53—57,  60—67. 

This  section  is  applicable  only  to  proceedings  under  si.  29,  80, 
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Mandamus  and  Injunction. 

32.  In  all  cases  in  which  a  writ  of  mandamus  or  of 
injunction  is  issued  under  the  provisions  of  "The 
Conunon  Law  Procedure  Act,  1854,"*  such  writ  shall, 
unless  otherwise  ordered  by  the  court  or  a  judge,  in 
addition  to  the  matter  directed  to  be  inserted  therein, 
command  the  defendant  to  pay  to  the  plaintiff  the 
costs  of  preparing,  issuing,  and  serving  such  writ ;  and 
payment  of  such  costs  may  be  enforced  in  the  same 
manner  as  costs  payable  under  a  rule  of  court  are  now 
by  law  enforceable. 

A  rule  of  court  is  enforceable  by  ■ttachment ;  and,  in  the  case 
of  rules  for  payment  of  money,  by  execution  under  1  &  2  Vict, 
c.  1 10,  s.  IS ;  as  to  which  see  p.  270,  n.,  ante ;  Ch.  Pract.  10th  ed. 
pt.  vi ;  and  R.  G.,  H.  T.  1853,  r.  168,  post.  SembU,  that  these 
writs  are  to  have  the  effect  of,  and  to  be  proceeded  upon  in  the 
same  manner  as,  rules  of  court. 

33.  Writs  of  injunction  against  a  corporation  may 
be  enforced  either  by  attachment  against  the  directors 
or  other  officers  thereof,  as  in  the  case  of  a  mandamus^ 
or  by  writ  of  sequestration  against  their  property 
and  effects,  to  be  issued  in  such  form  and  tested  and 
returnable  in  like  manner  as  writs  of  execution,  and 
to  be  proceeded  upon  and  executed  in  like  manner 
as  writs  of  sequestration  issuing  out  of  the  Court  of 
Chancery. 

Attachment  being  a  merely  personal  remedy,  does  not  lie 
against  a  corporation  aggregate  (BiaekenxU  ▼.  SUgo  Railteoy  Com" 
pm,  9  C.  B.  250). 

The  C.  L.  P.  A.  1854,  s.  73  (p.  236),  ante,  provided  that  obe- 
dience  to  a  mandamus  awarded  in  an  action,  might  be  enforced 
by  attachment;  this  had  been  the  practice  upon  prerogative  man- 
damut,  but  it  does  not  appear,  otherwise  than  from  the  suggestion 
contained  in  this  section,  that  a  mandamus  directed  to  a  corpo- 
ration agffregate,  ever  could,  or  now  can  be  enforced  by  attach- 
ment against  **  the  directors  or  other  officers  thereof,**  although 
such  a  vicarious  punishment  has  been  indeed  provided  by  legis- 
lative wisdom  in  the  particular  case  of  disobedience  to  injunc- 
tions under  **  The  Railway  and  Canal  Traffic  Act,  1854.*'  The 
words  "  as  in  the  case^of  a  mandamus**  lyay,  however,  be  con- 
strued by  the  courts,  as  not  descriptive  of  something  pre-exiating, 
but  as  operative ;  and  it  may  thence  be  held  that  writs  of  iigunc- 
tion,  and  of  wumdamus,  "against  a  corporation,  may  be  enforced 
either  by  sttachment  against  the  directors  or  other  officers 
thereof,*'  *'  or  by  writ  of  sequestration  against  their  property  and 
effects."  This  construction,  though  utterly  ungrammatical,  may 
further  what  would  seem  to  be  the  intentions  of  the  legislature ; 
although  the  courta  will  more  probably  treat  the  words,  '*  aa  in  the 


•  C.  X.  P.  J.,  m.  ft,  80,  mnU, 
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case  of  A  mandamus"  as  mere  surplusage,  and  limit  the  operation 
of  the  section,  in  strict  accordance  with  its  marginal  note. 

Again,  the  property  of  the  disobedient  corporation  is  protected ; 
while  that  of  its  directors  and  other  offlcera,  whether  personally 
recalcitrant  or  not,  is  subjected  to  the  new  writ  of  sequestration; 
but  as  this  writ  is  put  in  the  same  category  as  process  of  attach- 
ment, it  fortunately  cannot  issue  without  leave ;  and  the  courts 
will  no  doubt  exercise  vigilance  lest  the  persons  and  property  of 
unoffending  officials  be  needlessly  victimized. 

It  is  only  right  to  add  that  this  curious  enactment  is  not  based 
upon  any  recommendation  of  the  Common  Law  Commissioners. 

Rules  will  no  doubt  be  made  by  the  judges  (s.  37,  pott);  and 
forma  of  writs  be  provided  (s.  38,  poti)  by  the  judges,  to  aid  the 
operation  of  this  section. 

As  to  the  proceedings  upon,  and  the  manner  of  executing, 
writs  of  sequestration  in  chancery,  see  Dan.  Ch.  Pract.  8rd  ed. 
pp.  813—833. 

Costs. 
34.  When  the  plaintiff  in  any  action  for  an  alleged  cmu  oot  n- 
wrong  in  any  of  the  superior  courts  recovers  by  the  JJiionfor  ta- 
verdict  of  a  jury*  less  than  five  pounds,  he  shall  not  be  jury,  and 
entitled  to  recover. or  obtain  from  the  defendant  any  J5IJ*m.^"' 
costs  whatever  in  respect  of  such  verdict,  whether  jadgeeer- 
given  upon  any  issue  or  issues  tried,  or  judgment  ^  ^* 
passed  by  default,   in  case   the  judge  or  presiding 
officer  before  whom  such  verdict  is  obtained  shall 
immediately  f  afterwards  certify  on  the  back  of  the  re- 
cord, or  on  the  writ  of  trial  or  writ  of  inquiry,  that  the 
action  was  not  really  brought  to  try  a  right  besides  the 
mere  right  to  recover  damages,  and  that  the  trespass 
or  grievance  in  respect  of  which  the  action  was  brought 
was  not  wilful  and  malicious,  and  that  the  action  was 
not  fit  to  be  brought. 

This  section  extends  the  operation  of  3  ft  4  Vict.  c.  24,  s.  2, 
from  40«.  to  6L  ;  and  further  provides  that  the  certificate  of  the 
judge  or  other  presiding  officer  shall  state  **  that  the  action  was 
not  fit  to  be  brought;"  but  this  unfitness  must  be  taken  con- 
junctively with  the  other  conditions,  and  will  not  alone  support  a 
certificate. 

See  as  to  costs  generally,  Chitty's  Statutes,  vol.  2,  p.  934,  et 
§eq, ;  Chit  Prac  1 0th  ed.,  part  1,  c.  23 ;  and  Gray  on  Cotta. 

This  section  can  scarcely  be  applied  in  actions  commenced 
prior  to  the  passing  of  this  act.  See  as  to  retroactive  effect  of 
statutes,  note  to  s.  2  (p.  258),  ante, 

-  With  respect  to  the  subject  of  costs,  it  appears  to  us  that 
the  two  objecta  to  be  attained  are,  that  the  right  to  costs  should 

*  Ttaeie  wordi  diitinguish  this  firom  inch  ensetmenti  aa  4i  Geo.  S,  c.  46, 
s.  S  {BroQkt  ▼.  Rigb§,  S  A.  ft  E.  81);  and  IS  ft  14  Viot.  e.  61,  •.  11  (Ckamber$ 
V.  Wiie$,  L.  J.  S4,  O.  B.  (Bail  Court)  267). 

t  Sec  CkMiin  v.  £«vy,  L.  J.  19,  Ex.  tOO;  les  alto  Skipper  v.  Bodkin,  8 
W.  R.  568,  Prob.  Court :  but  the  time  may  be  extended  by  the  implied  coa- 
lent  of  the  defendant  {Heden  v.  Atlantic  Ropal  MaU  Steam  Hopigatien  Com- 
pang,  L.  J.  29,  a  B.  161). 
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be  clearly  defined,  and  that  the  amount  to  be  awarded  abouM  be 
uniform  in  all  the  courts. 

**  The  statutes  which  give  to  the  parties  a  right  to  costs  are  in 
a  very  confused  and  unsatisfactory  state.  Not  only  have  the 
separate  enactments  of  the  older  statutes  given  rise  to  a  variety  of 
decisions,  but  subsequent  statutes  have  in  some  instances  modi- 
fied, and  in  others  partially  repealed,  former  enactments,  so  thnt 
it  is  extremely  difficult  to  ascertain  what  the  real  state  of  the  law 
is  on  this  subject. 

'*  We  are  of  opinion  that  these  statutes  should  be  revised  and 
consolidated.  All  that  we  think  it  neceesary  to  say  upon  thia 
branch  of  the  subject  is,  that  the  leadings  principles  whidi  now 
regulate  the  right  to  costs  should  be  retained.  The  party  sac* 
ceeding  in  the  suit  should  have  the  general  costs  of  the  cause ; 
the  party  succeeding  on  issues,  either  of  law  or  fact,  although  he 
be  not  entitled  to  the  general  costs  of  the  cause,  should  have  the 
costs  of  those  issues,  or  of  those  parts  of  the  cause  on  which  he 
succeeds;  and  the  restraints  now  imposed  on  frivolous  actions, 
by  depriving  the  party  of  costs,  should  be  preserved,  and  better 
defined  than  they  are  at  present.  Under  this  head  we  think  that 
it  ought  to  be  enacted,  that  whenever  a  plaintiff  in  any  action 
recovers  less  than  51,  damages,  it  should  be  in  the  discretion  of 
the  judge  to  allow  or  disallow  his  costs." — {Third  Beport  of  Com- 
mon Law  Comminfiomert,  1850,  p.  7>) 

The  latter,  and  less  important  of  these  valuable  recommenda- 
tions, has  alone  been  carried  out. 

The  Merchant  Shipping  Act,  1854. 

Ensetment  35.  The  eighty-eighth  section  of  "  The  Common 
l"M?n7  Law  Procedure  Act,  1854,"  shall  be  and  is  hereby 
*  !!7'*'*'  repealed;  and  from  and  after  the  passing  of  this  act  the 
superior  courts  or  any  judge  thereof  may,  upon  sum- 
mary application,  by  rule  or  order,  exercise  such  and 
the  like  jurisdiction  as  may  be  exercised  by  the  Court 
of  Chancery  under  the  provisions  of  the  ninth  part  of 
«  The  Merchant  Shipping  Act,  1854." 

This  section  is  substituted  for  the  very  unfortunate  legislative 
abortion  '*  hereby  repealed,"  as  to  which  see  C.  L.  P.  A.  I85i, 
8.  88,  n  (p.  246),  ante. 

AMEinXHENTg. 

36.  It  shall  be  lawful  for  the  superior  courts  of 
common  law,  and  every  judge  thereof,  and  any  judge 
sitting  at  nisi  prius^  at  all  times  to  amend  all  defects 
and  errors  in  any  proceedings  under  the  provisions  of 
this  act)  whether  there  is  anything  in  writing  to  amend 
by  or  not,  and  whether  the  defect  or  error  be  that  of 
the  party  applying  to  amend  or  not ;  and  all  sncli 
amendments  may  be  made  with  or  without  costs,  and 
tipon  such  terms  as  to  the  court  or  judge  may  seem  fit^ 
and  all  such  amendments  as  may  be  necessary  for  the 
purpose  of  determining  iit  the  exbting  suit  the  real 
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question  in  controyersy  between  the  parties  shall  be 
80  made,  if  duly  applied  for. 

This  section  is  taken  in  terms  from  the  C.  L.  P.  A.  1854,  t.  96 ; 
and  diffen  from  the  C.  L.  P.  A.  1862,  s.  222.  only  in  this,  that  its 
application  is  in  terms  limited  to  "  proceedings  under  the  pro- 
visions of  this  act;"  and  its  operation  conditioned  upon  due 
application  being  made. 


New  Rules  and  Forms. 

37.  It  shall  be  lawful  for  the  judges  of  the  said  Oe&ena rules 
courts,  or  any  eight  or  more  of  them,  of  whom  the  ^yj^^"^*^ 
chiefs  of  each  of  the  said  courts  shall  be  three,  from  judges, 
time  to  time  to  make  all  such  general  rules  and  orders 

for  the  effectual  execution  of  this  act  and  of  the  inten- 
tion and  object  thereof,  and  for  fixing  the  costs  to  be 
allowed  for  and  in  respect  of  the  matters  herein  con- 
tained, and  the  performance  thereof,  as  in  their  judg- 
ment shall  be  necessary  or  proper,  and  for  that  purpose 
to  meet  from  time  to  time  as  occasion  may  require; 
provided  that  nothing  herein  contained  shall  be  con- 
strued to  restrain  the  authority  or  limit  the  jurisdiction 
of  the  said  courts  or  of  the  judges  thereof  to  make 
rules  or  orders,  or  otherwise  to  regulate  and  dispose 
of  the  business  therein. 
This  is  the  same  as  C.  L.  P.  A.  1854,  a.  97. 

38.  Such  new  or  altered  writs  and  forms  of  pro-  Newfomii 
ceedings  may  be  issued,  entered,  and  taken  as  may  by  ^heJ^JJi"* 
the  judges  of  the  said  courts,  or  any  eight  or  more  of  ceedings. 
them,  of  whom  the  chiefs  of  each  of  the  said  courts 

shall  be  three,  be  deemed  necessary  or  expedient  for 
giving  effect  to  the  provisions  hereinbefore  contained, 
and  in  such  forms  as  the  judges  of  such  courts  respec- 
tively shall  from  time  to  time  think  fit  to  order;  and 
such  writs  and  proceedings  shall  be  acted  upon  and 
enforced  in  such  and  the  same  manner  as  writs  and 
proceedings  of  the  said  courts  are  now  acted  upon  and 
enforced,  or  as  near  thereto  as  the  circumstances  of  the 
case  will  admit;  and  any  existing  writ  or  proceeding 
the  form  of  which  shall  be  in  any  manner  altered  in 
pursuance  of  this  act  shall  nevertheless  be  of  the  same 
force  and  virtue  as  if  no  alteration  had  been  made 
therein,  except  as  far  as  the  efiect  thereof  may  be 
varied  by  this  act. 
This  if  in  terms  the  same  aa  C.  L.  P.  A.  18<4,  s.  98. 

Interpretation  of  Terms. 

39.  In  the  construction  of  this  act  the  word  "court"  interpreta- 
shall  be  understood  to  mean  any  one  of  the  superior  '*®"""*™** 
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courts  of  common  law  at  Westminster;  and  the  word 
'*  judge"  shall  be  understood  to  mean  a  judge  or  baron 
of  anj  of  the  said  courts;  and  the  word  '^  master"  shall 
be  understood  to  mean  a  master  of  any  of  the  said 
courts;  and  the  word  ''action"  shall  be  understood  to 
mean  any  action  in  any  of  the  said  courts. 

This  section  agrees  in  interpretation  of  terms  with  C.  L.  P.  A. 
1854,  s.  99  (see  note,  p.  253,  ante),  except  in  its  extension  of  the 
term  "  action"  to  actions  other  than  **p€rtonaL" 

See  also  C.  L.  P.  A.  1852,  s.  227  (p.  164),  ante,  wherein 
"action"  is  limited  to  pertmud  aetiont,  brought  by  writ  qf  mm" 

SIOfM. 


Prorifknii 
relatlDK  to 
■uperior 
courts  to  sp- 
ply  to  Comt 
of  Common 
Pleas  at 
Lancaster 
and  Court  of 
Pleas  at 
Durham. 


Counties  Palatine. 

40.  All  the  enactments  and  provisions  of  this  act 
shall  extend  and  apply  to  the  Court  of  Common  Pleas 
at  Lancaster  and  the  Court  of  Pleas  at  Durham,  and 
actions  and  proceedings  therein  respectively,  subject 
to  the  following  modifications:  all  the  powers  given 
by  this  act  to  the  judges  of  the  said  superior  courts  of 
common  law  at  Westminster  to  make  general  rules  and 
orders  shall  and  may  be  exercised  by  the  respective 
judges  of  the  Court  of  Common  Pleas  at  Lancaster  and 
Court  of  Pleas  at  Durham,  being  judges  of  one  of  the 
said  common  law  courts  at  Westminster,  or  any  two 
of  them  respectively,  with  respect  to  the  said  Court  of 
Common  Pleas  at  Lancaster  and  Court  of  Pleas  at 
Durham  respectively,  and  matters  and  proceedings 
therein  within  the  jurisdiction  of  the  same  courts  re- 
spectively; and  all  powers  under  this  act  exercisable 
by  any  one  judge  of  the  superior  courts  at  Westminster 
shall  and  may  be  exercisable  by  one  judge  of  the  said 
superior  courts  of  the  said  counties  palatine,  being  also 
a  judge  of  one  of  the  said  courts  at  Westminster,  as  to 
matters  and  proceedings  in  the  said  superior  courts  of 
the  said  counties  palatine. 

See  C.  L.  P.  A.  1852,  ss.  229—281,  onto;  and  C.  L.  P.  A. 

1854,  a.  100,  ante. 


Prorteioiii  as 
to  masters  of 
courts  at 
Westminster 
to  apply  to 
protnon<^ 
taries  of  psp 
latinate 
courts. 


41.  Provided  always,  that  all  the  provisions  of  this 
act  applicable  to  masters  of  the  said  courts  at  West^ 
minster  shall  apply  to  the  respective  prothonotaries  of 
the  Court  of  Common  Pleas  at  Durham  and  their  re- 
spective deputies,  who  may  singly  exercise,  with  refer- 
ence to  matters  and  proceedings  in  the  last-mentioned 
courts  respectively,  the  powers  hereby  given  to  any 
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one  or  more  of  the  masters  of  the  superior  courts  at 
fFesimifUier. 

See  C.  L.  P.  A.  1852,  i.  282;  and  C.  L.  P.  A.  1854,  •.  101, 
mUe. 

42.  Provided  also,  as  to  proceedings  in  appeal,  that  As  to  pro- 
the  Court  of  Queen's  Bench,  being  the  Court  of  Error  Jj;^«  *» 
irom  the  said  Court  of  Common  Pleas  at  Lancaster 

and  Court  of  Pleas  at  Durham^  shall  also  be  the  Court 
of  Appeal  from  the  said  respective  courts  for  the  pur- 
poses of  this  act. 

See  a  L.  P.  A.  1852,  i.  233;  and  C.  L.  P.  A.  1854,  a.  102, 
ante, 

COHHEKCEMENT  OF  ACT. 

43.  The  provisions  of  this  act  shall  come  into  opera-  Commeiice- 
tion  on  the  tenth  day  of  October,  in  the  year  of  our  "•°*  *'•**• 
Lord  one  thousand  eight  hundred  and  sixty. 


44.  It  shall  be  lawful  for  her  majesty  from  time  to  Hermi^Mty 
time,  by  any  order  in  council,  to  direct  that  all  or  any  3f or^lSfof 
part  of  the  provisions  of  this  act,  or  of  the  rules  to  be  ^^^*  >ct  to 
made  in  pursuance  thereof,  shall  apply  to  all  or  any  SSt  o?**"'^ 
Court  or  Courts  of  Record  in  England  and  Wales,  and  »««'*. 
within  one  month  after  such  order  shall  have  been 
made  and  published  in  the  London  Gazette  such  pro- 
visions and  rules  respectively  shall  extend  and  apply 
in  manner  directed  by  such  order,  and  any  such  order 
may  be  in  like  manner  from  time  to  time  altered  and 
annulled;  and  in  and  by  any  such  order  her  majesty 
may  direct  by  whom  any  powers  or  duties  incident  to 
the  provisions  applied  under  this  act  shall  and  may  be 
exercised  with  respect  to  matters  in  such  court  or 
courts,  and  may  make  any  order  or  regulations  which 
may  be  deemed  requisite  for  carrying  into  operation  in 
such  court  or  courts  the  provisions  so  applied. 

See  C.  L.  P.  A.  1852,  a.  228 ;  and  C.  L.  P.  A.  1854,  s.  105, 


45.  In  citing  this  act  in  any  instrument,  document,  shoit  uti«. 
or  proceeding,  it  shall  be  sufficient  to  use  the  expres- 
sion "  The  Common  Law  Procedure  Act,  1860." 

46.  Nothing  in  this  act  shall  extend  to  Ireland  or  Extant  of 
Scotland.  «*• 
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THE 

SUMMARY  PROCEDURE  ON  BILLS  OF 
EXCHANGE  ACT,  1855. 

(18  &  19  Vict.  c.  67.) 


An  Act  to  facilitate  the  Remedies  on  Bills  of  Ex- 
change  and  Promissory  Notes  by  the  Prevention 
of  frivolous  or  fictitious  Defences  to  Actions 
thereon.  [23rd  July,  1855.] 

Whereas  bona  fide  holders  of  dishonoured  bills  of 
exchange  and  promissory  notes  are  oflen  unjustly 
delayed  and  put  to  unnecessary  expense  in  recovering 
the  amount  thereof  by  reason  of  frivolous  or  fictitious 
defences  to  actions  thereon,  and  it  is  expedient  that 
greater  facilities  than  now  exist  should  be  given  for 
the  recovery  of  money  due  on  such  bills  and  notes: 
be  it  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  authority  of  the  same,  as 
follows : — 

This  preamble  well  sets  forth  the  mischief  intended  to  be 
remedied  by  this  enactment ;  which  has  been  so  framed  as  to 
leave  every  reasonable  opportunity  to  defendants,  having  bon& 
fide  defences,  to  set  them  up ;  while  it  deprives  the  ordinary  class 
of  defendants  in  actions  on  bills  of  exchange  and  promissory 
notes,  of  the  opportanities  they  formerly  enjoyed  of  delajring 
their  creditors  and  putting  them  to  useless  costs.  It  was  urged 
upon  the  legislature  to  treat  dishonoured  bills  ss  fwaW  judgments ; 
but  this  foreign  practice,  which  seems  to  be  based  upon  no  sound 
principle  whatever,  the  legislature  refused  to  adopt. 

It  would  seem  from  the  mischief  contemplnted  by  the  act,  and 
also  fh>m  the  terms  in  which  the  remedy  is  piDvided,  that  som- 
mary  procedure  under  this  act,  does  not  lie  againtt  persons  wlio 
are  not  sctual  parties  to  the  iuMtrument,  but  who  have  become 
liable  thereon  indirectly,  either  by  representation,  as  in  the  case 
of  executors  and  administrators ;  or  by  marriage ;  see  Leigh  and 
woife,  ejueut&r,  Jf^e.  v.  Baker,  enemtrix,  hic.  (2  C.  B.,  N.  S.  S67) ; 
and  Re  Ski/ggt  (L.  J.  28,  Ch.  4S8) :  but  it  seems  to  be  quite  imma- 
terial whether  the  holder  is  entitled  in  a  representative  character, 
or  otherwise. 


SUMMABT  PROCEDURE  OK  BILLS.  285 

1.  From  and  after  the  twenty-fourth  day  of  October^  From  Oct.  24, 
one  thousand  eight  hundred  and  fifty-five,  all  actions  J^^'  ^^^  *^' 
upon  bills  of  exchange  or  promissory  notes  commenced  bUUt'of  fz" 
within  six  months  after  the  same  shall  have  become  ^^^'^J^' 
due  and  payable  may  be  by  writ  of  summons  in  the  writoftum- 
special  form  contained  in  schedule  A.  to  this  act  an-  p^'t^ 
nexed,  and  indorsed  as  therein  mentioned;  and  it  shall  Schedule  A. 
be  lawful  for  the  plaintiff,  on  filing  an  afiidavit  of  per-  Plaintiff,  on 
sonal  service  of  such  writ  within  the  jurisdiction  of  the  T!t°(5pcr.*' 
court,  or  an  order  for  leave  to  proceed,  as  provided  by  •*>"•*  iervice, 
the  "  Conmion  Law  Procedure  Act,  1852,"  *  and  a  copy  lign  Sna?^* 
of  the  writ  of  summons  and  the  indorsements  f  thereon,  ^p<JjJ\'5J*' " 
in  case  the  defendant  shall  not  have  obtained  leave  to  Schedule  b. 
appear  and  have  appeared  to  such  writ  according  to 
the  exigency  thereof, }  at  once  to  sign  final  judgment 
in  the  form  contained  in  schedule  B.  to  this  act  an- 
nexed (on  which  judgment  no  proceeding  in  error 
shall  lie)  for  any  sum  not  exceeding  the  sum  indorsed 
on  the  writ,  together  with  interest,  at  the  rate  specified 
(if  any),  to  the  date  of  the  judgment,  and  a  sum  for 
costs  to  be  fixed  by  the  masters  §  of  the  superior 
courts  or  any  three  of  them,  subject  to  the  approval  of 
the  judges  thereof  or  any  eight  of  them  (of  whom  the 
lord  chief  justices  and  the  lord  chief  baron  shall  he 
three),  unless  the  plaintiff  claim  more  than  such  fixed 
sum,  in  which  case  the  costs  shall  be  taxed  in  the  or- 
dinary way,  and  the  plaintiff  may  upon  such  judgment 
issue  execution  forthwith. 

A  cheque  upon  a  banker  has  been  held  to  be  a  hill  t/  exchange^ 
within  the  scope  of  this  enactment  {Eyre  v.  tValler,  h.  J.  29,  Ex. 
246) ;  and  see  Keene  v.  Beard,  8  W.  R.  469,  C.  P. ;  sed  qtuere. 

In  the  case  of  a  note  payable  on  deinandi  the  six  months  begin 
to  run  immediately  upon  the  making :  but  where  a  writ  is  issued 
after  that  period,  the  proceedings  are  not  a  nullity,  but  merely 
irregular ;  and  the  defendant  may,  by  his  conduct,  deprive  him- 
self of  the  right  to  object  (Maltby  v.  Murrell^  36  L.  T.  362,  Ex.) : 

•  S.  17  (p.  10),  ante. 

t  See  aa  to  indonienients,  •.  5,  n.,  and  R.  6.,  26  Nov.  1855,  poet. 
X  It  hai  been  held  that  Sundtiy  !•  not  to  be  included  in  days  for  appear- 
ance. If  it  ii  the  last  day,  as  R.  6.,  H.  T.  1865,  r.  174,  applies  (Lewi*  r.  Valor, 
1  F.  ft  F.  306,  Erie.  C.  J.);  but  see  Fiddep  t.  Oalade,  now  pending  for  Judg- 
ment in  the  Exchequer. 
I  Friday,  Ndaemher  2,  1855. 

In  pursuance  of  '*  The  Summary  Procedure  on  Bills  of  Exchange  Act, 
1855, ''the  masters  of  the  superior  courts  of  common  law  have  Axed,  with 
the  approval  of  the  judges,  the  following  sums  for  costs  to  be  allowed  In 
eases  iu  which  the  plaintiff  has  signed  final  Judgment  for  default  of  ap- 
pearance,  via.  :— 
Above  £20 

Agency  on  country  cases,  including  mileage £4    0 

Town  casee         8    8 

Under  £20 

Agency  on  country  oases,  including  mileage    ^       ...    £5    2 
'Aown  cases        ■•■       ...       .«.       .»«       ..*       «••       a  iv 
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or  the  proceedings  may  be  amended  upon  tuch  terms  as  the  court 
may  think  fit,  under  s.  7,  pott,  even  after  judgment  and  execution, 
so  as  to  put  the  parties  in  the  same  position  as  though  the  action 
had  been  commenced  upon  an  ordinary  writ  {Leigh  ▼.  Baktr,  2 
C.  B.,  N.  S.  367). 

Error  would  seem  to  lie  upon  a  writ  wrongly  issued  under  this 
act,  where  the  defect  appears  upon  the  proceedings ;  see  Hodtoll 
V.  Baxter,  cited  (p.  28),  ante. 
InUrut.  In  practice,  it  is  not  unusual  to  endorse,  as  claimed  for  interest, 

a  sum  sufficient  to  cover  all  interest  that  may  accrue  up  to  the 
judgment ;  i.e.,  the  expiration  of  the  twelve  days  when  judgment 
may  be  signed.  This  practice  has  grown  up  in  consequence  of 
the  judgment  being  restricted  to  the  amount  claimed,  but  it  can 
scarcely  be  justified;  as  the  claim  must  be  understood  to  be  for 
an  amount  actually  due  at  the  time  of  the  claim  being  made ; 
see  observations  of  judges  in  Rodway  v.  Luceu,  cited  (p.  28), 
ante ;  and  not  for  an  amount  that  may,  or  may  not  accrue  due 
thereafter,  according  as  the  defendant  pays  within  the  twelve  days, 
or  makes  default. 

See  as  to  rate  of  interest  recoverable,  Keene  v.  Keene,  8  C.  B., 
N.  S.  144. 
CMie.  The  costs  for  which  judgment  may  be  signed,  have  been  regu- 

lated by  the  Rule  of  2nd  November,  1855,  p.  285,  note,  ante. 

The  costs,  and  also  the  expense  of  noting  (s.  5,  pMt),  may  be 
claimed  by  the  endorsement  upon  the  writ  Compare  the  form  of 
endorsement  in  Sched.  A.  to  this  act,  with  form  provided  by  R.  G. 
26th  November,  1855,  post :  and  as  to  practice  before  this  rule, 
see  Robinson  v.  CuttereU  and  Hall  v.  Coatet  (11  Exch.  476). 

Defendant  2.  A  judge  of  anj  of  the  said  courts  shall,  upon  ap- 

derenc?apon  plication  within  the  period  of  twelve  days  from  such 
the  merit!  service,  give  leave  to  appear  to  such  writ,  and  to 
to  appear!*^*  defend  the  action,  on  the  defendant  paying  into  court 
the  sum  indorsed  on  the  writ,  or  upon  affidavits  satis- 
factory to  the  judge,  which  disclose  a  legal  or  equitable 
defence,  or  such  facts  as  would  make  it  incumbent  on 
the  holder  to  prove  consideration,  or  such  other  facts 
as  the  judge  may  deem  sufficient  to  support  the  appli- 
cation, and  on  such  terms  as  to  security  or  otherwise 
as  to  the  judge  may  seem  fit. 

Leave  to  appear  should  be  applied  for  ex  parte  \  and,  in  the  first 
instance,  at  chambers  {Filch  v.  Glover,  26  L.  T.  59,  Q.  B.)*;  but 
upon  an  application  within  the  twelve  days  from  service  of  the 
writ,  and  upon  payment  into  court  of  the  suni  indorsed  upon  it, 
a  defendant  is  entitled  to  leave  to  appear,  as  of  right 

Where  the  application  is  rested  upon  affidavit,  leave  will  be 
granted  when  some  plausible  ground  for  supposing  there  may  be 
a  substantial  defence  is  disclosed  ( Clay  v. TiirUy,  L.J.  27,  Ex.  2 ; 
Mathews  y.Marslatid,  L.  J.  27,  Ex.  148  ;  and  see  observations  of 
Pollock,  C.  B  ,  in  Frebout  v.  Stevens,  Ex.,  M.  T.  I860). 

Where  leave  has  been  granted,  the  plaintifiT  may,  upon  sum- 
mons, apply  to  rescind  the  order  {Sherwood  v.  Hare,  1  F.  &  F. 
379  ;  see,  in  the  case  of  an  order  fraudulently  obtained,  PoUack 
V.  Twmock,  1  H.  &  N.  741) ;  but  if  there  is  a  bonA  fide  conflict 
of  testimony,  the  order,  in  accordance  with  the  uniform  practice 
in  ioterlocutory  proceedings  that  may  in  due  course  be  tried  by 
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m  jury,  will  not  be  diaturbed  {Bruiton  y.  Thomtu,  1  F.  &  F.  877  ; 
lee  aJBo  Frebout  v.  Stevens,  tupra).  An  appeal  lies  to  the  court 
from  a  decision  at  chambers  (Matheura  v.  Manhnd,  uhi  supra ;  and 
see  C.  L.  P.  A.  1860,  s.  4,  n.,  (p.  259),  mte). 

3.  After  judgment,  the  court  or  a  judge  may,  under  Judge  maj-, 
special  circumstances,  set  aside  the  judgment,  and,  if  dbreum-^^*^^ 
necessary,  stay  or  set  aside  execution    «.d  may  give  Jj|;c-.  -« 
leave  to  appear  to  the  writ,  and  to  defend  the  action,  ment. 

if  it  shall  appear  to  be  reasonable  to  the  court  or  judge 
so  to  do,  and  on  such  terms  as  to  the  court  or  judge 
maj  seem  just. 

See  for  an  instance  of  the  exercise  of  this  power  after  execution 
executed,  Leigh  v.  Baker,  2  C.  B^  N.  S.  367. 

4.  In  any  proceedings  under  this  act  it  shall  be  com-  Judge  may 
petent  to  the  court  or  a  judge  to  order  the  bill  or  note  bede^slted 
sought  to  be  proceeded  upon  to  be  forthwith  deposited  ^^  o*cer 
with  an  officer  of  the  court,  and  further  to  order  that  Certain  cMes. 
all  proceedings  shall  be  stayed  until  the  plaintiff  shall 

have  given  security  for  the  costs  thereof. 

The  former  part  of  this  section  is  of  value  in  cases  where  bilk 
have  been  forged  or  otherwise  fraudulently  obtained. 

As  to  security  for  costs,  see  C.  L.  P.  A.  1860,  s.  4,  n.  (p.  259), 
ante, 

5.  The  holder  of  eveiT  dishonoured  bill  of  exchange  Remedy  ftir 
or  promissory  note  shall  have  the  same  remedies  for  of  el^Mr/ 
the  recovery  of  the  expenses  incurred  in  notinec  the  »' noting 

rt  •'  *  ,    ^     ,        noo*acoept- 

same  for  non-acceptance  or  non-payment,  or  otherwise  aaeeofdi»- 
by  reason  of  such  dishonour,  as  he  has  under  this  act  hwiouied 
for  the  recovery  of  the  amount  of  such  bill  or  note. 

This  section  creates  a  right  to  recover  notarial,  and  other  ex- 
penses as  HquUlated  damages,  where  the  proceedings  are  taken 
under  this  act  Formerly  such  expenses,  when  recoverable  at 
all,  could  only  be  recovered  as  unliquidated  and  special  damages 
{Kendrieh  v.  Lomax,  2  C.  &  J.  407 ;  Rogers  v.  Hunt,  10  Exch. 
474) :  and  it  would  seem  that  the  law  remains  unaltered  where 
the  proceedings  are  not  taken  under  this  act  (s.  1).  As  there  can 
be  no  other  occasion  for  having  a  bill  noted  or  protested  than  to 
enforce  payment  of  a  foreign  bill ;  it  would  seem  that  this  enact- 
ment might  well  have  been  so  limited,  as  to  prevent  the  expenses 
of  employing  notaries  where  unnecessary,  from  being  recovered. 
These  expenses  may  be  indorsed  upon  the  writ  (R.  G.,  26  No- 
vember, 1^5,  post). 

6.  The  holder  of  any  bill  of  exchange  or  promissory  Holder  of  biu 
note  may,  if  he  think  fit,  issue  one  writ  of  summons,  mayh^u?* 
according  to  this  act,  against  all  or  any  number  of  the  one  fuin- 
parties  to  such  bill  or  note,  and  such  writ  of  summons  2j^ mj^^ 
shall  be  the  commencement  of  an  action  or  actions  thepartietto 
against  the  parties  therein  named  respectively,  and  aU  ^  *  ^^ 


288 


THE  SUMMABT  PROCEDURE  ON 


Common 
Law  Proce- 
dure Act» 
and  rules  in- 
corporated 
with  thia  act. 


Act  to  apply 
to  Courta  of 
Common 
Pleaa,  Lan- 
caster and 
Durham. 


Her  majesty 
may  direct 
act  to  apply 
to  courts  of 
record  in 
England  «nd 
Walei. 


subsequent  proceedings  against  such  respective  parties 
shall  he  in  like  manner,  so  far  as  may  be,  as  if  separate 
writs  of  summons  had  been  issued. 

It  is  quite  optional  with  a  plaintiff  to  avail  himself  of  this 
provision  or  not ;  and  while  it  therefore  in  no  way  fetters  his 
rights  against  any  of  the  parties,  it  enables  hiin,  at  the  expense  of 
one  writ  (the  service  of  which  against  any  of  the  parties,  he  may 
delay  as  he  thinks  fit),  to  lay  the  foundation  of  an  action  against  all. 

7.  The  provisions  of  the  "  Common  Law  Procedure 
Act,  1 852,"  and  the  "  Common  Law  Procedure  Act, 
1854,"  and  all  rules  made  under  or  by  virtue  of  either 
of  the  said  acts,  shall,  so  far  as  the  same  are  or  may  be 
made  applicable,  extend  and  apply  to  all  proceedings 
to  be  had  or  taken  under  this  act. 

See  the  effect  of  this  section  copiously  discussed  in  Leigh  v. 
Baker,  2  C.  B.,  N.  S.  367  ;  see  also  amendments  made  in  Knight 
y.Pocock,  17  C.  B.  177. 

8.  The  provisions  of  this  act  shall  apply,  as  near  as 
may  be,  to  the  Court  of  Common  Pleas  at  Lancaster 
and  the  Court  of  Pleas  at  Durham^  and  the  judges  of 
such  courts,  being  judges  of  one  of  the  superior  courts 
of  common  law  at  Westminster,  shall  have  power  to 
frame  all  rules  and  process  necessary  thereto. 

This  act  has  been  extended  to  the  County  Courts  by  19  &  20 
Vict.  c.  108,  s.  4,  and  rules  have  been  made  for  regulating  the 

Sractice  in  such  proceedings  (County  Court  Rules,  188 — 192). 
Lule  189  has  been  held  not  to  limit  the  defence  at  the  trial,  to  the 
grounds  stated  in  the  afiidavit  {Saul  v,  Jones,  L.  J.  28,  Q.  B.  37); 
for  the  object  of  requiring  matter  of  defence  to  be  disclosed, 
where  money  is  not  brought  into  court,  is  not  to  give  any  advan- 
tage to  the  plaintiff,  in  a  bon&  fide  contested  action ;  but  to  pre- 
vent his  being  delayed,  when  there  is  no  bond  fide  defence  at  all. 

But  this  act  has  not  been  extended  to  the  City  of  London  Small 
Debts  Court,  and  therefore  the  15  &  16  Vict.  c.  Ixxvii,  ss.  119, 
120,  does  not  deprive  of  his  costs,  a  plaintiff  who  recovers,  by 
judgment  by  default  under  this  act,  a  sum  less  than  20/.  within 
the  City  Court's  jurisdiction  {Healey  v.  Johns,  8  £.  &  B.  946). 

9.  It  shall  be  lawful  for  her  Majesty  from  time  to 
time,  by  an  order  in  council,  to  direct  that  all  or  any 
part  of  the  provisions  of  this  act  shall  apply  to  all  or 
any  court  or  courts  of  record  in  England  and  WaleSy 
and  within  one  month  after  such  order  shall  have  been 
made  and  published  in  the  London  Gazette  such 
provisions  shall  extend  and  apply  in  manner  directed 
by  such  order,  and  any  such  order  may  be,  in  like 
manner,  from  time  to  time  altered  and  annulled,  and 
in  and  by  any  such  order  her  Majesty  may  direct  by 
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whom  any  powers  or  duties  incident  to  the  provisiona 
applied  under  this  act  sbaU  and  may  be  exercised 
with  respect  to  matters  in  such  court  or  courts^  and 
may  make  any  orders  or  regulations  which  may  be 
deemed  requisite  for  carrying  into  operation  in  such 
court  or  courts  the  provisions  so  applied. 

10.  Nothing  in  this  act  shall  extend  to  Ireland  or  Extent  of 
Scotland,  ^^ 

11.  In  citing  this  act  in  any  instrument,  document^  Short  title. 
or  proceeding,  it  shall  be  sufficient  to  use  the  expre»» 

sion  "  The  Summary  Procedure  on  Bills  of  Exchange 
Act,  1855." 


Schedules  referred  to  in  the  foregoing  Act, 

(A.) 

YiOTOBiA,  by  the  grace  of  God,  ifc. 

To  C,  D.f  of        ,  in  the  county  of 

We  warn  you,  that  unless  within  twelve  days  after  the 
service  of  this  writ  on  you,  inclusive  of  the  day  of  such  ser- 
vice, you  obtain  leave  from  one  of  the  judges  of  the  courts  at 
Westminster  to  appear,  and  do  within  that  time  appear  in 
our  court  of  in  an  action  at  the  suit  of  A.  B,^  the  said 
A,  B.  may  proceed  therein  to  judgment  and  execution. 
Witness,  ^c. 

Memorandum  to  be  $ubacribed  on  the  Writ. 

N.B. — This  writ  is  to  be  served  within  six  calendar  months 
from  the  date  hereof,  or,  if  renewed,  from  the  date  of 
such  renewal,  including  the  day  of  such  date,  and  not 
afterwards. 

Indorsement  to  be  made  on  the  Writ  before  service  thereof. 

This  writ  was  issued  by  E.  P.,  of  ,  attorney  for  the 
plaintiff,  or  this  writ  was  issued  in  person  by  A.  B,,  who 
resides  at  {mention  the  clty^  toton,  or  parisn,  and  also  the 
name  of  the  hamlet,  street,  and  number  of  the  house  of  the 
pknnt^s  residence^. 

Indorsement.* 

The  plaintiff  claims  [  pounds,  principal  and  interest], 
or  pounds  balance  of  principal  and  interest  due  to  him 
as  the  payee  [or  indorsee]  of  a  bill  of  exchange  or  pro- 
niissory  note,  of  which  the  tbllowing  is  a  copy  : — 

[Here  copy  biU  of  exchange  or  promissory  note,  and  all 
Indorsements  upon  t/.] 

*  Compare  thii  indoriement  with  that  provided  by  R.  O.,  26th  November, 
18A$,j»of<. 

K.  O 
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And  if  the  amoimt  thereof  he  paid  to  the  plaintiff  or  hit 
attorney  within  days  from  the  service  hereof,  farther  pro- 
ceedings will  be  stayed. 

Notice. 

Take  notice,  that  if  the  defendant  do  not  obtain  leave  from 
one  of  the  jadges  of  the  courts  within  twelve  days  after 
having  been  served  with  this  writ,  inclosive  of  the  day  of 
such  service,  to  appear  thereto,  and  do  within  such  time  cause 
an  appearance  to  be  entered  for  him  in  the  court  out  of  which 
thb  writ  issues,  the  plaintiff  will  be  at  liberty,  at  anv  time 
after  the  expiration  of  such  twelve  days,  to  sign  final  iudg- 
ment  for  any  sum  not  exceeding  the  sum  above  claimed,  and 
the  sum  of  pounds  for  costs,  and  issue  execution  for  the 
same. 

Leave  to  appear  may  be  obtained  on  an  application  at  the 
judees'  chambers,  Serjeant's  Inn,  London,  supported  by 
a£Baavit  showing  that  there  is  a  defence  to  the  action  on  the 
merits,  or  that  it  is  reasonable  that  the  defendant  should  be 
allowed  to  appear  in  the  action. 

Indorsement  to  be  made  on  the  Writ  after  Service  thereof. 

This  writ  was  served  by  X,  Y,  on  X.  M,  [the  defendant 
the  defendants],  on  Monday  the         day  of 
18    . 

By  X  F. 


(B.) 
In  the  Queen's  Bench : 

On  the        day  of       in  the  year  of  our  Lord  18    . 

[2>ay  of  signing  Judgment  J] 

England,  >  A.  B.  in  his  own  person  [or  by  his  attorney] 

to  wit    )      sued  out  a  writ  against  C.  D.,  indorsed  as 
follows : — 

[Here  copy  Indorsement  of  Plaintiff 's  ckamJ] 

And  the  said  C  D,  has  not  appeared  : 

Therefore  it  is  considered  that  the  said  A.  B,  recover 
against  the  said  C  2>.  pounds,  together  with  pounds 
for  costs  of  suit. 


(    291    ) 


THE 

MERCANTILE  LAW  AMENDMENT  ACT, 

1866/ 

(19  &  20  Vict.  c.  97.) 


An  Act  to  amend  the  Laws  of  England  and  Ireland 
affecting  Trade  and  Commerce, 

[29th  July,  1856.] 

Whereas  inconvenience  is  felt  by  persons  engaged  in 
trade  by  reason  of  the  laws  of  England  and  Ireland 
being  in  some  particulars  different  from  those  of  Scot- 
land in  matters  of  common  occurrence  in  the  course  of 
such  trade,  and  with  a  view  to  remedy  such  incon- 
venience it  is  expedient  to  amend  the  laws  of  England 
and  Ireland  as  hereinafter  is  mentioned;  be  it  enacted 
by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual  and 
temporal,  and  Commons,  in  this  present  Pai'liament 
assembled,  and  by  the  authority  of  the  same,  as  fol- 
lows:— 

Writs  op  Execution. 

1.  No  writ  of  Jieri  facias  or  other  writ  of  execution,  Penoiu  to- 
and  no  writ  of  attachment  against  the  goods  of  a  debtor,  STgooSi***^ 
shall  prejudice  the  title  to  such  goods  acquired  by  any  before  they 
person  bona  fide  and  for  a  valuable  consideration  before  Jilieedor^t. 
the  actual  seizure  or  attachment  thereof  by  virtue  of  *^«<*  ^^^*^^ 
such  writ;  provided  such  person  had  not,  at  the  time  fheseuS?"" 
when  he  acquired  such  title,  notice  that  such  writ,  or  protected, 
any  other  writ  by  virtue  of  which  the  goods  of  such 
owner  might  be  seized  or  attached,  had  been  delivered 
to  and  remained  unexecuted  in  the  hands  of  the  sheriff 
under  sheriff  or  coroner. 

By  the  common  law  goods  were  bound  from  the  date  of  the 
itite  of  the  writ  of  execution ;  but  by  29  Car.  2,  c.  3,  s.  16,  writs 
of  execution  bound  goods  only  from  the  time  of  their  delivery  to 
the  sheriff  to  be  executed.    See  as  to  realty,  23  &  24  Vict.  c.  38. 

Tills  section  is  not  retroactive  ( WiUiamM  v.  Smitht  2  H.  &  N. 
443) ;  and  see  as  to  retroactive  effect  of  statutes,  cases  cited 
p.  2&%y  ante. 

•  Altlwogh  the  whole  Act  Js  given  at  length,  thoie  leetioni  only,  which 
aflSsct  common  law  procedure,  are  dincusted. 

o2 
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Specific  Deliyert  of  Gtoods  sold. 

Specific  2.  In  all  actions  and  soits  in  any  of  the  superior 

ffoodf^M  courts  of  common  law  at  Westminster  or  DubliUj  or  in 
any  court  of  record  in  Englcmdy  WaieSj  or  Ireland^  far 
breach  of  contract  to  deliver  specific  goods  for  a  price 
in  money,  on  the  application  of  the  plainti£^  and  by 
leave  of  the  judge  before  whom  the  cause  is  tried,  the 
jury  shall,  if  they  find  the  plaintiff  entitled  to  recov^, 
find  by  their  verdict  what  are  the  goods  in  respect  of 
the  non-delivery  of  which  the  plaintiff  is  entitled  to 
recover  and  which  remain  undelivered;  what  (if  any) 
is  the  sum  the  plaintiff  would  have  been  liable  to  pay 
for  the  delivery  thereof;  what  damages  (if  any)  the 
plaintiff  would  have  sustained  if  the  goods  should  be 
delivered  under  execution,  as  hereinafter  mentioned, 
and  what  damages  if  not  so  delivered;  and  thereupon, 
if  judgment  shall  be  given  for  the  plaintiff  the  court 
or  any  judge  thereof,  at  their  or  his  discretion,  on  the 
application  of  the  plainti^  shall  have  power  to  order 
execution  to  issue  for  the  delivery,  on  payment  of 
such  sum  (if  any)  as  shall  have  been  found  to  be  pay- 
able by  the  plamtiff  as  aforesaid,  of  the  said  goods, 
without  giving  the  defendant  the  option  of  retaining 
the  same  upon  paying  the  damages  assessed ;  and  such 
writ  of  execution  may  be  for  the  delivery  of  such 
goods;  and  if  such  goods  so  ordered  to  be  delivered, 
or  any  part  thereof,  cannot  be  found,  and  unless  the 
court,  or  such  judge  or  baron  as  aforesaid,  shall  other- 
wise order,  the  sherifi^  or  other  officer  of  such  court  of 
record,  shall  distrain  the  defendant  by  all  his  lands 
and  chattels  in  the  said  sheriff's  bailiwick,  or  within 
the  jurisdiction  of  such  other  court  of  record,  till  the 
defendant  deliver  such  goods,  or,  at  the  option  of  the 
plaintiff,  cause  to  be  made  of  the  defendant's  goods  the 
assessed  value  or  damages,  or  a  due  proportion  thereof; 
provided  that  the  plaintiff  shall,  either  by  the  same  or 
a  separate  writ  of  execution,  be  entitled  to  have  made 
of  tne  defendant's  goods  the  damages,  costs^  and  in- 
terest in  such  action  or  suit. 

The  cases  in  which  courts  of  equity  have  been  in  the  habit  of 
enforcing  the  specific  performance  of  contracts  relating  to  per- 
sonal chattels,  are  collected  in  the  notes  to  Cuddee  v.  Rutter,  in 
Tudor's  Leading  Cases  in  Equity,  vol.  i. ;  see  also  Faicke  v.  Gray, 
L.  J.  29,  Ch.  28,  V.  C.  K. ;  and  C.  L.  P.  A.  1854,  s.  78,  n.  (p.  238), 
ante.  The  principle  to  be  deduced  from  them  is  that  specific 
performance  of  such  contracts  only  will  be  enforced  in  which,  da- 
mages, from  the  nature  of  the  subject  of  the  contract,  are  not  a 
reasonably  adequate  compensation. 
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When  it  it  intended  to  npplj  this  section  nt  law,  it  will  be 
neceasaiy  to  obtain  from  the  jury,  besides  a  verdict  in  &vour  of 
the  plaintiffs  right  to  recover  generally  for  non-delivery  of  goods 
sold,  and  a  specification  of  the  goods  that  remain  wrongfully 
undelivered  at  the  time  of  the  verdict,  three  distinct  assess- 
ments:— 

Firstly.  Of  the  price  payable  by  the  plaintiff  for  such  ua<- 
delivered  goods. 

Secondly.  Of  the  damages  that  would  be  sustained  by  the 
plaintiff,  if  the  goods  were  delivered  under  execution ;  as  by 
reaflon  of  injury  done  to  them  in  the  meandme ;  and  perhaps 
(ted  qu^re)  by  loss  of  marlcet ;  and,  sembU,  from  words  of  section, 
by  loss  of  interest 

Thirdly.  Of  the  damages  sustained  through  the  breach  of  con<r 
tract,  irrespectively  of  any  specific  performance. 

With  these  data  before  them,  the  court  or  judge  may,  if  they 
think  the  case  fit,  order  specific  performance ;  and  the  plaintiff 
may  then,  upon  payment  of  the  amount  of  the  first  above  assess- 
ment (but,  iemiUt  subject  to  deduction  of  the  amount  of  the 
second  assessment,  and  also  of  costs  of  suit),  enforce  such  order 
hy  tMcutUm't  and,  if  the  goods  cannot  be  found,  by  dUtringtu, 
unless  the  court  interposes,  as  it  doubtless  would  whenever  the 
defendant  had,  otherwise  than  fraudulently,  become  wholly  unable 
to  deliver  up  the  coveted  chattel.  The  plaintiff  may  also,  by  the 
same,  or  by  a  separate  writ,  issue  execution  for  his  damages 
(secondly  above  assessed),  his  coots,  and  his  interest  (?);  but  it 
would  seem  that  these  latter  claims  should,  aa  far  as  the  assessed 
price  of  the  chattels  suffices,  be  deducted  from  the  amount  pay- 
able to  the  defendant,  leaving  only  the  balance  (if  any)  to  be 
recovered  by  the  execution  for  damages,  costs,  &c. 

Where  it  ia  intended  to  proceed  under  this  section,  a  forsoal 
tender  of  the  price  agreed,  and  a  demand  of  the  specific  chatteit 
should  be  made  before  action. 

Probably  execution  for  the  specific  chattel  will  not  be  allowed 
Co  issue,  unless  the  writ  has  been  specially  indorsed  with  notice 
of  the  specific  claim,  and  unless  that  claim  is  repeated  in  the 
declaration. 

The  sum  to  be  paid  to  the  defendant*  as  a  condition  of  exe- 
cution, will  probably  be  required  to  be  paid  into  Court  to  abide 
the  event  of  the  execution. 

In  the  absence  of  any  decided  cases,  and  of  any  rules  or  fonus 
under  s.  16,  po$t,  it  is  useless  to  attempt  further  to  define  the 
probable  practice. 

The  provisions  of  this  section  may  be  applied  in  the  county 
courto  (9  &  10  Vict.  c.  95,  s.  S),  where  the  cause  is  tried  by  a 
jury,  but  not  otherwise. 

They  do  not  seem  to  be  applicable  to  an  inquisition  of  damages 
before  the  sheriff  (S  &  4  Will  4,  e.  42,  s.  16,  poH),  sflrer  a  Judg- 
ment by  defauU  iJowi  v.  Barnes,  2  M.  &  W.  313 ;  fyooiroper  v. 
BickardMon,  1  A.  &  £.  76). 

See  generally  C.  L.  P.  A.  1854,  as.  68, 69,  78 ;  and  C.  L,  P.  A. 
1860,  s.  25  (p.  274),  tuUe. 

Guarantee. 

3.  No  special  promise  to  be  made  bj  any  person  Considem- 
after  tibe  passing  of  tbis  act  to  answer  for  4ie  debt^  ^!^^tes 
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need  not 

cppemrby 

writing. 


Onanmtee  to 
or  for  a  Arm 
to  cease  upon 
a  change  in 
tbe  Arm,  ex- 
cept in  ipe- 
cial  caaea. 


A  tiuetywho 
discharge* 
the  llabflitT 
to  be  entitled 
to  asuign- 
ment  of  all 
securitiee 
held  bjr  (he 
creditor. 


default,  or  miscarriage  of  another  person,  being  in 
writing,  and  signed  by  the  party  to  be  charged  there- 
with or  some  other  person  by  him  thereunto  lawfully 
authorized,  shall  be  deemed  invalid  to  support  an 
action,  suit,  or  other  proceeding  to  charge  the  person 
by  whom  such  promise  shall  have  been  made,  by  reason 
only  that  the  consideration  for  such  promise  does  not 
appear  in  writing,  or  by  necessary  inference  from  a 
written  document. 

Thii  enactment  does  not  alter  tbe  law  relating  to  agreements, 
further  than  by  so  far  modifying  the  requirements  of  the  Statute 
of  Frauds  (29  Car.  2,  c.  3*  s.  4),  as  to  dispense  with  any  written 
statement  of  the  consideration  (Gtover  ▼.  Haekttt,  2  H.  &  N.  487). 

4.  No  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another  made  to  a  firm  consisting  of  two 
or  more  persons,  or  to  a  single  person  trading  under 
the  name  of  a  firm,  and  no  promise  to  answer  for  the 
debt,  default,  or  miscarriage  of  a  firm  consisting  of  two 
or  more  persons,  or  of  a  single  person  trading  under 
the  name  of  a  firm,  shall  be  binding  on  the  person 
making  such  promise  in  respect  of  anything  done  or 
omitted  to  be  done  after  a  change  shall  have  taken 
place  in  any  one  or  more  of  the  persons  constituting 
the  firm,  or  in  the  person  trading  under  the  name  of  a 
firm,  unless  the  intention  of  the  parties  that  such  pro- 
mise shall  continue  to  be  binding  notwithstanding  such 
change  shall  appear  either  by  express  stipulation  or 
by  necessary  implication  from  the  nature  of  the  firm 
or  otherwise. 

5.  Every  person  who,  being  surety  for  the  debt  or 
duty  of  another,  or  being  liable  with  another  for  any 
debt  or  duty,  shall  pay  such  debt  or  perform  such 
duty,  shall  be  entitled  to  have  assigned  to  him,  or  to  a 
trustee  for  him,  every  judgment,  specialty,  or  other 
security  which  shall  be  held  by  the  creditor  in  respect 
of  such  debt  or  duty,  whether  such  judgment,  specialty, 
or  other  security  shall  or  shall  not  be  deemed  at  law 
to  have  been  satisfied  by  the  payment  of  the  debt 
or  performance  of  the  duty,  and  such  person  shall  be 
entitled  to  stand  in  the  place  of  the  creditor,  and  to 
use  all  the  remedies,  and,  if  need  be,  and  upon  a  proper 
indemnity,  to  use  the  name  of  the  creditor,  in  any 
action  or  other  proceeding,  at  law  or  in  equity,  in 
order  to  obtain  from  the  principal  debtor,  or  any 
co-surety,  co-contractor,  or  co-debtor,  as  the  case  may 
be,  indemnification  for  the  advances  made  and  loss 
sustained  by  the  person  who  shall  have  so  paid  such 
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debt  or  performed  such  duty,  and  such  payment  or 
performance  so  made  bj  such  surety  shfdl  not  be 
pleadable  in  bar  of  any  such  action  or  other  proceed- 
ing by  him :  provided  always,  that  no  co-surety,  co- 
contractor,  or  co-debtor  shall  be  entitled  to  recover 
from  any  other  co-surety,  co-contractor,  or  co-debtor, 
by  the  means  aforesaid,  more  than  the  just  proportion 
to  which,  as  between  those  parties  themselves,  such 
last-mentioned  person  shall  be  justly  liable. 

Sembte,  that  the  courts  of  law  have  no  jurisdiction,  upon  motion, 
to  order  an  assignment  of  securities  by  a  satisfied  creditor  under 
this  section ;  but  that  the  remedy  is  by  action  {PhiUipt  ▼.  Dickson, 
L.  J.  29;  C.  P.  223).  Uhi  jus,  ibi  remedium;  where,  therefore, 
a  statute  gives  a  right,  there,  although  in  express  terms  it  has  not 
given  a  remedy,  the  remedy  which  by  law  is  properly  applicable 
to  that  right  follows  as  an  incident  (per  Holt,  C.  J.,  Ewer  v. 
Janest  Salk.  415).    See  also  Toter  v.  CkUd^  6  E.  &  B.  289. 

Bills  of  Exchange. 

6.  No  acceptance  of  any  bill  of  exchange,  whether  Aecntanee 
inland  or  foreign,  made  after  the  thirty-first  day  of  fniMd^ir 
December,  one  thousand  eight  hundred  and  fifty-six,  f"*|g°  *®  ^ 
i^all  be  sufficient  to  bind  or  charge  any  person,  unless  on  it,  and 
the  same  be  in  writing  on  such  bill,  or,  if  there  be  more  ■*«n«^by  the 
than  one  part  of  such  bill,  on  one  of  the  said  parts,  and  ui  agent, 
signed  by  the  acceptor '\)r  some  person  duly  authorized 

by  him.  • 

7.  Every  bill  of  exchange  or  promissory  note  drawn  what  are  to 
or  made  in  any  part  of  the  United  Kingdom  of  Great  JfiJjJSr* 
Britain  and  Ireland,  the  Islands  of  Man,  Guernsey,  Buu." 
Jersey,  Aldemey,  and  Sark,  and  the  islands  adjacent 

to  any  of  them,  being  part  of  the  dominions  of  her 
majesty,  and  made  payable  in  or  drawn  upon  any  per- 
son resident  in  any  part  of  the  said  United  Kingdom 
or  islands,  shall  be  deemed  to  be  an  inland  bill ;  but 
nothing  contained  shall  alter  or  afifect  the  stamp  duty, 
if  any,  which,  but  for  this  enactment,  would  be  payable 
in  respect  of  any  such  bill  or  note. 

Merchant  Shipping. 

8.  In  relation  to  the  rights  and  remedies  of  persons  with  refer- 
having  claims  for  repairs  done  to,  or  supplies  furnished  ^^in  of " 
to  or  for,  ships,  every  port  within  the  United  Kingdom  '^^P^fl?'^ 
of  Great  Britain  and  Ireland,  the  Islands  of  man,  the  United 
Guernsey,  Jersey,  Aldemey,  and  Sark,  and  the  islands  Jg°5**^^ 
adjacent  to  any  of  them,  being  part  of  the  dominions  port. 

of  her  miyesty,  shall  be  deemed  a  home  port. 
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Limitation  of  Actions. 

9.  All  actions  of  account  or  for  not  accounting,  and 
suits  for  such  accounts,  as  concern  the  trade  of  mer- 
chandize between  merchant  and  merchant,  their  factors 
or  servants,  shall  be  commenced  and  sued  within  six 
years  afler  the  cause  of  such  actions  or  suits,  or  when 
such  cause  has  already  arisen,  then  within  six  years 
after  the  passing  of  this  act ;  and  no  claim  in  respect 
of  a  matter  which  arose  more  than  six  years  before 
the  commencement  of  such  action  or  suit  shall  be 
enforceable  by  action  or  suit  by  reason  only  of  some 
other  matter  of  claim  comprised  in  the  same  aocoant 
having  arisen  within  six  years  next  before  the  com- 
mencement of  such  action  or  suit. 

10.  No  p«*8on  or  persons  who  shall  be  entitled  to 
any  action  or  suit  with  respect  to  which  the  period  of 
limitation  within  which  the  same  shall  be  brought  is 
fixed  by  the  act  of  the  twenty-first  year  of  the  reign 
of  King  James  the  First,  diapter  sixteen,  section  three, 
or  by  the  act  of  the  fourth  year  of  the  reign  of  Queen 
Anne,  chapter  sixteen,  section  seventeen,  or  by  the  act 
of  the  fifty-third  year  of  the  reign  of  King  George  the 
Third,  chapter  one  hundred  and  twenty-seven,  section 
five,  or  by  the  acts  of  the  third  and  fourth  years  of  the 
reign  of  King  William  the  Fburth,  chapter  twenty* 
seven,  sections  forty,  forty-one,  and  forty-two,  and 
chapter  forty-two,  section  three,  or  by  the  act  of  the 
sixteenth  and  seventeenth  years  of  the  reign  of  her 
present  majesty,  chapter  one  hundred  and  thirteen^ 
section  twenty,  shall  be  entitled  to  any  time  within, 
which  to  conmience  and  sue  such  action  or  suit  beyond 
the  period  so  fixed  for  the  same  by  the  enactments 
aforesaid,  by  reason  only  of  such  person,  or  some  one 
or  more  of  such  persons,  being  at  the  time  of  sudi 
cause  of  action  or  suit  accrued  beyond  the  seas,  or,  in 
the  cases  in  which  by  virtue  of  any  of  the  aforesaid 
enactments  imprisonment  is  now  a  disability,  by  reason 
of  such  person  or  some  one  or  more  of  such  persons 
being  imprisoned  at  the  time  of  such  cause  of  action 
or  suit  accrued. 

This  section  has  been  held  to  possess  a  somewhat  retroactive 
efficacy,  so  as  to  deprive  causes  of  action  accrued  prior  to  the  act, 
of  the  protection  against  the  operation  of  21  Jac.  1,  c  16.  a.  3,pnB* 
vioudyaffi>rdedbys.7(ConHi/v.//a</nm,8£.&B.i29)s  but  see 
pote  to  a.  14  (p.  298;,  pmt ;  and  C.  L.  P.  A.  I860,  a.  2,  n.  (p.  258 )b 
ante. 

Period  of  11.  Where  such  cause  of  action  or  suit  with  reject 

imiution  to  ^  ^iiich  the  period  of  limitation  is  fixed  by  the  enact- 
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■lents  aforesaid  or  any  of  them  lies  against  two  or  ran  as  to 
more  joint  debtors,  the  person  or  persons  who  shall  {^^^e^ung^ 
be  entitled  to  the  same  shall  not  be  entitled  to  any  dam,  though 
time  within  which  to  commenoe  and  sue  any  sudi  ^duUmT 
action  or  suit  against  any  one  or  more  of  sudi  joint  jadgmmt 
debtors  who  shall  not  be  bey<Hid  the  seas  at  the  time  ''X?!^ 
sach  cause  of  action  or  suit  accrued,  by  reason  <mly  debtm  in 
that  some  other  one  or  more  of  such  joint  debtors  was  {J^^J  ^JJ^ 
or  were  at  the  time  such  cause  of  action  accrued  to  proceed- 
beyond  the  seas,  and  such  person  or  persons  so  entitled  {Shen^*^ 
as  aforesaid  ^all  not  be  barred  from  commencing  and  yond  §eu 
suing  any  action  or  suit  against  the  joint  debtor  or  jJtSnl***' 
joint  debtors  who  was  or  were  beyond  seas  at  the  time 
the  cause  of  action  or  suit  accrued  after  his  or  their 
return  from  beyond  seas,  by  reason  only  that  judgment 
was  already  recovered  against  any  one  or  more  of 
audi  joint  debtors  who  was  not  or  were  not  beyond 
seas  at  the  time  aforesaid. 

12.  Ko  part  of  the  United  Kingdom  of  Oreat  ^I^ 
Britain  and  Ireland^  nor  the  Islands  of  jifan,  Guern»  ^/'^S^in 
set/ J  Jersey,  Aldemey,  and  Sark,  nor  any  islands  ad-  *  *  ^  -*">«' 
jacent  to  any  of  them,  being  part  of  the  dominions  of  this  aot. 
Her  Majesty,  shall  be  deemed  to  be  beyond  seas 

within  the  meaning  of  the  act  of  the  fourth  and  fifth 
years  of  the  reign  of  Queen  Anne,  chi^ter  sixteen,  or 
of  this  act 

13.  In  reference  to  the  provisions  oi  the  acts  of  the  ProrbioM  of 
ninth  year  of  the  reign  of  King  George  the  FourUi,  \^',\i^i%^ 
ehapter  fourteen,  sections  one  ai^  eight,  and  the  six-  ^i}^\}l 
teenth  and  seventeenth  years  of  the  reign  of  her  ■«.  24«idS7, 
present  Majesty,  chapter  one  hundred  and  thirteen,  JJ^JJ^^iJ 
sections  twenty-four  and  twenty-seven,  an  acknow-  menuiy 
ledgment  or  promise  made  or  contained  by  or  in  a  "s^^* 
writing  signed  by  an  agent  of  the  party  chargeable ' 
thereby,  duly  authorized  to  make  such  acknowledg- 
ment or  promise,  shall  have  the  same  effect  as  if  such 
writing  had  been  signed  by  such  party  himself. 

14.  In  reference  to  the  provisions  of  the  acts  of  the  Put  payment 
twenty-first  year  of  the  reign  of  King  James  the  Sic^tw.'S" 
First,  chapter  sixteen,  section  three,  and  of  the  act  not  to  pro-' 
of  the  third  and  fourth  years  of  the  reign  of  King  cCTtlii^^ 
William  the  Fourth,  chapter  forty-two,  section  three,  {jjjf'**'^*"*" 
and  of  the  act  of  the  sixteenth  and  seventeenth  years  foTour  or 
of  the  reign  of  her  present  M^esty,  chapter  one  hun-  JJJjjJ^JJ^ 
dred  and  thirteen,  section  twenty,  when  there  shall  be  ' 
two  or  more  co-contractors  or  co-debtors,  whether 

bound  or  liable  jointly  only  or  jointly  and  severally,  or 
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executors  or  administrators  of  anj  contractor,  no  such 
co-contractor  or  co-debtor,  executor  or  administrator, 
shall  lose  the  benefit  of  the  said  enactments  or  anj  of 
them,  so  as  to  be  chargeable  in  respect  or  by  reason 
onlj  of  payment  of  any  principal,  interest,  or  other 
money,  by  any  other  or  others  of  such  co-contractors 
or  co-debtors,  executors,  or  administrators. 

This  section  has  at  length  been  held  not  to  be  retroactive 
(Jackson  v.  WooHey,  8  E.  &  B.  778,  Exch.  Ch.);  and  Thompson 
V.  Wtuikman  (L.J.  26,  Ch.  134,  V.  C.  K.),  is  no  longer  followed 
at  law.  See  further  as  to  retroactive  effect  of  statutes,  Comill  v« 
Hudson,  8  £.  &  B.  429;  and  C.  L.  P.  A.  1860,  s.  2,  n.  (p.  258), 
ante* 

See  Re  Seager's  EstaU,  5  W.  R.  548,  V.  C.  S. 

Rules  and  15.  In  order  to  enable  the  superior  courts  of  com- 

may^bemade  ^^^  ^^^  **  Westminster  and  Dublin,  and  the  judges 
and  writs  and  thereof  respectively,  to  make  rules  and  regulations, 
SSSfof*    fti^d  to  frame  writs  and  proceedings,  for  the  purpose  of 
th^p^j^po**   giving  effect  to  this  act,  the  two  hundred  and  twenty- 
third  and  two  hundred  and  twenty-fourth  sections  of 
"  The  Common  Law  Procedure  Act,  1 852,"  shall,  so 
far  as  this  act  is  to  take  effect  in  England,  and  the  two 
hundred  and  thir^-third  and  two  hundred  and  fortieth 
sections  of  "  The  Conmion  Law  Procedure  Amendment 
Act  (Ireland),  1853,"  shall,  so  far  as  this  act  is  to  take 
effect  in  Ireland,  be  incorporated  with  this  act,  as  if 
those  provisions  had  been  severally  herein  repeated 
and  made  to  apply  to  this  act. 
Short  title.         16.  In  citing  this  act  it  shall  be  sufficient  to  use  the 
expression  "The  Mercantile  Law  Amendment  Act, 
1856." 
Eztaat  of  17.  Nothing  in  this  act  shall  extend  to  Scotland. 

act. 
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Hilary  Term,  1853. 

Whereas  the  practice  of  the  Courts  of  Queen's  Bench, 
Common  Pleas,  and  Exchequer,  in  civil  actions,  in 
respect  of  which  the  said  courts  possess  a  common 
jurisdiction,  has  been  to  a  great  extent  superseded  or 
altered  by  the  Common  Law  Procedure  Act,  1852,  and 
it  is  expedient  that  the  written  rules  of  practice  of 
the  said  courts  should  be  consolidated  and  rendered 
uniform :  it  is  ordered,  that  all  existing  written  rules 
of  practice  in  any  of  the  said  courts  in  regard  to  such 
civil  actions,  save  and  except  as  regards  any  step  or 
proceeding  heretofore  taken,  shall  be  and  the  same  are 
hereby  annulled,*  and  that  the  practice  to  be  observed 
in  the  said  courts  with  respect  to  the  matters  hereafter 
mentioned  shall  be  as  follows ;  that  is  to  say  : — 

Writ  of  Summons. 

1.  When  a  writ  of  summons  is  indorsed  in  the  spe- 
cial form  mentioned  in  sect.  27  of  the  Common  Law  ^'***»  p-  ••• 
Procedure  Act,  1852,  the  following  are  the  amounts 
which  may  be  indorsed  by  the  plaintiff's  attorney  or 
agent  upon  the  writ  for  costs ;  and  to  include  mileage : 

In  actions  above  20/. 

In  town  cauiet    -  £3    8    0    In  country  or  agency 

cases      (including 
mileage)      -        -    £4    0    0 

In  actions  under  201. 

In  town  causes     -  £2  14    0    In  country  or  agency 

cases      (including 
mileage)      .        -   £3    2    0 

Where  the  plaintiffs  attorney,  at  the  time  of  issuing 
the  writ,  claims  more  than  the  sums  fixed  as  above, 
the  indorsement  on  the  writ  of  summons  in  respect  of 
costs  shall  be  as  follows : — "  Such  sum  as  shall  be 
allowed  on  taxation  for  costs."    And  in  case  the  plain- 

— — 

*  Unwritten  rales  of  practiee  remain  in  force,  exeept  to&r  as  Inconsistent 
with  the  foUowtaig  (Btgg  t.  Forba,  L.  J.  28,  C.  P.  222). 
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tiffHhall  be  found  not  entitled  to  more  costs  than  sacii 
fixed  mimfl,  or  if  more  than  one-sixth  sum  ^hail  be  dis- 
allowed, the  plaint iff^s  attorney  shall  pav  the  costs  of 
taxation.  So  if  the  attomej  has  indorned  oo  the  writ 
one  of  the  fixed  sums  for  the  co«t«  of  judgment,  and 
claims  more  costs  on  si^in^  judgment,  and  on  taxatkm 
shall  be  found  not  entitled  to  more  than  such  sum,  or 
if  more  than  one-sixth  be  taken  off  on  taxation,  the 
plaintiff's  attomej  shall  in  like  manner  pay  the  costs 
of  taxatioiL. 


Apfcjlrakcb. 

jiatt,p.s.  2.  If  two  or  more  defendants  in  the  same  actian 

shall  appear  by  the  same  attorney  and  at  the  same 
time,  the  names  of  all  the  defendants  so  appearing  shall 
be  inserted  in  one  appearance. 

ArrosKKT  akd  GcAKmAK. 

Amu,  p.  iL  3.  An  attorney  not  entering  an  appearance  in  pur* 
snance  of  his  undertaking  shall  be  liable  to  an  attach- 
ment. 

4.  No  attorney  shall  be  changed  without  the  order 
of  a  judge. 

5.  A  special  admission  of  prockein  amy,  or  guar- 
dian to  prosecute  or  defend  for  an  infant,  shall  not  be 
deemed  an  authority  to  prosecute  or  defend  in  any  bat 
the  particular  action  or  actions  specified. 

JOIWDSS  OF  PABTISfl. 

Aflt«,  p.  w.  6.  Whenever  «  plaintiff  shall  amend  the  writ  afler 
notice  by  the  defendant,  or  a  plea  in  abatement  of  a 
nonjoinder  by  virtue  of  the  Common  Law  Procedure 
Act,  1852,  s.  36,  he  shall  file  a  consent  in  writing  of 
the  party  or  parties  whose  name  or  names  are  to  be 
added,  together  witii  on  affidavit  of  the  handwriting, 
and  give  notice  thereof  to  the  defendant,  unless  the 
filing  of  such  consent  be  dispensed  with  by  order  of 
the  court  or  a  judge. 

Aatt,p.4f.  7.  No  side  bar  rule  for  tiaie  to  declare  ahaU  be 
granted* 


eiLAST  TERM,  1853.  301 

8.  The  defendant  shall  not  be  at  liberty  to  waive 
hifl  plea^  or  enter  a  relictd  verificatione  after  a  de- 
murrer, without  leave  of  the  court  or  a  judge,  unless 
by  consent  of  the  plaintiff  or  his  attorney. 

9.  In  case  the  time  for  pleading  to  any  declaration  Ante,  p.  u. 
or  for  answering  any  pleadings,  shall  not  have  expired 

before  the  10th  day  of  August  in  any  year,  the  party 
called  upon  to  plead,  reply,  &c.,  shall  nave  the  same 
number  of  davs  for  that  purpose  after  the  24th  day  of 
October,  as  ii  the  declaration  or  preceding  pleading 
bad  been  delivered  or  filed  on  the  24th  of  October. 

10.  Where  a  defendant  shall  plead  a  plea  of  judg-  Ante,  p.  47. 
ment  recovered,  he  shall  in  the  margin  of  such  plea 

state  the  date  of  such  judgment,  and  if  such  judgment 
■hall  be  in  a  court  of  record  the  number  of  the  roll  on 
which  such  proceedings  are  entered,  if  any ;  and,  in 
default  of  his  so  doing,  the  plaintiff  shall  be  at  liberty 
to  sign  judgment  as  for  want  of  a  plea;  and  in  case 
the  same  be  falsely  stated  by  the  defendant,  the  plain- 
ti^  on  producing  a  certificate  from  the  proper  officer 
or  person  having  the  custody  of  the  records  or  pro- 
ceedings of  the  court  where  such  judgment  is  alleged 
to  have  been  recovered,  that  there  is  no  such  record 
or  entry  of  a  judgment  as  therein  stated,  shall  be  at 
liberty  to  sign  judgment  as  for  want  of  a  plea. 

Payment  of  Monet  into  Court. 

11.  No  affidavit  shall  be  necessary  to  verify  the  A]ite,p.«5. 
plaintiff's  signature  to  the  written  authority  to  his 
attorney  to  take  money  out  of  court,  unless  specially 
required  by  the  Master. 

12.  When  money  is  paid  into  court  in  respect  of  Ante,p.«i. 
any  particular  sum  or  cause  of  action  in  the  declara- 
tion, and  the  plaintiff  accepts  -the  same  in  satisfaction, 

the  plaintiff,  when  the  costs  of  the  cause  are  taxed, 
shall  be  entitled  to  the  costs  of  the  cause  in  respect  of 
that  part  of  his  claim  so  satisfied,  up  to  the  tame  the 
money  is  so  paid  in  and  taken  out,  whatever  may  be 
the  result  of  any  issue  or  issues  in  respect  of  other 
causes  of  action,  and  if  the  defendant  succeeds  in 
defisating  the  residue  of  the  claim,  he  will  be  entitled 
to  the  costs  of  the  cause  in  respect  of  such  defiance, 
commencing  at  "  Instructions  for  Plea,"  but  not  before. 
When  money  n  paid  into  court  after  iasue  Joined,  and  the 
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plaintiff  elects  to  go  on  with  the  action  for  the  residue  of  his 
claim,  and  fails  at  the  trial,  he  is  not  entitled,  on  taxation  of 
costs,  to  the  costs  of  preparations  for  trial,  even  although  partly 
incurred  before  the  payment  into  court,  as  the  tixation  ought 
then  to  be  considered  as  taxation  of  the  costs  on  amendment  of 
pleading,  and  not  under  this  rule  {Harold  v.  Smiik,  L.  J.  29,  Ex. 
Ul). 

13.  Where  money  is  paid  into  court  in  several 
actions  which  are  consolidated,  and  the  plaintiff,  with- 
out taxing  costs,  proceeds  to  trial  on  one  and  fails,  he 
shall  be  entitled  to  costs  on  the  others  up  to  the  time 
of  paying  money  into  court. 

Demurrer. 

Ante,  p.  74.  14.  The  party  demurring  may  give  a  notice  to  the 
opposite  party  to  join  in  demurrer  in  four  days,  which 
notice  may  be  delivered  separately,  or  indorsed  on  the 
demurrer,  otherwise  judgment. 

Ante,  p.  74.  15,  No  motion  or  rule  for  a  concilium  shall  be  re- 
quired, but  demurrers  as  well  as  all  special  cases,  spe- 
cial verdicts,  and  appeals  from  County  Courts,  shall 
be  set  down  for  argument  in  the  special  paper  at  the 
request  of  either  party,  four  clear  days  before  the  day 
on  which  the  same  are  to  be  argued,  and  notice  thereof 
shall  be  given  forthwith  by  such  party  to  the  opposite 
party. 

Ante,  p.  74.  16.  Four  clear  days  before  the  day  appointed  for 
argument  the  plaintiff  shall  deliver  copies  of  the  de- 
murrer book,  special  case,  special  verdict,  or  appeal 
cases,  with  the  points  intended  to  be  insisted  on,  to  the 
Lord  Chief  Justice  of  the  Queen's  Bench  or  Common 
Pleas,  or  Lord  Chief  Baron,  as  the  case  may  be,  and 
the  senior  puisne  judge  of  the  court  in  which  the 
action  is  brought;  and  the  defendant  shall  deliver 
copies  to  the  two  other  judges  of  the  court  next  in 
seniority ;  and  in  default  thereof  by  either  party,  the 
other  party  may  on  the  day  following  deliver  such 
copies  as  ought  to  have  been  so  delivered  by  the  parlr 
making  default;  and  the  party  making  default  shall 
not  be  heard  until  he  shall  have  paid  for  such  copies, 
or  deposited  with  the  Master  a  sufficient  sum  to  pay 
for  such  copies.  If  the  statement  of  the  points  have 
not  been  exchanged  between  the  parties,  each  party 
shall,  in  addition  to  the  two  copies  left  by  him,  deliver 
also  liis  statement  of  the  points  to  the  other  two  judges, 
either  by  marking  the  same  in  the  margin  of  the  books 
delivered,  or  on  separate  papers. 
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17.  When  there  shall  be  a  demurrer  to  part  onlj  of 
the  declaration  or  other  subsequent  pleadings,  those 
parts  only  of  the  declarations  and  pleadings  to  which 
such  demurrer  relates  shall  be  copied  into  the  demurrer 
books;  and  if  anj  other  parts  shall  be  copied,  the 
Master  shall  not  allow  the  costs  thereof,  on  taxation, 
either  as  between  party  and  party,  or  as  between  at* 
tomey  and  client. 


Venue,  Change  of. 

18.  No  Tcnue  shall  be  changed  without  a  special  Ante,  p.  u. 
order  of  the  court  or  a  judge,  unless  by  consent  of  the 
parties. 

The  rules  laid  down  in  De  Rothschild  y.  ShiUton^  cited  p.  54, 
anie,  have  been  disapproved  of;  and  cannot  be  considered  as  any 
longer  recognized  by  tlie  courts  {Jackivn  v.  Kidd,  L.  J.  29,  C.  P. 
221). 

Particulars  op  Demand  ob  Set-off. 

19.  With  every  declaration  (unless  the  writ  has  been  Ante,  p.  56. 
specially  indorsed  under  the  provisions  contained  in 

the  25th  section  of  the  Common  Law  Procedure  Act, 
1852),  delivered  or  filed,  containing  causes  of  action 
such  as  those  set  forth  in  Schedule  (B.)  of  that  act,  and 
numbered  from  1  to  14  inclusive,  or  of  a  like  nature, 
the  plaintiff  shall  deliver  or  file  full  particulars  of  his 
demand  under  such  claim,  where  such  particulars  can 
be  comprised  within  three  folios ;  and  where  the  same 
cannot  be  comprised  within  three  folios,  he  shall  deliver 
or  file  such  a  statement  of  the  nature  of  his  claim, 
and  the  amount  of  the  sum  or  balance  which  he  claims 
to  be  due,  as  may  be  comprised  within  that  number  of 
folios ;  and  with  every  plea  of  set-off  containing  claims 
of  a  similar  nature  as  those  in  respect  of  which  a 
plaintiff  is  required  to  deliver  or  file  particulars,  the 
defendant  sh^  in  like  manner  deliver  particulars  of 
his  set-off.  And  to  secure  the  delivery  or  filing  of 
particulars  in  all  such  cases,  it  is  ordered,  that  if  any 
such  declaration  shall  be  delivered  or  filed,  or  any  plea 
of  set-off  delivered,  without  such  particulars  or  such 
statement  as  aforesaid,  and  a  judge  shall  afterwards 
order  a  delivery  of  particulars,  the  plaintiff  or  de- 
fendant, as  the  case  may  be,  shall  not  be  allowed  any 
costs  in  respect  of  any  summons  for  the  purpose  of 
obtaining  such  order,  or  of  the  particulars  he  may 
afterwards  deliver ;  and  a  copy  of  the  particulars  of 
the  demand,  and  set-off,  shall  be  annexed  by  the  plain- 
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tifiTs  attorney  to  everj  record  at  the  time  it  i&  entered 
with  the  proper  officer. 

Particulars  of  claim  have  been  ordered  by  a  jadge  in  an  action 
ibr  an  mjiiry  to  the  penon  by  negligent  driving  (  Wickt  v.  Mat" 
MfiMiro,  3  U.  &  N.  668) :  aee  also  Horlock  v.  Lediwrd  (10  M.  & 
W.  677). 

20.  A  Bnmmong  for  particulars,  and  order  thereon, 
may  be  obtained  by  a  defendant  before  appearance, 
and  may  be  made,  if  the  judge  think  fit,  without  the 
production  of  any  affidavit. 

Ants,  p.  50.  21.  A  defendant  shall  he  allowed  the  same  time 
for  pleading  after  the  delivery  of  particulars  under 
a  judge's  order  which  he  had  at  the  return  of  the 
summons,  unless  otherwise  provided  for  in  such  order. 

Secxtritt  fob  Costs. 
Aat«,  p.  360.       22.  An  application  to  compel  the  plaintiff  to  give 
security  for  costs  must,  in  ordinary  cases,  he  made 
hefore  issued  joined. 

The  defendant  must  appear  before  the  application  can  be  made, 
but  the  affidavit  on  which  it  is  made,  need  not  disdoae  the  stage 
of  the  proceedings  {Cole  v.  Beardy,  6  Dowl.  161).  In  order  to 
have  a  stay  of  proceedings  in  the  rule  nUif  an  application  for 
security  must  be  made  to  the  plaintiff,  before  the  application  to 
the  court  {Bailie  v.  De  BemaleM,  I  B.  &  A.  381);  and  unless  such 
application  be  made,  the  defendant  will  have  to  pay  the  costs  of 
Che  motion  {Fleteher  v.  Lew,  8  A.  &  E.  651 ).  In  &e  case  of  a  rule 
ttitt,  notice  must  also  be  given  uader  r.  160,  poai.  The  rule  abso« 
lute,  however,  will  stay  the  proceedings  without  a  previous  appli- 
cation, until  the  securitv  is  given. 

The  application  to  tne  court  ought  to  be  made  before  issue 
joined ;  but  it  may  be  made  after  issue  joined,  if  the  necessity 
for  it  has  then  come  first  to  the  defendant's  knowledge,  and  no 
step  has  been  taken  in  the  cause  subsequently  to  such  Knowledge 
being  acquired  {Duneam  v.  Siimt,  5  B.  &  A.  702).  See  also  Qell 
v.  Curxon,  4  Exch.  813. 

See  further  p.  250,  ante ;  and,  to  the  eases  there  cited,  add 
PUwden  v.  CampbeU  (L.  J.  28,  Q.  B.  384);  where  it  was  held 
that  a  plaintiff  in  the  civil  service  of  the  East  India  Company, 
and  residing  within  its  tenritory,  may  be  compelled  to  give  secu*- 
rity  for  costs:  see  also  Swinbum  v.  Carter  (2  C.  L.  R.  104), 
as  to  sufficiency  of  allegation  by  plaintiff  of  possession  of  real 
property  within  the  jurisdiction ;  and  Drummmid  v.  TUlingkiret 
( 1 6  Q.  B.  740),  as  to  necessary  allegation  of  permanency  of  foeeign 
fcatdenoe* 

DiSCONTtKUAKCS. 

23.  To  entitle  a  plaintiff  to  discondnue  after  jdea 
pleaded,  it  flball  not  be  neeessary  to  obtain  the  de- 
rendant*8  consent,  bat  the  mle  shall  contain  an  undeiw 
on  the  part  of  the  pUhii^to  paj  the  cotla^  and 


HILABT  TERM,  1853.  805 

a  consent  that  if  they  are  not  paid  within  four  days 
after  taxation  defendant  shall  be  at  liberty  to  sign 
judgment  of  non  pros. 

If  the  plaintiff  docs  not  pay  the  costs,  the  defendant  may  sign 
jiidgnient  of  non  pros.  Where,  under  the  former  practice,  the  de- 
fendant moved  for  judgment  as  in  case  of  a  nonsuit,  the  court 
discharged  the  ruk  {Cooper  t.  HoHowaf,  ]  Hodg.  76);  and  in  ■ 
case  where  the  plaintiff,  instead  of  paying  the  costs,  took  the 
cause  to  trial  and  got  a  verdict,  the  court  refused  to  disturb  it 
{Edginglon  v.Proudman,  1  Dowl.  152). 

See  as  to  costs  upon  a  disoontinuanoe  after  an  abortive  trial, 
Daniel  v.  fVilkin  (L.  J.  22,  Ex.  78). 

Stating  Proceedings. 

24.  In  any  action  against  an  acceptor  of  a  bill  of 
exchange,  or  the  maker  of  a  promissory  note,  the  de* 
fendant  shall  be  at  liberty  to  stay  proceedings  on  pay- 
ment of  the  debt  and  costs  in  that  action  only. 

See  Smith  v.  Woodeocic,  4  T.  R.  691.  ' 

Cognovit  ;  Wabrant  of  Attorney  ;  Judge's 
Order  for  Judgment. 

25.  No  judgment  shall  be  signed  upon  any  cognovit 
or  any  warrant  of  attorney  without  such  cognovit  or 
warrant  being  delivered  to  and  filed  by  the  Master, 
who  is  hereby  ordered  to  file  the  same  in  the  order  in 
which  it  is  received. 

See  Cooper  v.  Grant  (12  C.  B.  154). 

26.  Leave  to  enter  up  judgment  on  a  warrant  of 
attorney  above  one  and  under  ten  years  old,  is  to  be 
obtained  by  order  of  a  judge  made  ex  parte,  and  if  ten 
years  old  or  more,  upon  a  summons  to  show  cause. 

It  must  be  shown  that  the  defendant  was  alive  within  a  rea- 
sonable time  {Stocki  v.  IViUett  5  Dowl.  221 ).  Where  the  defend- 
ant  is  abroad,  greater  latitude  is  allowed  (Johmon  v.  Fry,  5  DowL 
216). 

27.  Every  attorney  or  other  person  who  shall  prepare 
any  warrant  of  attorney  to  confess  judgment  which  is 
to  be  subject  to  any  defeasance,  shall  cause  such  de- 
feasance to  be  written  on  the  same  paper  or  parchment 
on  which  the  warrant  is  written,  or  cause  a  memoran- 
dum in  writing  to  be  made  on  such  warrant,  containing 
the  substance  and  effect  of  such  defeasance. 

28.  The  costs  of  filing  a  judge's  order  for  judgment 
against  a  trader  defendant  under  the  Bankrupt  Act, 
shall  not  be  allowed  unless  specially  ordered  by  the 
judge. 
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Evidence;  Admission  and  Inspection  op  Docu- 
ments; SUBPCENA  TO  PRODUCE  RECORDS;  DEPO- 
SITIONS ON  Interrogatories. 

Ante,  p.  90.  29.  The  form  of  notice  to  admit  documents  referred 
to  in  the  Conmion  Law  Procedure  Act^  1862,  section 
117,  may  be  as  follows : 

In  the  a  B.^ 

C.  p.  V     A.  B.  V.  C.  D. 
or  Excheq.) 

»,  ,         ..       ^L  ^  ^L    ^Plaintiff  \    tn  tkit  eaute  propotet  to  ad' 
Take  «>ftc«,  that  the  ^  DrfeJLtf     duet  in  ««<fe»eitt«  .everal 

doeumentt  hereunder  tpec^d,  and  that  the  »ame  may  be  itupeeted 
^9  ^^    \  puUntW    I     **'  o^^omey  or  agent  at         ,  on  ,  be- 

tween the  hourt  rf        i  and  the  {  »/  'V^r    \  ^  hereby  required, 

unthin  4&  hours  from  the  laet-mentioned  hour,  to  admit  that  tueh  of 
the  said  documents  as  are  specified  to  be  originals  were  respectively 
written,  signed,  or  executed,  as  they  purport  respectively  to  have  been  ; 
that  such  as  are  specified  as  copies,  are  true  copies ;  and  such  docU" 
ments  as  are  stated  to  have  been  served,  sent,  or  delivered,  were  so 
served,  sent,  or  delivered  respectively,  saving  all  just  exception*  to 
the  admissibility  rf  all  such  documents  as  evidence  in  this  cause. 
Dated,  ^. 

G.  H.  Attorney 

[«  "Agent":  for  {^Jff^ 

To  E.  F..  Attorney, 

[or'V.«."]/<.{^-^'} 

[Here  describe  the  documents,  the  manner  of  doing  which 
may  be  as  follows :] 

Originals. 


DescriptUm  of  the  Documents, 


D^ed  of  covenant  between  A,  B,  and  C.  D. 
Ist  part ;  and  E.  F,  2nd  part 

Indenture  of  lease  from  A.  B.  to  C.  D.  .». 

Indenture  of  release  between  A.  B.,  C,  D., 
Ist  part,  &c 

Letter,  defendant  to  plaintiff 

Policy  of  insurance  on  goods  by  ship  Isa- 
bella on  voyage  from  Oporto  to  London 

Memorandum  of  agreement  between  C.  D,, 
captain  of  said  snip,  and  E.  F, 

Bill  of  exchange  for  100^.  at  three  months, 
drawn  by  A.  B,  on  and  accepted  by  C.  D., 
indorsed  by  E.  F.  and  O.  H. 


Date, 


1st  January,  1848. 
1st  February,  1848. 

2nd  February,  1848. 
1st  March,  1848. 

Srd  December,  1847. 

1st  January,  1848. 

1st  May,  1849. 
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GopMt. 


De$cription  of  Docuwuui*. 


Register  of  baptising 
of  J.  B.  in  the  > 
parish  of  X   ) 

Letter — plaintiff  tol^ 
defendant  / 

Notice  to  produce  I 
papers j 

Record  of  a  judgment  \ 
of  the  Court  of/ 
Queen's  Bench  in  ^ 
an  action,  /.&▼.! 

Letters  patent  of^ 
King  Charles  XL  in  > 
the  Rolls  chapel . .  J 


Doteff. 


Jan.  1,  1808. 
Feb.  1,  1848. 
March  1,  1848. 


Trinity  Term, 
10th  Vict 


Jan.  1,  1680. 


Otitfinal  or  DupiieaUt 
a€ui,  or  delioeredf 
koWt  and  by  whom. 


/Sent  by  General  Post, 
\     Feb.  2, 1848. 
?  Served  March  2, 1848, 
<      on   defendant's    at- 
(.    torney,  by  E.  F,  of — b 


30.  In  all  cases  of  trials,  writs  of  inquiry,  or  in-  Ante,  p.  90. 
quisitions  of  any  kind,  either  party  may  call  on  the 

other  party,  by  notice,  to  admit  documents  in  the 
manner  provided  by  and  subject  to  the  provisions  of 
the  Common  Law  Procedure  Act,  1852 ;  and  in  case 
of  the  refusal  or  neglect  to  admit  after  such  notice 
given,  the  costs  of  proving  the  document  shall  be 
paid  by  the  party  so  neglecting  or  refusing,  whatever 
the  result  of  the  cause  may  be;  unless  at  the  trial  or 
inquisition  the  judge  or  presiding  officer  shall  certify 
that  the  refusal  to  admit  was  reasonable ;  and  no  costs 
of  proving  any  document  shall  be  allowed  unless  such 
notice  be  given,  except  in  cases  where  the  omission  to 
give  the  notice  is,  in  the  opinion  of  the  Master,  a 
saving  of  expense. 

31.  An  order  upon  the  lord  of  a  manor  to  allow  the  Ante,  p.S25. 
usual  limited  inspection  of  the  court  rolls,  on  the  appli- 
cation of  a  copyhold  tenant,  may  be  absolute  in  the 

first  instance,  upon  an  affidavit  that  the  copyhold 
tenant  has  applied  for  and  been  refused  inspection. 

32.  No  subpoena  for  the  production  of  an  original 
record  sliall  be  issued,  unless  a  rule  of  court  or  the 
order  of  a  judge  shall  be  produced  to  the  officer  issuing 
the  same,  and  filed  with  him,  and  unless  the  writ  shall 
be  made  conformable  to  the  description  of  the  docu- 
ment mentioned  in  sach  rule  or  order. 
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Ante,  pp. 
218—221, 
229. 


33.  All  depositions  of  witnesses  taken  under  the 
order  of  a  judge,  rule  of  court,  or  writ  of  commission, 
shall  be  returned  to  and  filed  in  the  office  of  the 
masters  of  the  court  in  which  the  action  or  proceeding 
is  pending. 


Ante,  p.  78. 


S  fr  4  WiU.  4, 
c.  42. 


Sec.  17. 

Power  to  di- 
rect itsuet 
Joined  in  cer- 
tain occa- 
lions  to  be 
tried  before 
the  sheriff  or 
any  Judge. 


Sec.  18. 

Upon  the  re- 
turn of  a  writ 
of  inqulrf  or 
a  trial  of 
iistiee,  Judg- 
ment to  be 
signed,  un- 
lets, fte. 

Sheriff,  at  to 
such  Ittuet, 
to  hare  the 
like  powert 
at  Judgee  at 
uM  print. 


Trial,  Notice  of  Trial,  aitd  Inquiry. 

34.  Notice  of  trial  or  inquirj,  and  of  continuance  of 
trial  or  inquiry,  shall  be  given  in  town ;  but  counter- 
mand of  notice  of  trial  or  inquiry  may  be  given  either 
in  town  or  country,  unless  otherwise  ordered  by  th« 
court  or  a  judge. 

The  frequency  of  resort  to  writi  of  trial  seems  to  justify  the 
insertion  here  of  the  statutory  enactments  concerning  them. 

3  &  4  Will.  4,  c.  42. 

Jn  Act  for  the  further  Amendment  rf  the  ttow,  and  the  better  Ad' 
vancement  <f  Justice. 

Section  17.  That  in  any  action  depending  in  any  of  the  said 
superior  courts  for  any  debt  or  demand  in  which  the  sum  sought 
to  be  recovered,  and  indorsed  on  the  writ  of  summons,  shall  not 
exceed  twenty  pounds,  it  shall  be  lawful  for  the  court  in  which 
such  suit  shall  be  depending,  or  any  judge  of  any  of  the  said 
courts,  if  such  court  or  judge  shall  be  satisfied  that  the  trial  will 
not  involve  any  difficult  question  of  fact  or  law,  and  such  court 
or  judge  shall  think  fit  so  to  do,  to  order  and  direct  that  the  issue 
or  issues  joined  shall  be  tried  before  the  sheriff  of  the  county 
where  the  action  is  brought,  or  any  judge  of  any  court  of  record 
for  the  recovery  of  debt  in  such  county,  and  for  that  purpose  a 
writ  shall  issue  directed  to  such  sheriff,  commanding  htm  to  try 
such  issue  or  issues,  by  a  jury  to  be  summoned  by  him,  and  to 
return  such  writ  with  the  finding  of  the  jury  thereon  indorsed,  at 
a  day  certain,  in  term  or  in  vacation,  to  be  named  in  such  writ ; 
and  thereupon  such  sheriff  or  judge  shall  summon  a  jury,  and 
shall  proceed  to  try  such  issue  or  issues. 

Section  18.  That  at  the  return  of  any  such  writ  of  inquiry,  or 
writ  for  the  trial  of  such  issue  or  issues  as  aforesaid,  costs  shall  be 
taxed,  judgment  signed,  and  execution  issued  forthwith,  unless 
the  sheriff  or  his  deputy  before  whom  such  writ  of  inquiry  may 
be  executed,  or  such  sheriff,  deputy,  or  judge  before  whom  such 
trial  shall  be  had,  shall  certify  under  his  hand  upon  such  writ  that 
judgment  ought  not  to  be  signed  until  the  defendant  shall  have 
had  an  opportunity  to  apply  to  the  court  for  a  new  inquiry  or 
trial,  or  a  judge  of  any  of  the  said  courts  shall  think  fit  to  order 
that  judgment  or  execution  shall  be  stayed  till  a  day  to  be  named 
in  such  order ;  and  the  verdict  of  such  jury  on  the  trial  of  such 
issue  or  issues  shall  be  as  valid  and  of  the  like  force  as  a  verdict 
of  a  jury  at  nui  priue ;  and  the  sheriff  or  his  deputy,  or  judse* 
presiding  at  the  trial  of  such  issue  or  issues,  shall  have  the  like 
powers  with  respect  to  amendment  on  such  trial  as  are  hereinafter 
given  to  judges  at  niei  priut. 

To  found  jurisdiction  under  these  enactments,  the  sum  sub- 
stantially {Alien  ▼.  Pink,  4  M.  &  W.  140)  sought  to  be  recovered, 
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«t)d  iadoned  spoil  the  writ  {GtUm  t.  CoiUr§Ut  14  M.  &  W.  71  >, 

must  not  exceed  20/.  {BwMgk  t.  Kingdom,  2  C.  &  M.  476) ; 
but  see,  as  to  interest  recovered,  ultra  debt,  and  quit  damages, 
Outteridge  v.  Seth  (2  Dowl.  N.  S.  954 1  and  see  Fryer  v.  Smith, 
5  M.  &  O.  605>  The  claim  must  therefore  be  for  liquidated 
{Jaequet  ▼.  Bomra,  6  M.  &  W.  155)  damages  for  breach  of  contract 
(Smith  V.  Brown,  2  M.  ft  W.  851):  nor  can  consent  give  juris- 
diction (76.) 

The  sheriff's  jurisdiction  expires,  upon  the  writ  becoming 
returnable ;  and  any  trial  after  that  time  is  a  mere  nullity  (Co*  v. 
Norton^  L.  J.  25,  Ex.  248). 

The  officer  presiding  at  the  trial  may  adjourn  the  trial,  or  the 
plaintiff  may  withdraw  the  writ  (Shaw  v.  Owen,  L.  J.  26>  C.  P. 

103X 

Rules  iiMt  for  new  trials  in  cases  tried  under  writs  of  trial  must 
be  drawn  up  on  reading  the  notes  of  the  presiding  officer;  and 
these  must  be  verified  by  affidavit  (Johnson  v.  Welle,  2  C.  &  M. 
428 ;  Thomas  y,  Edwards,  1  C,  M.  &  R.  882).  No  new  trial  will 
be  granted  in  any  case  tried  under  a  writ  of  trial,  where  the  verdict 
is  for  less  than  5/.  (  WilUams  v.  Evans,  2  M.  &  W.  220). 

36.  The  expression  "short  notice  of  trial,"  or  "short  ^^xit,  p.  79. 
notice  of  inquiry,*'  shall  in  all  cases  be  taken  to  mean 
four  days. 

See  Flowers  ▼.  Wekk,  9  Exch.  272. 

As  to  the  mode  of  computing  the  days,  see  r.  174,  jiost. 

A  defendant  is  only  bound  to  take  short  notice,  if  under  terms 
to  do  so,  for  the  next  sittings  specified.  If  the  plaintiff  allows  a 
sittings  to  pass,  he  must  give  tne  ordinary  ten  days'  notice  under 
s.  97  of  the  statute  (Dlgnam  v.  Ibbotson,  3  M.  &  W.  451). 

36.  Notice  of  trial  or  inquiry  may  be  continued  to  Ante,  p.  79. 
any  sitting  in  or  after  term,  on  giving  a  notice  of 
continuance  four  days  before  the  time  mentioned  in 

the  notice  of  trial  or  inquiry,  unless  short  notice  of 
trial  or  inquiry  has  been  given,  in  which  cases  two 
days  previous  notice  shall  be  sufficient,  unless  other- 
wise ordered  by  the  court,  or  a  judge,  or  by  consent. 

37.  Countermand  of  notice  of  inquiry  shall  be  given  Ante,  p.  so. 
four  days  before  the  day  of  inquiry  mentioned  in  the 

notice,  unless  short  notice  of  inquiry  has  been  given, 
and  then  two  days  before  such  day,  unless  otherwise 
ordered  by  the  court,  or  a  judge,  or  by  consent. 

This  rule,  it  will  be  observed,  enacts  as  to  countermand  of 
notice  of  Inquiry  the  provisions  of  s.  98  of  the  C.  L.  P.  A.,  1852, 
which  has  reference  only  to  countermand  of  notice  of  trial. 

38.  On  a  replication  or  other  pleading  denying  the  Ante.  p.  79. 
existence  of  a  record  pleaded  by  the  defendant,  a  rule 

for  the  defendant  to  produce  the  record  shall  not  be 
necessary  or  used,  and  instead  thereof  a  four  days' 
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notice  shall  be  substituted,  requiring  the  defendant  to 
produce  the  record,  otherwise  judgment. 

Ante,  p.  80.  39.  The  costs  of  the  day  for  not  proceeding  to  trial 
or  to  execute  a  writ  of  inquiry,  may  be  obtained  by  a 
side-bar  rule,  on  the  usual  affidavit. 

40.  In  all  cases  where  the  plaintiff's  pleading  is  in 
denial  of  the  pleading  of  the  defendant,  without  join- 
ing issue,  the  plaintiff's  attorney  may  give  notice  of 
trial  at  the  time  of  delivering  his  replication  or  other 
subsequent  pleading ;  and  in  case  issue  shall  after- 
wards be  joined,  such  notice  shall  be  available ;  but  if 
issue  be  not  joined  on  such  replication,  or  other  sub- 
sequent pleading,  and  the  plaintiff  shall  sign  judgment 
for  want  thereof,  and  forthwith  give  notice  of  exe- 
cuting a  writ  of  inquiry,  such  notice  shall  operate 
from  the  time  that  notice  of  trial  was  given  as  afore- 
said ;  and  in  all  cases  where  the  defendant  demurs  to 
the  plaintiff's  declaration,  replication,  or  other  subse- 
quent pleading,  the  defendant's  attorney,  or  the  de- 
fendant, if  he  plead  in  person,  shall  be  obliged  to 
accept  notice  of  executing  a  writ  of  inquiry  on  the 
back  of  the  joinder  in  demurrer ;  and  in  case  the  de- 
fendant pleads  a  plea  in  bar  or  rejoinder,  &c.,  to  which 
the  plaintiff  demurs,  the  defendant's  attorney,  or  the 
defendant,  if  he  plead  in  person,  shall  be  obliged  to 
accept  notice  of  executing  a  writ  of  inquiry  on  the 
back  of  such  demurrer. 

This  should  be  read  with  C.  L.  P.  A.  1852,  ss.  77,  79  and  89, 
anie :  see  also  p.  76,  ante. 

41.  Notice  of  a  trial  at  bar  shall  be  given  to  the 
Masters  of  the  court  before  giving  notice  of  trial  to 
the  party. 

42.  No  trial  by  proviso  shall  be  allowed  in  the  same 
term  in  which  the  default  of  the  plaintiff  has  been 
made,  and  no  rule  for  a  trial  by  proviso  shall  be  neces- 
sary. 

43.  All  causes  to  be  entered  for  trial  in  London  and 
Middlesex  shall  be  entered  as  follows,  that  is  to  say, 
if  notice  of  trial  shall  be  given  for  any  sitting  within 
term,  two  days  before  the  day  of  sitting ;  and  if  for 
a  sitting  after  term,  before  eight  o'clock,  p.m.,  of  the 
day  before  the  first  day  of  such  sitting ;  and  if  the 


HILARY  TEBMy  1853.  311 

same  shall  not  be  so  entered  for  such  sittings  respec- 
tively, a  ne  recipiatur  may  be  entered. 

The  associate,  at  the  request  of  the  defendant  or  his  attorney, 
will  enter  a  ne  reeipiaiur. 

Jury  and  View. 

44.  No  rule  for  a  special  jury  shall  be  granted  on  Ante,  pp.  m, 
behalf  of  any  defendant  (or  plaintiff  in  replevin),  ex-  ''* 

cept  on  an  affidavit,  either  stating  that  no  notice  of 
trial  has  been  given,  or  if  it  has  been  given,  then 
stating  the  daj  K>r  which  such  notice  has  been  given ; 
and  in  the  latter  case,  no  such  rule  is  to  be  granted 
unless  such  application  is  made  for  it  more  than  six 
dajs  before  that  day ;  provided  that  a  judge  may,  on 
summons,  order  a  rule  for  a  special  jury  to  be  drawn 
up  at  any  time. 

45.  No  cause  shall  be  tried  by  a  special  jury  in  Ante,  pp.  87, 
Middlesex  or  London,  unless  the  rule  for  such  special  ^^' 

jury  be  served,  and  the  cause  marked  in  the  Associate's 
book  as  a  special  jury  cause,  on  or  before  the  day  pre- 
ceding the  day  appointed  in  Middlesex  and  London 
respectively  for  the  trial  of  special  juries. 

46.  There  shall  be  no  rule  for  the  sheriff  to  return  Ants,  p.  sr. 
a  good  jury  upon  a  writ  of  inquiry,  but  an  order  shall 

be  made  by  a  judge  upon  summons  for  that  purpose. 

47.  Sheriffs,  other  than  the  sheriffs  of  London  and  Ante,  pp.  m, 
Middlesex,  shall,  seven  days  before  the  commission  ^*' 

day,  make  and  keep  at  their  offices,  for  inspection,  a 
printed  copy  of  the  panel  of  the  special  jurymen  to  try 
the  special  jury  causes  at  the  assizes,  as  directed  by 
the  Conmion  Law  Procedure  Act,  1862;  but  such 
special  jury  need  not  be  summoned  except  notice  be 
given  as  provided  for  by  the  112th  section  of  the  said 
act. 

48.  The  rule  for  a  view  may  in  all  cases  be  drawn  Ante,  pp.  89, 
up  by  the  officer  of  the  court,  on  the  application  of  the  ***• 
party,  without  a  motion  for  ik&t  purpose. 

49.  Upon  any  application  for  a  view' there  shall  be 
an  affidavit  stating  the  place  at  which  the  view  is  to 
be  made,  and  the  distance  thereof  from  the  office  of 
the  under  sheriff  and  the  sum  to  be  deposited  in  the 
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hand  of  the  under  sheriff  shall  be  10/.  in  case  of  a 
common  jury,  and  16/.  in  ease  of  a  special  jury,  if  sock 
distance  do  not  exceed  five  miles,  and  \5l,  in  case  of  a 
common  jury,  and  2H.  in  case  of  a  special  jury,  if  it  be 
above  five  miles.  And  if  such  sum  shall  be  more  than 
sufficient  to  pay  the  expenses  of  the  view,  the  surplus 
shall  forthwith  be  returned  to  the  attorney  of  the 
party  who  obtained  the  view ;  and  if  such  sum  shall 
not  be  sufficient  to  pay  such  expenses  the  deficiency 
shall  forthwith  be  paid  by  such  attorney  to  the  under 
sheriff;  and  the  under  sheriff  shall  pay  and  acconnt 
for  the  money  so  deposited  according  to  the  scale  ibl- 
lowing — that  is  to  say  : 

£  $.  d. 

For  travelling  expenses  to  the  under 
sheriff,  showers,  and  jurymen,  expenses 
actually  paid,  if  reasonable. 

Fee  to  the  under  sheriff  when  the  dis- 
tance does  not  exceed  five  miles  from 
his  office   1     1     0 

YThere  such  distance  exceeds  five  miles       2    2    0 

And  in  case  he  shall  be  necessarily  absent 
more  than  one  day,  then  for  each  day 
after  the  first  a  further  fee  of 1     1     0 

Fee  to  each  of  the  showers  the  same  as 
the  under  sherifl^  calculating  the  dis- 
tance from  their  respective  places  of 
abode. 

Fee  to  each  common  juryman,  per  diem       0     5    0 

For  each  special  juryman,  per  diem  ....     1     1     0 

Allowance  for  refreshment  to  the  under 
sheriff,  showers,  and  juryman,  whether 
common  or  special,  each  per  diem  ....     0    5    0 

To  the  bailiff  for  summoning  each  jury- 
man whose  residence  is  not  more  than 
five  miles  distant  from  the  office  of  the 
under  sheriff 0    2    6 

And  to  each  whose  residence  does  exceed 

five  miles  of  such  distance 0    5    0 


New  Trials,  Motions  in  Abbest  op  Judgment, 
AND  Judgment  non  obstante  veredicto. 

50.  No  motion  ibr  a  new  trial,  or  to  enter  verdict 
or  nonsuit,  motion  in  arrest  of  judgment,  or  for  judg- 
ment nan  obstante  veredicto^  shall  be  allowed  aft^  the 
expiration  of  four  days  from  the  day  of  trial,  nor  in 
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any  case  after  the  expiration  of  the  term,  if  the  cause 
be  tried  in  term,  or  ailer  the  expiration  of  the  first 
four  days  of  the  ensuing  term  when  the  cause  is  tried 
out  of  term,  unless  entered  in  a  list  of  postponed 
motions  by  leave  of  the  court. 

See  EUaby  y.  Moore  (L.  J.  22,  C.  P.  258).  An  extension  of 
time  may  be  gpranted,  as  where  an  under-sheriff  refused  to  furnish 
his  notes  of  a  trial  before  him  (Thomat  v.  Edwards,  1  Cr.  M.  &  R. 
852) :  see  also  Harris  ▼.  G.  N.  R,  Company  ( 1 1  C.  B.  542).  Where 
a  rule  nisi  has  been  obtained  in  the  wrong  court,  and  the  error 
has  not  been  discovered  in  time  to  move  in  the  proper  court 
within  the  four  days,  this  Rule  may  be  waived  (Hawker  v.  Seide, 
17  C.  B.  595). 

51.  No  suitor  who  appears  in  person  shall  be  at 
liberty  to  set  down  any  motion  in  such  list  of  post- 
poned motions,  without  the  express  leave  of  the  court. 

52.  No  affidavit  shall  be  used  in  support  of  a  motion 
for  a  new  trial  in  any  case,  unless  such  affidavit  shall 
have  been  made  within  the  time  limited  for  the 
making  such  motion,  without  the  special  permission 
of  the  court  for  that  purpose. 

Gibbs  y.  TunnaUy  (1  C.  B.  640). 

53.  If  such  motion  as  above  mentioned  be  entered 
in  such  list  of  postponed  motions,  or  if  such  motion 
be  postponed  by  leave  of  the  court  in  the  case  of  a 
cause  tried  in  term,  the  attorney  who  has  instructed 
counsel  to  make  the  motion  shall  give  notice  of  it  to 
the  attorney  of  the  opposite  party,  otherwise  judg- 
ment signed  on  behalf  of  the  opposite  party  shall  be 
deemed  regular,  and  every  suitor  who  appears  in  per- 
son shall  give  a  similar  notice. 

Doe  d.  Whitty  v.  Carr  (L.  J.  20,  Q.  B.  83). 

54.  If  a  new  trial  be  granted  without  any  mention 
of  costs  in  the  rule,  the  costs  of  the  first  trial  shall 
not  be  allowed  to  the  successful  party,  though  he 
succeed  on  the  second. 

See,  where  verdict  against  evidence,  C.  L.  P.  A.  1854,  s.  44 
(p.  217),  ante. 

See,  as  to  application  of  this  rule  in  cases  within  8  &  9  Vict, 
c.  118,  s.  56  (General  Inclosure  Act),  {Romney  {Earl  qf)  v.  /n- 
cioture  Commissioners  (2  C  L.  R.  1651}  ). 

Judgment. 

55.  No  rule  for  judgment  shall  be  necessary  ;  and  Ante,  pp.  m, 
after  the  return  of  a  writ  of  inquiry  judgment  may  ^'' 
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be  signed  at  the  expiration  of  four  days  from  racli 
return. 

66.  All  judgments,  whether  interlocutory  or  final, 
shall  be  entered  of  record  of  the  day  of  the  month 
and  year,  whether  in  t«rm  or  vacation,  when  signed, 
and  shall  not  have  relation  to  any  other  day ;  but 
it  shall  be  competent  for  the  court  or  a  judge  to  order 
a  judgment  to  be  entered  nunc  pro  tunc. 

See  anU,  C.  L.  P.  A.  18S2,  s.  139,  d. 

«ee  as  to  diTisioa  of  day,  Wright  ▼.  MUb  {UJ.IS,  Ex.  22S). 

Ante,  pp.  94,       67.  When  a  plain tifT  or  defendant  has  obtmned  a 
^^'  verdict  in  term,  or  in  case  a  plaintiff  has  been  non- 

suited at  the  trial  in  or  out  of  term,  judgment  may 
be  signed  and  execution  issued  thereon  in  fourteen 
days,  unless  the  jud[ge  who  tries  the  cause,  or  seme 
other  judge,  or  the  court,  shall  order  execution  to 
issue  at  an  earlier  or  later  period,  with  or  without 
terms. 

The  proTisions  of  the  C.  L.  P.  A.  1852,  i.  120  (p.  94),  amU^ 
are  confined  to  execution  in  causes  Mrt  of  term.  This  rule,  in 
effect,  extends  that  enactment  tocxecotion  in  cauaes  tried  fci  term, 
and  on  judgments  of  nonsuit. 

Ante,  p  M.  58.  Where  issue  shall  be  joined  in  any-  cause  which 
is  ordered  to  be  tried  before  the  sheriff  or  a  judge  of 
an  inferior  court  of  record,  the  defendant  may  at  the 
time  when,  according  to  the  101  st  section  of  the 
Common  Law  Procedure  Act,  1852,  a  defendant  might 
give  notice  to  the  plaintiff  to  bring  on  an  issue  to  be 
tried,  give  twenty  days'  notice  to  the  plaintiff  to  bring 
on  the  issue  to  be  tried  before  such  sheriff  or  judge 
at  the  court  to  be  holden  next  after  the  expiration 
of  such  twenhr  days  ;  and  if  the  plaintiff  neglects  to 
give  notice  of  triid  before  such  sheriff  or  judge,  or 
to  proceed  to  trial  in  pursuance  thereof,  the  defend- 
ant may  proceed  as  provided  for  by  the  said  101st 
section. 

This  rule  makes  the  provisions  of  C.  L.  P.  A.  1852, 1. 101, 
applicable  to  writs  of  tria]. 

Costs  ;  settdtg  off  Dahages  ok  Costs. 

Ante,  p.  94.  59.  One  day's  notice  of  taxing  costs,  together  with 
a  copy  of  the  bill  of  costs  and  affidavit  of  increase 
(if  any),  shall  be  given  by  the  attorney  of  ^  pcuiy 
whose  costs  are  to  be  taxed  to  the  ether  party,  or 
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his  attomej,   in  all  case0  where  a  notice  to  tax  is 
necessary. 
C.  L.  P.  A.  1852,  8.  206,  n. 

60.  One  appointment  only  shall  be  deemed  neces- 
sary for  proceeding  in  the  taxation  of  costs  or  of  an 
attorney's  bill. 

61.  Notice  of  taxing  costs  shall  not  be  necessary  in 
any  case  where  the  defendant  has  not  appeared  in 
person,  or  by  his  attorney  or  guardian. 

62.  When  issues  in  law  and  fact  are  raised,  the 
costs  of  the  several  issues  both  in  law  and  fact  will 
follow  the  finding  or  judgment,  and  if  the  party  enti- 
tled to  the  general  coats  of  the  cause  obtain  a  Terdict 
on  any  material  issue,  he  will  also  be  entitled  to  the 
general  costs  of  the  trial ;  but  if  no  material  issue  in 
fact  be  found  for  the  party  otherwise  entitled  to  the 
general  costs  of  the  cause,  the  costs  of  the  Izial  shfdl 
be  allowed  to  the  opposite  party. 

Callandgr  v.  Howard,  L.  J.  20,  C.  P.  66. 

Partridge  ▼.  Gardner,  6  Exch.  621. 

Under  the  8  &  4  Will.  4,  c.  42,  s.  84,  the  party  who  is  successful 
upon  a  demurrer,  is  entitled  to  a  judgment  for  his  costs,  irre- 
spective of  the  termination  of  the  suit ;  and  where  such  judgment 
bad  been  given  for  the  plaintiff  prior  to  the  trial  of  the  issues  in 
fact,  the  withdrawal  of  a  juror,  with  an  agpreement  that  no  further 
action  was  to  be  brought,  was  held  to  be  no  waiver  of  the  plain- 
tiff's right  to  these  costs  {Bent ley  v.  Dawes,  10  Exch.  847). 

63.  No  set-off  of  damages  or  costs  between  parties 
shall  be  allowed  to  the  prejudice  of  the  attorney's  lien 
for  costs  in  the  particular  suit  against  which  ihe  set- 
off is  sought ;  provided,  nevertheless,  that  interlocu- 
tory costs  in  the  same  suit,  awarded  to  the  adverse 
party,  may  be  deducted. 

As  to  setting 'Off interlocutory  costa,  Bee MelviUe  v.  Leeeon  (L.J. 
27.  Q.  B.  318). 

The  cases  relating  to  the  attorney's  lien  for  costs  are  collected 
in  Damn  v.  fVeat  (L.  J.  20,  C.  P.  1 ) ;  Scott  v.  De  Richebourg  (L.  J. 
20,  C.  P.  263) ;  Lloyd  v.  Mansell  (L.  J,  22,  Q.  B.  110) ;  iSSm/won 
V.  Lamb  (7  E.  &  B.  84) ;  and  Brunsdon  v.  Jllard  (L.  J.  28,  Q.  B. 
806).  See  also  in  Chancery,  Shaw  v.  Neal  (L.  J.  24,  Ch.  563) ; 
mmpton  V.  Prothero  (L.  J.  26,  Ch.  671) :  FeHty  v.  fVyld  (L.  J.  28, 
Ch.  561) ;  ,and,  where  attorney  in  prison,  Re  WilUamt  (8  W.  R. 
6M,  Ch.) 

See,  where  interest  in  suit  has  been  assigned,  Standioenv.  Mur» 
gatroyd  (L.  J.  27,  Ex.  425). 

See  as  to  distributable  costs,  where  costs  abide  event  of  award. 
Re  Martaek  and  Webber  (L.  J.  29.  Q.  B.  109). 
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faei 

Ante,  p.  122. 


Error. 

£rr«>rm  54.  Within  eight   days  after  the  filing  with   the 

Master  of  the  memorandum  of  error  in  fact,  required 
by  the  Common  L#aw  Procedure  Act,  1852,  the  plaintiff 
in  error  shall  assign  error;  and  in  default,  the  de- 
fendant in  error,  his  executors  or  administrators,  shall 
be  entitled  to  sign  judgment  of  non  pros. 

65.  No  rule  to  plead  to  assignment  of  error  in  fac^ 
or  any  other  pleadings  in  error,  shall  be  necessary,  but 
either  party  may  give  to  the  opposite  party  a  notice 
to  answer  such  pleadings  within  four  days,  otherwise 
judgment ;  which  notice  may  be  delivered  separately, 
or  indorsed  on  the  pleading. 

66.  Notice  of  trial,  and  all  other  proceedings  thereon, 
shall  be  the  same  as  in  issues  joined  in  an  ordinary 
action. 

Error  in  67.  After  the  suggestion  of  error  in  law,  alleged 

^'"'''  and  denied  as  prescribed  by  the  Common  Law  Pro- 

Ante,  p.  119.  ^edurc  Act,  1852,  is  entered,  either  party  may  set 
down  the  case  for  argument,  and  forthwith  give  notice 
in  writing  to  the  opposite  party,  and  proceed  to  the 
argument  thereof  as  on  a  demurrer,  without  any  rule 
or  motion  for  a  concilium. 

Ante,  p.  119.  gg,  Four  clear  days  before  the  day  appointed  for  ar- 
gument, the  plaintiff  in  error  shall  deliver  copies  of  the 
judgment  roll  of  the  court  below  to  the  judges  of  the 
Queen's  Bench  on  error  ft*om  the  Common  Pleas  or 
Exchequer,  and  to  the  judges  of  the  Common  Pleas 
on  error  ft*om  the  Queen's  Bench ;  and  the  defendant 
in  error  shall  deliver  copies  thereof  to  the  other  judges 
of  the  Court  of  Exchequer  Chamber  before  whom  the 
case  is  to  be  heard,  and  in  default  by  either  party,  the 
other  party  may  on  the  following  day  deliver  such 
books  as  ought  to  have  been  delivered  by  the  parlr 
making  default,  and  the  party  making  default  shall 
not  be  heard  until  he  shall  have  paid  for  such  copies, 
or  deposited  with  the  Master  a  sufficient  sum  to  pay 
for  such  copies. 

Ante,  p.  ISO.  69.  The  costs  of  proceedings  in  error  ehalllbe  taxed 
and  allowed  as  costs  in  the  cause. 
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Execution. 

70.  It  shall  not  be  necessaiy,  before  issuing  execu-  Ante,  pp.  h 
tion  upon  any  judgment  whatever,  to  enter  the  pro-  **'  **** 
ceedings  upon  anj  roll. 

The  provisions  of  C.  L.  P.  A.  1852,  s.  206,  apply  only  to 
judgments  wtder  ike  authority  vf  that  act ;  this  rule  extends  to 
«/^  judgment!. 

71.  No  writ  of  execution  shall  be  issued  till  the 
judgment  paper,  postea,  or  inquisition,  as  the  case  may 
be,  has  been  seen  by  the  proper  officer,  nor  shall  any 
writ  of  execution  be  issued  without  a  pnecipe  being 
-filed  with  the  proper  officer. 

72.  Every  writ  of  execution  shall  bear  date  on  the 
day  on  which  the  same  shall  be  issued,  and  shall  be 
tested  in  the  name  of  the  Lord  Chief  Justice  or  of  the 
Lord  Chief  Baron  of  the  court  from  which  the  same 
shall  issue,  or  in  case  of  a  vacancy  of  such  office,  then 
in  the  name  of  the  senior  puisne  judge  of  the  said 
court,  and  may  be  made  returnable  on  a  day  certain  in 
term. 

73.  Every  writ  of  execution  shall  be  indorsed  with 
the  name  and  place  of  abode  or  office  of  business  of 
the  attorney  actually  suing  out  the  same,  and  in  case 
such  attorney  shaU  not  be  an  attorney  of  the  court  in 
which  the  same  is  sued  out,  then  also  with  the  name 
and  place  of  abode  or  office  of  business  of  the  attorney 
of  such  court  in  whose  name  such  writ  shall  be  taken 
out ;  and  when  the  attorney  actually  suing  out  any  writ 
shall  sue  out  the  same  as  agent  for  an  attorney  in  the 
country,  the  name  and  place  of  abode  of  such  attorney 
in  the  country  shall  also  be  indorsed  upon  the  said 
writ;  and  in  case  no  attorney  shall  be  employed  to 
issue  the  writ,  then  it  shall  be  indorsed  with  a  memo- 
randum expressing  that  the  same  has  been  sued  out 
by  the  plaintiff  or  defendant  in  person,  as  the  case 
may  be,  mentioning  the  city,  town,  or  parish,  and  also 
the  name  of  the  hamlet,  street,  and  number  of  the 
house  of  such  plaintiff  or  defendant's  residence,  if  any 
such  there  be. 

74.  Writs  of  capitis  ad  satisfaciendum  for  the  pur- 
poses of  outlawry  on  final  process,  or  to  fix  bail,  must 
be  made  returnable  on  a  day  certain  in  term,  and  may  be 
80  returnable  on  any  day  in  term,  and  it  shall  be  suffi- 
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cient  for  either  puq)08e  that  there  be  eight  days  be- 
tween the  teste  and  return. 

But  see  C.  L.  P.  A.  1854,  s.  90  (p.  246),  ante. 

See  B»  to  former  practice,  Kemp  ▼.  Hffslop  (1  M.  &  W.  58). 

75.  A  writ  of  capitis  ad  satisfaciendum  to  fix  bail 
shall  have  eight  days  between  the  teste  and  returny 
and  must,  in  London  or  Middlesex,  be  entered  four 
clear  days  in  the  public  book  at  the  sheriff's  office. 

76.  Every  writ  of  execution  shall  be  indorsed  with 
a  direction  to  the  sheriff,  or  other  officer  or  person  to 
whom  the  writ  is  directed,  to  levy  the  money  really 
due  and  payable  and  sought  to  be  recovered^  under 
the  judgment,  stating  the  amount,  and  also  to  levy 
interest  thereon,  if  sought  to  be  recovered,  at  the  rate 
of  four  pounds  per  centum  per  annum  from  the  time 
when  the  judgment  was  entered  up,  or  if  it  was  entered 
up  before  the  Ist  of  October,  1838,  then  from  that 
day  ;  provided  that  in  ca^es  where  there  is  an  agree- 
ment between  the  parties  that  more  than  four  per 
cent,  interest  shall  be  secured  by  the  judgment,  then 
the  indorsement  may  be  accordingly  to  levy  the 
amount  of  interest  so  agreed. 

77.  In  cases  of  an  assessment  of  further  damages^ 
pursuant  to  the  statute  of  8  &  9  Will.  3,  it  shall 
be  stated  in  the  body  of  the  writ  of  execution  that 
the  sheriff,  or  other  officer  or  person  to  whom  the  writ 
is  directed,  is  to  levy  interest  on  the  damages  assessed 
and  costs  taxed  in  that  behalf,  at  the  rate  of  four 
pounds  per  centum  per  annum,  from  the  day  on  which 
execution  was  awarded,  unless  execution  was  awarded 
before  the  1st  of  October,  1838,  and  in  that  caee  from 
that  day. 

Revivor  and  Scire  Facias. 

Ante,  p.  102.  78.  A  plaintiff  shall  not  be  allowed  a  rule  to  quash 
his  own  writ  of  scire  facias  or  revivor,  after  a  defend* 
ant  has  appeared,  except  on  payment  of  costs. 

The  rule  to  quash  a  sci,  fa,  is  a  rule  niH  only  (Ade  ▼.  Aniftt,  4 
DowL  282). 

Audita  querela. 

79.  No  writ  of  audita  querela  shall  be  allowed 
unless  by  rule  of  court  or  order  of  a  judge. 

The  appKeation  should  be  made  upon  affidavit  (D§ark  v.  Ktr^ 
4  EjLch.  82). 
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AndiU  quereU  is  an  action  within  S  &  4  Will.  4,  c.  42,  s.  34,  in 
which  costi  may  be  recovered,  and  ijt  which»  therefore,  security  for 
coats  may  be  ordered  {Hoimes  v.  Pemberton,  7  W.  R.  160,  Q.  B.) 

Entry  op  Satisfactiox  on  Roll. 

80.  In  order  to  acknowledge  satisfaction  of  a  judg- 
ment it  shall  be  requisite  onlj  to  produce  a  satis- 
faction piece,  in  form  as  hereinafler  mentioned;  and 
such  satisfaction  piece  shall  be  signed  by  the  party  or 
parties  acknowledging  the  same,  or  ^eir  personal 
representatives ;  and  such  signature  or  signatures 
shall  be  witnessed  by  a  practising  attorney  of  one  of 
the  courts  of  Westminster  expressly  named  by  him  or 
them,  and  attending  at  his  or  their  request,  to  inform 
bim  or  them  of  the  nature  and  effect  of  such  satisfac- 
tion piece  before  the  same  is  signed,  and  which  attor- 
ney shall  declare  himself,  in  the  attestation  thereto, 
to  be  the  attorney  for  the  person  or  persons  so  signing 
the  same,  and  state  he  is  witness  as  such  attorney 
(provided  that  a  judge  at  chambers  may  make  an 
order  dispensing  with  such  signature  under  special 
circumstances,  if  he  thinks  fit)  ;  and  in  cases  where 
the  satisfaction  piece  is  signed  by  the  personal  repre- 
sentative of  a  deceased,  his  representative  character 
shall  be  proved  in  such  manner  as  the  Master  may 
direct. 

Fifrm  qfStU^faciioH  Pkee, 
Htkt 

Monday,  ike  dag  rf  JJk  IBS    . 

"  to  wit,—Sati$factum  it  acknowledged  between  plaint\if, 

and  defendant,  tn  an  action  for  and 

And  do  Itereby  expretsly  nominate  and  appoint  ,  attorney- 

at-law,  to  witness  and  attest  execution  of  this  acknowledgment 

^saHtfaetumJ* 

"  Judgment  entered  on  the  day  of  in  the 

year  rf  our  Lord  185        Roll  No,  " 

Signed  by  the  said  in  the '\ 

pntemcerfme  of  one  of 

the  attorneys  of  the  court  of  at 

Westminster.     And  I  hereby  declare 

7  self  to  be  attorney  for  and  on  behalf 
the  said  expressly  named  by 

h  and  attending  at  h  request  ta 
inform  h  of  the  nature  and  tffeet 
of  this  acknowledgment  of  satirfaetion 
(which  I  accordingly  did  btfore  the  same 
was  signed  by  h  ).  And  I  also 
declare  that  I  siAeeribe  my  name  hereto 
m  such  attorney. 

See  further,  R.  O.,  B.  T.  1857,  pott. 


iSSgnatwe, 

^the  abone-natned  pkuntif. 

Date. 
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Bailable  Proceedings,  Bail,  axd  Bail  n»  Ebsoil 

81.  The  nhmff,  or  other  officer  or  person  to  whom 
an  J  writ  of  capiat  s^hxill  Y>e  directed,  or  who  shall  have 
the  execution  and  return  thereo]^  ehall,  within  gix 
davH  at  leat«t  after  the  execution  thereofl  indorse  on* 
8uch  writ  the  true  daj  of  the  execution  thereofl 

82.  Where  the  defendant  is  described,  in  the  writ 
of  capias  or  affidavit  to  hold  to  hail,  by  initials,  or  hj 
a  wrong  name,  or  without  a  Chrisjtian  name,  the  de- 
fendant flhall  not  be  discharged  out  of  custodj,  or 
the  bail-bond  delivered  up  to  be  cancelled,  on  motion 
for  that  purpoiie,  if  it  shall  appear  to  the  court  that 
due  diligence  haa  been  used  to  obtain  knowledge  of 
the  proper  name. 

83.  An  action  may  be  brought  upon  a  bail-bond  by 
the  Hheriff  himHclf  in  any  court. 

The  MMmgnee  rouit  still  bring  his  action  in  tliat  eoort  firom 
which  the  process  issued  upon  which  the  bond  was  taken. 

84.  In  all  cases  where  the  bail-bond  shall  be  directed 
to  stand  as  a  security,  the  plaintiff  shall  be  at  liberty 
to  sign  judgment  upon  it. 

85.  Proceedings  on  the  bail-bond  may  be  stayed  on 

payment  of  costs  in  one  action,  unless  sufficient  reason 

be  shown  for  proceeding  in  more. 

Where  sereral  actions  were  proceeded  in  to  verdict,  it  was  held 
♦  onUtTto  apply  to  stay  the  proceedings  on  payment  of  the  costs 

Sm.  as  to  conditional  relief  of  bail  "on  payment  of  costs" 
jjl^k,  V.  Cc»tar  (  L.  J.  28,  Ex.  209). 

S6.  When  bail  to  the  sheriff  become  bail  to  the  action, 
the  plaintiff  may  except  to  them,  though  he  has  taken 
an  assignment  of  the  bail-bond. 

87.  A  plaintiff  shall  not  be  at  liberty  to  proceed  on 
the  bail-bond  pending  a  rule  to  bring  in  the  body  of 
the  defendant. 

WkUik  V.  Oldaker  (7  B.  &  C.  478). 

88.  No  rule  shall  be  drawn  up  for  setting  aside  an 
attachment,  regularly  obtained  against  a  sherifi^  for  not 
bringing  in  the  body,  or  for  staying  proceedings  regu- 
larly commenced  on  the  aflsignment  of  any  bail-bond. 
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unless  the  application  for  such  rule  shall,  if  made  on 
the  part  of  the  original  defendant,  be  grounded  on  an 
affidavit  of  merits,  or,  if  made  on  the  part  of  the  sheriff, 
or  bail,  or  anj  officer  of  the  sheriff  be  grounded  on  an 
affidavit  showing  that  such  application  is  really  and 
truly  made  on  the  part  of  the  sheriff,  or  bail,  or  officer 
of  the  sheriff  as  the  case  may  be,  at  his  or  their  own 
expense,  and  for  his  or  their  indemnity  only,  and 
without  collusion  with  the  original  defendant. 

89.  Whenever  a  plaintiff  shall  rule  the  sheriff  on  a 
return  of  cepi  corpus  to  bring  in  the  body,  the  de- 
fendant shall  be  at  liberty  to  put  in  and  perfect  bail 
at  any  time  before  the  expiration  of  such  rule ;  and  a 
plaintiff,  having  so  ruled  the  sheriff  shall  not  proceed 
on  any  assignment  of  the  bail-bond,  until  the  time  has 
expired  to  bring  in  the  body  as  aforesaid. 

90.  In  case  a  rule  for  returning  a  writ  of  capias 
shall  expire  in  vacation,  and  the  sheriff  or  other  officer 
having  the  return  of  such  writ  shall  return  cepi  corpus 
thereon,  a  rule  may  thereupon  issue,  requiring  the 
sheriff  or  other  officer,  within  the  like  number  of  days 
after  the  service  of  such  rule  as  by  the  practice  of  me 
court  is  prescribed  with  respect  to  rules  to  bring  in  the 
body  issued  in  term,  to  bring  the  defendant  into  court, 
by  forthwith  putting  in  and  perfecting  bail  above  to 
the  action ;  and  if  the  sheriff  or  other  officer  shall  not 
duly  obey  such  rule,  an  attachment  shall  issue  in  the 
following  term  for  disobedience  of  such  rule,  whether 
the  bail  shall  or  shall  not  have  been  put  in  and  per- 
fected in  the  meantime. 

91.  Notice  of  more  bail  than  two  shall  be  deemed 
irregular  unless  by  order  of  the  court  or  a  judge. 

92.  The  bail,  of  whom  notice  shall  be  given,  shall 
not  be  changed  without  leave  of  the  court  or  a  judge. 

93.  No  person  or  persons  shall  be  permitted  to 
justify  himself  or  themselves  as  good  and  sufficient 
bail  for  any  defendant  or  defendants  if  such  person  or 
persona  shaU  have  been  indemnified  for  bo  doing  by 
the  attorney  or  attorneys  concerned  for  any  such  de- 
fendant or  defendants. 

94.  If  any  person  put  in  as  bail  to  the  action,  except 

p5 
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for  the  purpose  of  rendering  onlj,  be  a  practising  at- 
torney, or  clerk  to  a  practising  attorney,  or  a  sheriflTs 
officer,  bailiff,  or  person  concerned  in  the  execution 
of  process,  the  plaintiff  may  treat  the  bail  as  a  nullity, 
and  sue  upon  the  bail-bond  as  soon  as  the  time  for 
putting  in  bail  has  expired,  unless  good  bail  be  duly 
put  in  in  the  meantime. 

95.  In  the  case  of  country  bail,  the  bail-piece  shall 
be  transmitted  and  filed  within  eight  days. 

96.  A  defendant  may  justify  bail  at  the  same  time  at 
which  they  are  put  in,  upon  giving  four  days'  notice 
for  that  purpose,  before  11  o'clock  in  the  morning, 
and  exclusive  of  Sunday.  If  the  plaintiff  is  desirous 
of  time  to  inquire  afler  the  bail,  and  shall  give  one 
day's  notice  thereof  as  aforesaid  to  the  defendant,  his 
attorney  or  agent,  as  the  case  may  be,  before  the  time 
appointed  for  justification,  stating  therein  what  further 
time  is  required,  such  time  not  to  exceed  three  days, 
then  ^unless  the  court  or  a  judge  shall  otherwise  order) 
the  time  for  putting  in  and  justifying  bail  shall  be 
postponed  accordingly,  and  all  proce^ings  shall  be 
stayed  in  the  meantime. 

97.  Every  notice  of  bail  shall,  in  addition  to  the 
descriptions  of  the  bail,  mention  the  street  or  place, 
and  number  (if  any),  where  each  of  the  bail  resides, 
and  all  the  streets  or  places,  and  numbers  (if  any),  in 
which  each  of  them  has  been  resident  at  any  time 
within  the  last  six  months,  and  whether  he  is  a  house- 
keeper or  freeholder. 

98.  If  the  notice  of  bail  shall  be  accompanied  by 
an  affidavit  of  each  of  the  bail,  according  to  the  fol- 
lowing form,  and  if  the  plaintiff  afterwards  except  to 
such  bail,  he  shall,  if  such  bail  are  allowed,  pay  the 
costs  of  justification ;  and  if  such  bail  are  rejected, 
the  defendant  shall  pay  the  costs  of  opposition,  unless 
the  court  or  a  judge  thereof  shall  otherwise  order. 

Ftmn  rf  Affldtuit  if  JuttifieaHon  tf  BaR» 

In  thM  Queen' t  Bench  [or  "  Common  Pleat,"  or  **  Exdkequer  rf 

PUat,**  as  the  case  may  be]. 

BeUoegn  A.  B.  Plamtiff,  and  €.  D.  Defendant. 

B.  B.,  one  rf  the  bail  for  the  above-named  drfendant^  makeih  oathp 
aatd  laHh  that  he  it  a  hmuekeeper  [or  freehoider,  as  the  case  may 
be],  retiding  at  [describing  particularly  the  street  or  place^ 
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and  Dumber,  if  any]  i  thai  he  U  worlA  jtroptrtf  to  the  ammmi  vf 
^  [the  amount  required  by  the  practice  of  the  courts]  ever 

amd  above  what  will  pay  all  hit  Jutt  debts  [if  bail  in  any  other 
action  add  "and  every  other  eym  for  which  he  is  now  bail**]  ;  thai 
he  it  not  bail  for  any  drfendaiU  except  in  thie  action  [or,  if  bail  in 
any  other  action  or  acdona,  add  "  except  fir  C  T>.  at  the  ttdt  qf 
£.  F.  in  the  court  qf  in  the  sum  ^  £  ,for  Q,VL.aithe 

suit  qf  I.  TL  in  the  court  ff  in  the  sum  <ff  £  ,"  speci- 

fying the  several  actions,  with  the  courts  in  which  they  are 
brought,  and  the  sums  in  which  the  deponent  is  bail]  ;  thiai  the 
deponent's  property,  to  the  amount  rf  the  said  sum  qf  £  [if 

bnU  in  any  oCher  action  or  actions,  here  add  "  <ntd  rf  all  other 
smmsfor  which  he  is  now  bail  as  aforesaid"],  consists  qf  [here  spe- 
cify the  nature  and  value  of  the  property  in  respect  of  which  the 
bail  proposes  to  justify  as  follows :  "  stock  in  trade,  in  his  bueinese 
nf  ,  carried  on  by  him  at  ^  rf  the  value  rf  £  ; 

if  good  book  debts  oteing  to  him  to  the  amount  of  £  ;  ef  far^ 

miture  in  his  house  at  rf  the  value  of  £  \  4  ^  freehold 

or  leasehold  farm  qf  the  value  qf  £  ,  situate  at  ,  occu- 

pied by  ,  or  tf  a  dwelling-house  of  the  value  of  £  , 

situate  at  ,  occupied  by  ;"  or  of  other  property,  par- 

ticularizing each  description  of  property  with  the  value  thereof]  ; 
and  that  the  deponent  hath  for  Ae  last  six  months  resided  at 
[describing  the  place  or  places  of  such  residence]. 
Sworn  [&c.  as  usual]. 

See  aa  to  form,  R.  G.,  M.  V.  1852,  r.  2. 

99.  If  the  plaintiff  shall  not  give  one  day's  notice 
of  exception  to  the  bail  by  whom  such  affidavit  shall 
have  been  made,  the  recognizance  of  such  bail  may 
be  taken  out  of  court  without  other  justificaticm  than 
such  affidavit. 

100.  Where  notice  of  bail  shall  not  be  accompanied 
by  such  affidavit,  and  in  bail  in  error,  the  plaintiff 
may  except  thereto  within  twenty  days  next  adfter  the 
putting  in  of  such  bail,  and  notice  thereof  given  in 
writing  to  the  plaintiff  or  his  attorney,  or  where  special 
bail  is  put  in  before  any  commissicmer  the  plaintiff 
may  except  thereto  within  twenty  days  next  after  the 
bail-piece  is  transmitted  and  notice  thereof  given  as 
aforesaid  ;  and  no  exception  to  bail  shall  be  admitted 
after  the  time  hereinbefore  limited. 

101.  Affidavits  of  justification  shall  be  deemed  in- 
sufficient unless  they  state  that  each  person  justifying 
is  worth  double  the  amount  sworn  to  over  and  above 
what  will  pay  his  just  debts,  and  over  and  above  every 
other  sum  for  which  he  is  then  bail,  except  when  the 
sum  sworn  to  exceeds  1,000/.,  when  it  shall  be  suffi- 
cient for  the  bail  to  justify  in  1,000/.,  beyond  the  sum 
•worn  to. 
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102.  It  shall  be  sufficient  in  all  cases,  if  notice  of 
justification  of  bail  be  given  two  days  before  the  time 
of  justification. 

103.  In  all  cases  bail  either  to  the  action  or  in 
error  shall  be  justified,  when  required,  within  four 
days  after  exception,  before  a  judge  at  chambers,  both 
in  term  and  vacation. 

104.  Bail,  though  rejected,  shall  be  allowed  to 
render  the  principal  without  entering  into  a  fresh 
recognizance. 

105.  Bail  shall  be  at  liberty  to  render  the  principal 
at  anytime  during  the  last  day  for  rendering,  so  as 
they  make  such  render  before  the  prison  doors  are 
closed  for  the  night. 

106.  On  application  by  defendant  or  his  bail,  or 
either  of  them,  for  an  order  to  render  a  defendant  to 
a  county  gaol,  it  shall  be  specified  on  whose  behalf 
such  application  shall  be  made,  the  state  of  the  pro- 
ceedings in  the  cause,  for  what  amount  the  defendant 
was  held  to  bail,  and  by  the  sherifif  of  what  county  he 
was  arrested,  which  facts  shall  be  stated  in  the  order  ; 
and  that  on  such  order  being  lodged  with  the  gaoler 
of  the  county  gaol  in  which  such  defendant  was  so 
arrested,  the  defendant  may  be  rendered  to  his  cus- 
tody in  discharge  of  the  bail ;  and  that  on  such  lodg- 
ment and  render  a  notice  thereof,  and  of  the  defend- 
ant's being  actually  in  custody  thereon,  in  writing, 
signed  by  the  defendant  or  his  bail,  or  either  of 
them,  or  the  attorney  or  agent  of  any  or  either  of 
them,  shall  be  delivered  to  the  plaintiff's  attorney  or 
agent,  and  thereupon  the  bail  for  the  said  defendant 
shall  be  wholly  exonerated,  without  entering  any 
exoneretur, 

107.  If  a  defendant  shall  be  in  custody  of  the 
gaoler  of  any  county  gaol,  by  virtue  of  any  process 
issued  out  of  any  of  the  said  courts,  he  may  be  ren- 
dered in  discharge  of  his  bail  in  any  action  depending 
in  the  said  court  in  like  manner  as  is  last  hereinbefore 
provided,  and  thereupon  the  bail  shall  be  wholly 
exonerated,  without  entering  any  exonereiur. 

108.  Where  the  plaintiff  proceeds  by  action  on  the 
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recognizance  of  bail,  the  bail  shall  be  at  liberty  to 
render  their  principal  at  anytime  within  the  space  of 
eight  days  next  after  the  service  of  the  process  upon 
them,  but  not  at  any  later  period  ;  and  notice  thereof 
given,  the  proceedings  shfdl  be  stayed  upon  payment 
of  the  costs  of  the  writ  and  service  thereof  only. 

109.  Bail  shall  only  be  liable  to  the  sum  sworn  to 
by  the^'affidavit  of  debt  and  the  costs  of  suit,  not 
exceeding  in  the  whole  the  amount  of  their  recog- 
nizance. 

The  meaoiDg  of  this  rule  is  that  bail  are  only  liable  to  the 
amount  of  the  debt  mentioned  in  the  order  to  hold  to  bail  and 
indorsed  on  the  capias,  and  costs  (^Jonat  v.  Teppett  L.  J.  28, 
Q.  B.  85). 

See  also  Fantandau  ▼.  Ntuh  (2  DowL  767). 

1 10.  To  entitle  bail  to  a  stay  of  proceedings  pending  Bait  in 
a  writ  of  error,  the  application  must  be  made  before  *^*^* 
the  time  to  surrender  is  out.  ^"^^  p-  "'• 

111.  Whenever  two  or  more  notices  of  justification 
of  bail  shall  have  been  given  before  the  notice  on 
which  bail  shall  appear  to  justify,  no  bail  shall  be 
permitted  to  justify  without  first  paying  (or  securing 
to  the  satisfaction  of  the  plaintiff,  his  attorney  or 
agent),  the  reasonable  costs  incurred  by  such  prior 
notices,  although  the  names  of  the  persons  intended 
to  justify,  or  any  of  them,  may  not  have  been  changed, 
and  whether  the  bail  mentioned  in  any  such  prior 
notice  shall  not  have  appeared,  or  shall  have  been 
rejected. 

Ejectment. 

112.  No  judgment  in  ejectment  for  want  of  appear-  Ante,p.iM. 
ance  or  defence,  whether  limited  or  otherwise,  shall  be 

signed  without  first  filing  an  affidavit  of  the  service  of 
the  writ,  according  to  the  Common  Law  Procedure 
Act,  1852,  and  a  copy  thereof,  or,  where  personal  ser- 
vice has  not  been  effected,  without  first  obtaining  a 
judge's  order  or  a  rule  of  court  authorizing  the  sign- 
ing such  judgment ;  which  said  rule  or  order,  or  a 
duplicate  thereof,  shall  be  filed,  together  with  a  copy 
of  the  writ. 

113.  Where  a  person  not  named  in  the  writ  in  Ante,p.i8i. 
ejectment  has  obtained  leave  of  the  court  or  a  judge 

to  appear  and  defend,  he  shall  enter  an  appearance 
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according  to  the  Common  Law  Procedure  Act»  1852, 
entitled  in  the  action  against  the  party  or  parties 
named  in  the  writ  as  defendant  or  defendante,  and 
shall  forthwith  give  notice  of  such  appearance  to  the 
plaintiff's  attorney,  or  to  the  plaintiff  if  he  sues  in 
person. 

Ante,  P.1S5.  114.  K  the  plaintiff  in  ejectment  appears  at  the 
trial,  and  the  defendant  does  not  appear,  the  defendant 
shall  be  taken  to  have  admitted  the  plaintiff's  title^ 
and  the  verdict  shall  be  entered  for  the  plaintiff  with- 
out producing  any  evidence,  and  the  plaintiff  shall 
have  judgment  for  his  costs  of  suit  as  in  other  cases. 
See  PI.  R.,  T.  T.  IS6S,  r.  29, pott 

Causes  removed  from  iNrERioR  Courts. 

115.  Rules  to  appear  in  causes  removed  from  inferior 
courts  shall  in  all  cases  be  a  four-day  rule,  both  in  tenn 
and  vacation. 

116.  In  cases  of  renu>val  of  causes  from  inferior 
courts  by  habeas  corpus  where  bail  is  required  to  be 
put  in  on  behalf  of  the  defendant^  the  same  practice 
shall  be  used,  as  near  as  may  be,  as  in  putting  in  bail 
to  an  ordinary  action,  and,  in  the  event  of  no  bail 
being  put  in  >^thin  eight  ikp  after  the  haUa,  corpus 
allowed,  &  procedendo  may  issue. 

117.  If  a  cause  be  removed  from  an  inferior  court 
having  jurisdiction  of  the  cause,  the  costs  in  the  court 
below  shall  be  costs  in  the  cause. 

Penal  Actioks,  compounding  op. 

118.  Leave  to  compound  a  penal  action  shall  not  be 
given  in  cases  where  part  of  the  penalty  goes  to  tiie 
Crown,  unless  notice  shall  have  been  given  to  the 
proper  officer;  but  in  other  cases  it  may. 

The  application  for  leave  to  compoand  cannot  be  made  till 
after  plea  pleaded  (Rem  v.  CoHitr,  2  Oowl.  681> 

119.  The  rule  for  compounding  any  qui  tarn  aetioa 
shall  express  therein  that  the  defiNidaiit  thereby  under- 
takes to  pay  the  sum  for  which  the  court  has  givest 
hun  leave  to  compound  such  action. 

120.  When  leave  is  given  by  the  Court  of  Qoeen's 
Beneh  to  compoand  a  penal  actioUi  the  Queen's  half 
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of  the  composition  shall  be  paid  into  the  hands  of 
the  Master  of  the  Crown- office  for  the  use  of  Her 
Majesty. 

Paupers,  Actions  bt. 

121.  No  person  shall  be  admitted  to  sue  in  forma 
pauperis  unle^  the  case  laid  before  counsel  for  his 
opinion,  and  his  opinion  thereon,  with  an  affidavit  of 
the  party  or  his  attorney  that  the  same  case  contains 
a  full  and  true  statement  of  all  the  material  facts,  to 
the  best  of  his  knowledge  and  belief,  shall  be  pro- 
duced before  the  court  or  judge  to  whom  application 
may  be  made;  and  no  fees  shall  be  payable  by  a  pauper 
to  his  counsel  and  attorney,  nor  at  the  offices  of  the 
Masters,  or  associates,  or  at  the  judge's  chambers,  or 
elsewhere,  by  reason  of  a  verdict  being  found  for  such 
pauper  exceeding  five  pounds. 

The  former  part  of  this  rule  was  framed,  it  is  said,  to  check  the 
too  great  facility  with  which  certificates  were  obtained  from 
counsel,  and  the  latter  part,  to  prevent  specubtion  in  such  actiona. 

See  hereon  Dewley  v.  G.  N.  K  Companjf  (L.  J.  24,  Q.  B.  25): 
and  as  to  the  effect  of  dispaupering  a  plaintiff,  Holmes  v.  Penmey 
(9  Exch.  584). 

See  also  PI.  R.,  T.  T.  1853,  r.  28;  and  Seymour  v.Maddo* 
(L.  J.  19,  Q.  B.  525). 

122.  Where  a  pauper  omits  to  proceed  to  trial  pur-  Ante,  p.  su 
fluant  to  notice,  he  may  be  called  upon  by  a  rule  to 

show  cause  why  he  should  not  pay  costs,  iboagh  he 
has  not  been  dispaupered,  and  why  all  further  pro^ 
ceedin^  should  not  be  stayed  untU  such  costs  dliall 
be  paid. 

See  Doe  d.  Limey  v.  Edwards  (2  Dowl.  468,  471);  Tempany  v» 
Bighy  (10  Each.  476). 

Pbisoners,  and  Proceedings  aoaikst. 

123.  Every  rule  or  order  of  a  judge  directing  the 
discharge  of  a  defendant  out  of  custody  upon  special 
bail  being  put  in  and  perfected,  shall  also  direct  a 
tupersedeag  to  issue  forthwith  where  defendant  is  in 
a  county  gaol. 

124.  The  plaintiff  shall  proceed  to  trial,  or  final  Ante,  p.  84. 
judgment^  against  a  prisoner  in  the  term  next  after 

issue  is  joined,  or  at  the  sittings  or  assizes  next  after 
such  term,  unless  the  court  or  a  judge  shall  otherwise 
order,  and  shall  cause  the  defendant  to  be  charged  in 
execution  within  the  term  next  after  such  trial  or 
judgment. 
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125.  The  keeper  of  the  Queen's  prison  shall  present 
to  the  judges  of  the  courts  in  their  respective  cham- 
bers at  Westminster,  within  the  first  four  dajs  of 
every  term,  a  list  of  all  such  prisoners  as  are  supersede- 
able,  showing  as  to  what  actions  and  on  what  account 
they  are  so,  and  as  to  what  actions  (if  any)  they  still 
iremain  not  supersedeable. 

Siggert  T.  Brett  (5  B.  &  A.  455). 

126.  If,  by  reason  of  any  writ  of  error,  special 
order  of  the  court,  agreement  of  parties,  or  other 
special  matter,  any  person  detained  in  the  actual  cus- 
tody of  the  keeper  of  the  Queen's  prison  be  not 
entitled  to  a  supersedeas  or  discharge  for  want  of 
proceeding  to  trial  or  judgment,  or  charging  in  exe- 
cution, within  the  time  prescribed,  then  and  in  every 
such  case  the  plaintiff  or  plaintiffs  at  whose  suit  such 
prisoner  shall  be  so  detained  in  custody  shall  with  all 
convenient  speed  give  notice  in  writing  of  such  writ 
of  error,  special  order,  agreement,  or  other  special 
matter,  to  the  keeper,  upon  pain  of  losing  the  right 
to  detain  such  prisoner  in  custody  by  reason  of  such 

t  special  matter;  and  the  keeper  shall  forthwith  after 
the  receipt  of  such  notice  cause  the  matter  thereof 
to  be  entered  in  the  books  of  the  prison,  and  shall 
also  present  to  the  judges  of  the  respective  courts, 
from  time  to  time,  a  list  of  the  prisoners  to  whom 
such  special  matter  shall  relate,  showing  such  special 
matter,  together  with  the  list  of  the  prisoners  super- 
sedeable. 

127.  All  prisoners  who  have  been,  or  shall  be,  in 
the  custody  of  the  keeper  for  the  space  of  one  calendar 
month  after  they  are  supersedeable,  although  not 
superseded,  shall  be  forthwith  discharged  out  of  the 
Queen's  prison  as  to  all  such  actions  in  which  they 
have  been  or  shall  be  supersedeable. 

128.  After  notice  given  to  any  plaintiff  by  a  pri- 
soner of  his  intention  to  apply  for  his  discharge  under 
any  act  for  the  relief  of  insolvent  debtors,  no  such 
prisoner  shall  be  superseded  or  discharged  out  of  cus- 
tody at  the  suit  of  such  plaintiff,  by  reason  of  such 
plaintiff's  forbearing  to  proceed  against  him  according 
to  the  rules  and  practice  of  the  courts  fbom  the  time 
of  such  notice  given,  until  some  rule  or  order  shall  be 
made  in  the  cause  in  that  behalf. 
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129.  A  rule  or  order  for  the  discharge  of  a  pri- 
soner who  has  been  detained  in  execution  a  year  for  a 
sum  under  twenty  pounds  may  be  made  absolute  in 
the  first  instance,  on  an  affidavit  of  notice  given  ten 
days  before  the  intended  application,  which  notice  may 
be  given  before  the  year  expires. 

48  Geo.  8,  c.  123,  8.  1. 

This  rule  applies  in  actions  for  torts,  as  well  as  upon  contracts 
(  Witherden  v.  PasHngkam,  2  C.  L.  R.  777). 

Where  due  notice  has  not  been  given,  the  rule  is  niii  only,  in 
the  first  iQStance  (Doye  v.  EUy,  3  C.  B.,  N.  S.  764). 


Sheriffs. — Rules    to  Return  Writs   or  bring 

IN  THE  Body. 

130.  All  rules  upon  the  sherifis  of  London  and 
Middlesex  to  return  writs  or  to  bring  in  the  bodies  of 
defendants  shall  be  four-day  rules,  and  upon  other 
sheriffs  eight-day  rules. 

131.  When  the  rule  to  return  a  writ  expires  in 
vacation,  the  sheriff  shall  file  the  writ  at  the  expiration 
of  the  rule,  or  as  soon  after  as  the  office  shall  be  open ; 
and  the  officer  with  whom  it  is  filed  shall  indorse  the 
day  and  hour  when  it  was  filed. 

132.  No  judge's  order  shall  issue  for  the  return  of 
any  writ,  or  to  bring  in  the  body  of  a  defendant,  but 
a  side-bar  rule  shall  issue  for  that  purpose  in  vacation 
as  in  term,  which  shall  be  of  the  same  force  and  effect 
as  side-bar  rules  made  for  that  purpose  in  term. 

133.  In  case  a  rule  shall  issue  in  vacation,  for  the 
return  of  any  writ  of  capias,  ca,  sa.y  fi,  fa,y  elegit, 
habere  facias  possessionem^  venditioni  eaponas,  or 
other  writ  of  execution,  and  such  rule  shall  have  been 
duly  served,  but  obedience  shall  not  have  been  paid 
thereto,  an  attachment  shall  issue  for  disobedience  of 
such  rule,  whether  the  thing  required  by  such  rule 
shall  or  shall  not  have  been  done  in  the  meantime. 

134.  Where  any  sheriff,  before  his  going  out  of 
office,  shall  arrest  anv  defendant  and  take  a  bail  bond 
and  make  return  of  cepi  corpus,  he  shall  and  may 
within  the  time  allowed  by  law  be  called  upon  to  bring 
in  the  body  by  a  rule  for  that  purpose,  notwith- 
standing he  may  be  out  of  office  before  such  rule 
shall  be  granted. 
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Ibbegularitt. 

135.  No  application  to  set  aside  process  or  pro- 
ceedings for  irregularity  shall  be  allowed  unless  made 
within  a  reasonable  time,  nor  if  the  party  applying 
has  taken  a  fresh  step  after  knowledge  of  the  irregu- 
larity. 

See  onff,  as  to  irregnlarity:— In  the  writ,  C.  L.  P.  A.  1852, 
B.  20 ;  in  the  pleadings  generally,  76.  s.  49  ;  in  the  declaration, 
Ih.  8.  59 ;  in  the  notice  to  plead,  lb.  s.  62  ;  in  the  plea,  lb,  e.  67 ; 
in  paying  money  into  court,  lb.  a.  72  ;  in  a  demurrer,  lb.  a.  89  ; 
iu  the  notice  of  trial,  Jb.  a.  97 ;  and  in  the  service  of  rules  and 
orders,  lb.  a.  222. 

136.  Where  a  summons  is  obtained  to  set  aside  pro- 
ceedings for  irregularity,  the  seyeral  objections  in- 
tended to  be  insisted  upon  shall  be  stated  therein. 

Ante,  p.  25. 

137.  In  all  cases  where  a  rule  is  obtained  to  show 
cause  why  proceedings  should  not  be  set  aside  for 
irregularity  with  costs,  and  such  rule  is  afterwards 
discharged  generally  without  any  special  direction 
upon  the  matter  of  costs,  it  is  to  be  understood  as 
discharged  with  costs. 


Affidavits.* 

Anta,  p.  17.  138.  The  addition  and  true  place  of  abode  of  every 
person  making  an  affidavit  should  be  inserted  therein. 

139.  In  every  affidavit  made  by  two  or  more  depo- 
nents, the  names  of  the  several  persons  making  such 
affidavit  shall  be  writen  in  the  jurat. 

Anta,p.s2.  140.  No  affidavit  shall  be  read  or  made  use  of  in 
any  matter  depending  in  court  in  the  jurat  of  which 
there  shall  be  any  interlineation  or  erasure. 

Aote,p.  ss.  141.  Where  any  affidavit  is  sworn  before  any  judge 
or  any  commissioner  by  any  person  who  from  his  or 
her  signature  appears  to  be  illiterate,  the  judge's  clerk 
or  commissioner  taking  such  affidavit  shall  certify  or 
state  in  the  jurat  that  the  affidavit  was  read  in  his 
presence  to  the  party  making  the  same,  and  that  such 
party  seemed  perfectly  to  understand  the  same^  and 

•  See  alio  R.  O.,  M.  V.  1864,  r.  2,  p9tt. 
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also  that  the  said  party  wtote  his  or  her  mark  or  sig- 
nature in  the  presence  of  the  judge's  clerk  or  oommis- 
sioner  taking  the  said  affidavit. 

142.  No  affidavit  of  the  service  of  process  shall  be  Ante,  p.  21. 
deemed  sufficient  if  sworn  before  the  plaintiffs  own 
attorney  or  his  clerk. 

143.  Where  an  agent  in  town,  or  an  attorney  in  the 
country,  is  the  attorney  on  the  record,  an  affidavit 
sworn  before  the  attorney  in  the  country  shall  not  be 
received ;  and  an  affidavit  sworn  before  an  attorney's 
clerk  shall  not  be  received  in  cases  where  it  would  not 
be  receivable  if  sworn  before  the  attorney  himself; 
but  this  rule  shall  not  extend  to  affidavits  to  hold  to 
bail. 

144.  An  affidavit  swoi*n  before  a  judge  of  any  of  the  Ante,  p.  21. 
courts  shall  be  received  in  the  court  to  which  such 

judge  belongs,  though  not  entitled  of  that  court,  but 
not  in  any  other  court  unless  entitled  of  the  court  in 
which  it  is  to  be  used. 

145.  Where  a  special  time  is  limited  for  filing  affi- 
davits, no  affidavit  filed  after  that  time  shall  be  made 
use  of  in  court  or  before  the  Master,  unless  by  leave  of 
a  court  or  a  judge. 

146.  No  rule  which  the  court  has  granted  upon  the 
foundation  of  any  affidavit  shall  be  of  any.  force  unless 
such  affidavit  shall  have  been  actually  made  before 
such  rule  was  moved  for,  and  produced  in  court  at  the 
time  of  making  the  motion. 

147.  All  affidavits  used  before  a  judge  out  of  court 
shall  be  filed  with  the  Masters  of  the  said  courts^  and 
be  alphabetically  indexed  ;  and  such  affidavits  shall  be 
delivered  to  the  Masters  of  the  respective  courts,  in 
order  to  be  filed,  ten  days  next  after  that  on  which  the 
matter  is  disposed  of. 

148.  No  commission  for  taking  affidavits  shall  be 
issued  to  any  person  practising  as  a  conveyancer, 
unless  such  person  be  also  an  attorney  or  solicitor  of 
one  of  the  courts  at  Westminster  ;  and  no  such  com- 
mission shall  issue  without  an  affidavit  made  by  the 
person  intended  to  be  named  therein,  that  he  is  not 
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and  does  not  intend  to  become  a  practising  con- 
veyancer, or  that  he  is  an  attorney  or  solicitor  duly 
enrolled  in  one  of  the  said  courts,  and  hath  taken  out 
his  certificate  for  the  current  year. 

Rules,*  Summonses,  and  Orders. 

149.  Every  rule  of  court  shaU  be  dated  the  day  of 
the  week,  month  and  year  on  which  the  same  is  drawn 
up,  without  reference  to  any  other  time  or  date. 

150.  Side-bar  rules  may  be  obtained  on  the  last  as 
well  as  on  other  days  in  term. 

151.  A  rule  may  be  enlarged,  if  the  court  think  fit, 
without  notice. 

152.  All  enlarged  rules  shall  be  drawn  up  for  the 
first  day  in  the  ensuing  term,  unless  otherwise  ordered 
by  the  court. 

153.  It  shall  not  be  necessary  to  issue  more  than 
one  summons  for  attendance  before  a  judge  upon  the 
same  matter,  and  the  party  taking  out  such  summons 
shall  be  entitled  to  an  order  on  the  return  thereof, 
unless  cause  is  shown  to  the  contrary. 

154.  An  attendance  on  a  summons,  or  on  an  ap- 
pointment before  a  Master,  for  half  an  hour  next  im- 
mediately following  die  return  thereof,  shall  be  deemed 
a  sufficient  attendance. 

JfoyM  V.  DingU  (L.  J.  23,  Q.  B.  805  (BaU  Court) ). 

155.  All  written  consents  upon  which  orders  for 
signing  judgments  are  obtained  shall  be  preserved  in 
the  chambers  of  the  judges  of  the  respective  courts. 

These  consents  are  not  cognovitt  within  the  1  &  2  Vict.  c.  110, 
a  9.    See  C.  L.  P.  A.  1852,  s.  208  and  note,  (p.  148),  ante. 

156.  In  actions  where  the  defendant  has  appeared 
by  attorney  no  such  order  shall  be  made  unless  the 


*  When  the  courts  are  equally  divided  In  minion  upon  a  rule  for  a  new 
trial,  and  it  consequently  drops,  neither  party  is  entitled  to  anj  costs  of  the 
rule  (Z)aiM«y  t.  Riehardton,  L.  J.  23,  Q.  B.  301).  But  now  that  an  appesl 
lies  upon  rules  for  new  trials  (C.  L.  P.  A.  Ift34,  ss.  34,  35,  amtt),  the  courts 
generally  avoid  an  equal  division,  hy  the  withdrawal  of  the  Judgment  of  the 
Junior  Judge  (BUhop  v.  Tnuttet  of  Ike  Bedford  Charity,  L.  J.  28,  Q.  B.  215); 
bat  see  £«ey  v.  Ortn  (6  W.  R.  209,  Q.  B.) 
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consent  of  the  defendant  be  given  by  his  attorney  or 
agent. 

157.  Where  the  defendant  has  not  appeared  or 
has  appeared  in  person,  no  such  order  shsJl  be  made 
unless  the  defendant  attends  the  judge,  and  gives  his 
consent  in  person,  or  unless  his  written  consent  be 
attested  bj  an  attorney  acting  on  his  behalf,  except 
in  a  case  where  the  defendant  is  a  barrister,  convey- 
ancer, special  pleader  or  attorney. 

158.  Where  a  judge's  order  is  made  during  vaca- 
tion, it  shall*  not  be  made  a  rule  of  court  before  the 
next  term. 

159.  When  a  judge's  order  or  order  of  Nisi  Prius 
is  made  a  rule  of  court,  it  shall  be  a  part  of  the  rule 
that  the  costs  of  making  the  order  a  rule  of  court 
shall  be  paid  by  the  party  against  whom  the  order  is 
made,  provided  an  affidavit  be  made  and  filed  that 
the  order  has  been  served  on  the  party,  his  attorney 
or  agent,  and  disobeyed. 

Carter  ▼.  Tonge  Burial  Board  (L.  J.  29,  Ex.  298). 

160.  Rules  to  show  cause  shall  be  no  stay  of  pro-  Ante,  p.  250. 
ceedings  unless  two  davs'  notice  of  the  motion  shall 

have  been  served  on  the  opposite  party,  except  in 
the  cases  of  rules  for  new  trials,  or  to  enter  verdict 
or  nonsuit,  motion  in  arrest  of  judgment,  or  for  judg- 
ment non  obstante  veredicto,  to  set  aside  award  or 
annuity  deed,  or  to  enter  a  suggestion,  or  by  the 
special  direction  of  the  court. 


Notices,  service  of,  and  of  Rules,  Pleadings,  &c. 

161.  All  notices  required  by  these  rules  or  by  the 
practice  of  the  court,  shall  be  in  writing. 

A  notice  of  opposing  costs  under  R.  G.,  E.  T.  1857,  must  be 
in  writing  ( Woodward  v.  North,  6  Jur.  N.  S.  589,  Ex.) 

162.  Where  the  residence  of  a  defendant  is  un- 
known, rules,  notices,  and  other  proceedings  may  be 
stuck  up  in  the  office,  but  not  without  previous  leave 
of  the  court  or  a  judge. 

163.  It  shall  not  be  necessary  to  the  regular  service 
of  a  rule  or  order,  that  the  original  rule  or  order 
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should  be  showi^  unless  sight  thereof  be  demuidedy 
except  in  cases  of  attachment. 

Repeaud,  164.  Service   of  pleadings^   notices,    summonses, 

orders,  rules,  ana  other  proceedings  shall  be  made 
before  7  o^cloch,  p.m.  If  made  after  that  hour 
the  service  shall  be  deemed  as  m€ule  on  the  following 
day. 

For  this  rule  has  been  substituted  R.  G.,  8  May,  1856 ;  which 
see,  potU 

165.  The  Masters  of  the  several  courts  shall  cause 
to  be  kept  an  alphabetical  book  at  their  offices,  to  be 
there  inspected  by  any  attorney  or  his  clerk,  without 
fee  or  reward,  and  every  attorney  practising  in  the 
said  courts,  and  residing  within  ten  miles  of  the 
General  Post-office,  shall  enter  in  such  book  (in 
alphabetical  order)  his  name  and  place  of  business,  or 
some  other  proper  place,  within  three  miles  of  the  said 
post-office,  where  he  may  be  served  with  pleadings, 
notices,  summonses,  orders,  rules,  and  other  proceed- 
ings ;  and  as  often  as  any  such  attorney  shall  change 
his  place  of  business,  or  the  place  where  he  may  be  so 
served  as  aforesaid,  he  shall  make  the  like  entry 
thereof  in  the  said  book  ;  and  all  pleadings,  notices, 
summonses,  orders,  rules,  and  other  proceedings  which 
do  not  require  a  personal  service,  shall  be  deemed 
sufficiently  served  on  such  attorney  if  a  copy  thereof 
shall  be  left  at  the  place  lastly  entered  in  such  book 
with  any  person  resident  at  or  belonging  to  such  place  ; 
and  if  any  such  attorney  shall  neglect  to  make  such 
entry,  the  fixing  up  of  any  notice,  or  the  copy  of  any 
pleadings,  notice,  summons,  order,  rule,  or  other  pro- 
ceeding, for  such  attorney,  in  the  Masters'  offices  shall 
be  deemed  a  sufficient  notice. 

Ante,  pp.  4,  166.  In  all  cases  where  a  party  sues  or  defends  in 
person,  he  shall,  upon  issuing  any  writ  of  summons  or 
other  proceeding,  or  entering  an  appearance,  enter  in 
a  book  to  be  kept  for  that  purpose  at  the  Masters' 
office  an  address  within  three  miles  from  the  General 
Post-office,  at  ¥rfaich  all  pleadings,  notices,  BummonBes, 
orders,  rules,  or  other  proceedings  not  requiring  per- 
sonal service  shall  be  left ;  and  if  such  address  shall 
not  be  entered  in  the  said  book,  or  if  such  address 
shall  be  more  than  three  miles  from  the  Greneral  Post 
office,  then  the  opposite  party  shall  be  at  liberty  ta 
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proceed  bj  sticking  up  all  pleadings,  notices,  Bom- 
monses,  orders,  rules,  or  other  prooeediugB  in  tiiie 
Masters'  office  without  the  necessitj  of  any  further 
senrice. 

The  provisions  of  this  rule  are  supplementary  to  those  of 
ss.  6  and  30  of  the  C.  L.  P.  A.  1852,  ante,  A  plaintiff  suing  in 
person  must  now  register  a  place  where  notices,  pleadings,  &c., 
may  be  left  for  him. 

An  infant,  suing  by  his  next  firiend,  and  who  has  recovered  in 
an  action,  is  entitled  to  the  costs  of  an  attoraev  employed  to 
conduct  such  action  for  him,  although  the  writ  of  summons  was 
sued  out  in  person,  and  the  only  notice  to  the  defendant  of  an 
attorney  being  employed  was  the  address  of  the  next  friend  being 
at  the  office  of  such  attorney,  as  stated  on  the  back  of  the  decla- 
ration, as  follows :  £.  B.,  next  friend,  at  C.'s,  8,  Symond's  Inn 
Chancery  Lane.  C.  being  an  attorney.  {Bryant  v.  Wilson,  3 
C.  B.,  N.  S.,  722.) 

167.  In  all  cases  where  a  plaintiff  shall  have  sued 
out  a  writ  in  person,  or  a  defendant  shall  have  ap- 
peared in  person,  and  either  party  shall  bj  an  attorney 
of  the  court  have  given  notice  in  writing  to  the  oppo- 
site party,  or  the  attorney  or  agent  of  such  party,  of 
such  attorney  being  •uthomed  to  act  u  attorney  for 
the  party  on  whose  behalf  such  notice  is  given,  all 
pleadings,  notices,  sununonses,  orders,  rules,  and 
other  proceedings  which  according  to  the  practice 
of  the  courts  are  to  be  delivered  to  or  served  upon 
the  party  on  whose  behalf  such  notice  is  given 
shall  thereafter  be  delivered  to  or  served  upon  such 
attorney. 

Attachment. 

168.  Rules  for  attachments  shall  be  absolute  in  the 
first  instance  in  the  t^o  following  cases  only,  viz., 
first,  for  nonpayment  of  costs  on  a  Master's  aliocatur; 
secondly,  against  a  sheriff  for  not  obeying  a  rule  to 
return  a  writ  or  to  bring  in  the  body. 

And  where  a  rule  of  court  ordering  payment  of  costs  was  a  rule, 
making  a  judge's  order,  ordering  the  party  to  do  an  act,  a  rule 
of  court;  and  the  applicant  would  not  abandon  the  right  to  apply 
for  an  attachment  on  the  other  party  for  disobedience  of  the  order, 
a  rule  absolute  in  the  first  instance  was  refused  by  Crompton,  J. 
(Cri«p  V.  Grombridge,  L.  J.  27,  Q.  B.  183> 


Awards  and  Annuities. 

169.  Where  a  rule  to  show  cause  is  obtained  to  set 
aside  an  award  or  an  annuity,  the  several  objections 
thereto  intended  to  be  insisted  upon  at  the  time  of 
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moving  to  make  such  rule  absolute  shall  be  stated  in 
the  rule  to  show  cause. 

170.  Costs  may  be  taxed  on  an  award,  notwith- 
standing the  time  for  setting  aside  the  award  has  not 
elapsed. 

Miscellaneous. 

Ante,  p.  78.  171.  On  a  reference  to  the  Master  to  ascertain  the 
amount  for  which  final  judgment  is  to  be  signed,  the 
Master's  certificate  shall  be  filed  in  the  office  when 
judgment  is  signed. 

C.  L.  P.  A.  1852,  8.  94. 

172.  On  every  appointment  made  by  the  Master, 
the  party  on  whom  the  same  shall  be  served  shall  at- 
tend such  appointment  without  waiting  for  a  second,  or 
in  default  thereof,  the  Master  may  proceed  ex  parte 
on  the  first  appointment. 

173.  The  Master's  offices  in  the  several  courts  shall 
be  opened  in  term  time,  from  eleven  o'clock  in  the 
forenoon  till  five  o'clock  in  the  afternoon,  and  not  in 
the  evening,  and  in  the  vacation,  from  eleven  o'clock 
in  the  forenoon  till  three  o'clock  in  the  afternoon, 
except  between  the  10th  day  of  August  and  the  24th 
day  of  October,  when  they  arer  to  be  open  from  eleven 
in  the  morning  till  two  in  the  afternoon,  and  except  on 
Grood  Friday,  Easter  Eve,  Monday  and  Tuesday  in 
Easter  week,  Christmas  Day,  and  the  three  following 
days,  and  such  of  the  four  following  days  as  may  not 
fall  in  the  time  of  term,  but  not  otherwise — namely, 
the  Queen's  Birthday,  the  Queen's  Accession,  Whit 
Monday  and  Whit  Tuesday,  when  the  offices  shall  be 
closed. 

174.  In  all  cases  in  which  any  particular  number  of 
days,  not  expressed  to  be  clear  days,  is  prescribed  by 
the  rules  or  practice  of  the  court,  the  same  shall  be 
reckoned  exclusively  of  the  first  day,  and  inclusively 
of  the  last  day,  unless  the  last  day  shall  happen  to  fall 
on  a  Sunday,  Christmas  Day,  Grood  Friday,  or  a  day 
appointed  for  a  public  fast  or  thanksgiving,  in  which 
ease  the  time  shall  be  reckoned  exclusively  of  that  day 
also. 

See  Rowherry  v.  Morgan^  cited  C.  L.  P.  A.  1852,  ■.  27>  n.  (p.  29), 
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ante ;  and  as  to  payment  under  a  judge's  order,  Morris  t.  Barrett 
(L.  J.  29,  C.  P.  102). 

It  a  yet  somewhat  doubtful  whether  this  rule  applies  to  the 
time  limited  for  appearance  under  The  Summary  Procedure  on 
Bills  of  Exchange  Act ;  see  p.  285,  n.,  ante. 

175.  The  days  between  Thursday  next  before,  and 
the  Wednesday  next  after  Easter  Day,  and  Christmas 
Day,  and  the  three  following  days,  shall  not  be 
reckoned  or  included  in  any  rules,  notices,  or  other 
proceedings,  except  notices  of  trial  or  notices  of 
inquiry. 

176.  In  all  causes  in  which  there  have  been  no  pro- 
ceedings for  one  year  from  the  last  proceeding  had,  the 
party,  whether  plaintiff  or  defendant,  who  desires  to 
proceed,  shall  give  a  calendar  month's  notice  to  the 
other  party  of  his  intention  to  proceed.  The  sum- 
mons of  a  judge,  if  no  order  be  made  thereupon,  shall 
not  be  deemed  a  proceeding  within  this  rule.  Notice 
of  trial,  though  afterwards  countermanded,  shall  be 
deemed  a  proceeding  within  it. 

See  Minchiner  v.  Martin  (12  C.  B.  456)  (under  old  practice). 


FORMS  OF  PROCEEDINGS. 

The  forms  of  proceedings  contained  in  the  schedule 
hereunder  may  be  used  in  the  cases  to  which  they  are 
applicable,  with  such  alterations  as  the  nature  of  the 
action,  the  description  of  the  court  in  which  the  action 
is  depending,  the  character  of  the  parties,  or  the  cir- 
cumstances of  the  case  may  render  necessary  ;  but 
any  variance  therefrom,  not  being  in  matter  of  sub- 
stance, shall  not  affect  their  validity  or  regularity. 

SCHEDULE. 

1. — Form  of  an  Issue  in  General. 

In   the    Queen's    Bench    [or  "Common  Pleas,"  or 
"  Exchequer  of  Pleas,    as  the  case  may  be'}. 

The  day  of  ,  in  the  year  of  our  Lord 

18       {date  of  declaration.) 

{The  Venue.y^A,  B.  by  P.  A.  his  attorney  [or  "in 
person,"  as  the  case  may  hcy  and  as  in  the  declaration^] 
K.  •  Q 
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sues  C.D,y  who  has  been  summoned  to  answer  the 
said  A.  B.  by  virtue  of  a  writ  issued  on  the  day 

of  ,  in  the  year  of  our  Lord  ,  {the  date  of 

the  first  writ)  out  of  Her  Majesty's  Court  of  Queen's 
Bench,  [or  "Common  Pleas,"  or  "Exchequer  of  Pleas," 
as  the  case  may  be,"]  For,  [S^c.  Copy  the  declaration 
from  these  words  to  the  end,  and  all  the  pleadings, 
with  their  dates,  writing  each  plea  or  pleading  in  a 
separate  paragraph,  and  numbering  the  same  as  in 
the  pleading  delivered,  and  conclude  thus ;]  There- 
fore let  a  jury  come,  &c. 


2. — FoBH  OP  A  Nisi  Prius  Record. 

The  Nisi  Prius  record  will  be  a  copy  of  the  issue 
as  delivered  in  the  action.  It  must  be  engrossed  on 
parchment,  and  a  more  convenient  shape  than  that 
heretofore  in  use  must  be  adopted. 


3. — Form  of  a  Postea  on  a  Verdict  for  Plaintiff  on 
all  the  Issues  where  the  Cause  is  tried  in  London 
or  Middlesex,  and  where  the  Defendant  appears 
at  the  Trial. 

Afterwards,  on  the  day  of  ,  a.d.  , 

{the  first  day  of  the  sittings)  at  the  Guildhall  of  the 
City  of  London  [or  "at  Westminster  Hall,  in  the 
county  of  Middlesex,"]  before  the  Right  Honourable 
John  Lord  Campbell,  Her  Majesty's  Chief  Justice 
assigned  to  hold  pleas  in  the  court  of  our  Lady  the 
Queen  before  the  Queen  herself,  [or  if  in  the  Common 
Pleas  "  before  the  Right  Honourable  Sir  John  Jeryis, 
Knight,  Her  Majesty's  Chief  Justice  assigned  to  hold 
pleas  in  Her  Majesty's  Court  of  the  Bench,"  or  in  the 
Exchequer  "before  the  Right  Honourable  Sir  Fred- 
erick Pollock,  Knight,  Chief  Baron  of  Her  Majesty's 
Court  of  Exchequer,"]  come  the  parties  within  men- 
tioned by  their  respective  attorneys  within  mentioned^ 
and  a  jury  of  the  within  county  [or  "city"]  being 
summoned,  also  come,  who^  being  sworn  to  try  the 
matters  in  question  between  the  said  parties  upon  their 
oath,  say  that,  [&c.  stcUe  the  ajffhmaiive  or  negatine 
of  the  issue  as  it  is  found  for  the  plaintiff,  and  in  the 
terms  adopted  in  the  pleading. ^  \If  there  be  several 
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isfues  joined  and  tried,  then  say  "  as  to  the  first  issue 
withia  joined  upon  their  oath  sa^  that*'  {S^c.  state  the 
affirmative  or  negative  of  the  isstie  as  found  for 
plaintiff,)  ^'and  as  to  the  second  issue  within  joined, 
the  jury  aforesaid  upon  their  oath  say  that,"  (&c.  so 
proceed  to  state  the  finding  of  the  jury  on  all  the 
issues,y\  [  Conclude  with  an  assessment  of  the  dam* 
ages  thusi]  And  they  assess  the  damages  of  the 
plaintiff  on  occasion  of  the  premises  within  complained 
of  by  him,  over  and  above  his  costs  of  suit,  to  <£  , 

and  for  those  costs  to  40^.     Therefore,  &c. 


4. — ^The  like,  where  the  Cause  is  tried  at  the 

Assizes. 

Afterwards,  on  the  day  of  ,  a.d.         , 

(the  commission  day  of  the  assizes),  at  in  the 

countv  [or  "  city"]  of  ,  before  Sir  ,  Knight, 

and  Sir  ,  Knight,  Justices  of  our  said  Lady  tiie 

Queen,  assigned  to  take  the  assizes  in  and  for  the 
within  county  [or  "  city  and  county,"  or  "  town  and 
county,"  as  the  case  may  be\  come  the  parties  within 
mentioned  by  their  respective  attorneys  within  men- 
tioned ;  and  a  jury  of  the  said  county  [or  "  city  and 
county,"  or  "  town  and  county,"  as  the  case  may  be,"] 
being  summoned  also  come,  who,  being  sworn  to  try 
the  matters  in  question  between  the  said  parties,  upon 
their  oath  say  that  [&c.  state  the  negative  or  affirm- 
ative of  the  issue  as  it  is  found  for  the  plaintiff,  and 
in  the  terms  adopted  by  the  pleading,]  [If  there  be 
several  issues  joined  and  tried,  then  say  '*  as  to  the 
first  issue  within  joined,  upon  their  oath,  say  that," 
(&c.  state  the  affirmative  or  negative  of  the  issue  as 
it  is  found  for  the  plaintiff^,  "  and  as  to  the  second 
issue  within  joined,  the  jury  aforesaid,  on  their  oath 
aforesaid,  say  that,"  (&c.  so  proceed  to  state  theffnd^ 
ing  of  the  jury  on  all  the  issues),"]  [  Conclude  toith 
stating  an  assessment  of  the  damages,  thus :]  And 
they  assess  the  damages  of  the  plaintiff  on  occasion 
of  the  premises  within  complained  of  by  him,  over  and 
above  his  costs  of  suit,  to  £  ,  and  for  diose  coats 

to  40*.    Therefore,  kc. 


Q2 
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5. — Form  of  a  Judgment  for  Plaintiff  on  a 
Verdict  in  a  Town  Cause. 

\^Copy  the  Nisi  Prius  recordy  and  then  proceed 
thus  :J     Afterwards,  on  the  day  of  in  the 

year  of  our  Lord  [day  of  signing  final  judg- 

ment'] come  the  parties  aforesaid,  by  their  respective 
attorneys  aforesaid  [or  as  the  case  may  be,  if  they  have 
not  appeared  by  attorneys],  and  the  Right  Honour- 
able John  Lord  Campbell,  Her  Majesty's  Chief  Justice 
assigned  to  hold  Pleas  in  the  Court  of  our  Lady  the 
Queen  before  the  Queen  herself  [or  if  in  Common 
Pleas  "  the  Right  Honourable  Sir  John  Jervis,  Knight, 
Her  Majesty's  Chief  Justice  assigned  to  hold  Pleas 
in  Her  Majesty's  Court  of  the  Bench,  or  if  in  the  Ex- 
chequer "  the  Right  Honourable  Sir  Frederick  Pollock, 
Knight,  Chief  Baron  of  Her  Majesty's  Court  of  Ex- 
checjuer,"   or  "  the  Honourable  Sir  ,   Knight, 

before  whom  the  said  issue  was  (or  "issues  were") 
tried  in  the  absence  of  Her  Majesty's  Chief  Justice," 
&c.,  as  the  case  may  be],  hath  sent  hither  his  record 
had  before  him  in  these  words :  Afterwards  [S^c,  copy 
the  posted].  Therefore  it  is  considered  that  the  plain- 
tiff do  recover  against  the  defendant  the  said  moneys 
by  the  jurors  aforesaid  in  form  aforesaid  assessed  [or 
if  the  action  be  in  debt  and  the  jury  do  not  assess  the 
debt,  but  only  the  damages  and  forty  shillings  costs, 
then  say  "  do  recover  against  the  defendant  the  said 
debt  of  ,  and  the  moneys  by  the  jurors  aforesaid 

in  form  aforesaid  assessed"]  ;  and  also  £  for  his 

costs  of  suit  by  the  court  here  adjudged  of  increase  to 
the  plaintiff,  which  said  moneys  and  costs  [or  "  debt, 
damages  and  costs"]  in  the  whole  amount  to  £ 

[In  the  margin  of  the  roll,  opposite  the  words 
"  Therefore  it  is  considered,"  write  "  Judgment  signed 
the  day  of  ,  a.d.  ,"  stating  the  day 

of  signing  the  judgment] 


6. — The  like,  in  a  Cause  tried  at  the  Assizes. 

[Copy  the  Nisi  Prius  record,  and  then  proceed 
thus : J  Afterwards,  on  the  day  of  in  the 

year  of  our  Lord  (day  of  signing  final  judgment), 
come  the  parties  aforesaid,  by  their  respective  attomies 
aforesaid  (or  as  the  case  may  be) ;  and  Sir  , 
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Knight,  and  Sir  ,  Knight,  justices  of  our  Lady 

the  Queen  assigned  to  take  the  assizes  in  and  for  the 
said  county  [or  "  city  and  county,"  &c.,  as  the  case 
may  he\  before  whom  the  said  issue  was  \or  ^'  issues 
were"]  tried,  have  sent  hither  their  record  had  before 
them  in  these  words.  Afterwards  [&c.  Conclude  as 
directed  in  the  preceding  form']. 


7. — Form  of  an  Issue  where  it  is  directed  to  be 
tried  by  the  Sheriff,  &c. 

[Commence  the  issue  as  in  the  Form  No.  1,  above 
prescribed.  Then  copy  all  the  pleadings,  and  after 
the  joinder  of  issue  proceed  as  follows :]  And  for- 
asmuch as  the  sum  sought  to  be  recovered  in  this  suit, 
and  indorsed  on  the  said  writ  of  summons,  does  not 
exceed  20/.,  hereupon  on  the  day  of  in 

the  year  {teste  of  writ  of  trial),  pursuant  to  the 

statute  in  that  case  made  and  provided,  the  sheriff 
[or  "  the  judge  of  ,  being  a  court  of  record  for 

the  recovery  of  debt  in  the  said  county,"  as  the  case 
may  be\  is  commanded  that  he  summon  twelve,  &c., 
who  neither,  &c.,  who  shall  be  sworn  truly  to  try  the 
issue  [or  "  issues,"]  above  joined  between  the  parties 
aforesaid,  and  that  he  proceed  to  try  such  issue  [or 
^^  issues"]  accordingly ;  and  when  the  same  shall  have 
been  tried  that  he  make  known  to  the  court  here  what 
shall  have  been  done  by  virtue  of  the  writ  of  our 
Lady  the  Queen  to  him  in  that  behalf  directed,  with 
the  finding  of  the  jury  thereon  indorsed,  on  the 
day  of  ,  &c. 


8.— Form  of  a  Writ  of  Trial  before  the 

Sheriff,  &c. 

Victoria,  by  the  grace  of  Grod  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender 
of  the  Faith,  to  the  sheriff  of  ,  [or  "  to  the  judge 

of  ,  being  a  court  of  record  for  the  recovery  of 

debt  in  our  county  of  ,"  as  the  case  may  be,'] 

greeting :   Whereas  A.  B.  in  our  Court  of  Queen's 
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Bench  [or  "  Common  Pleas,"  or  "Exchequer  of  Pleas,* 
us  the  case  may  he"]  at  Westminster,  on  the  (date 

of  first  writ  of  summons)  day  of  ,  in  the  year 

of  our  Lord  unpleaded  C.  D,  in  an  action  for 

[&c.  here  recite  the  declaration  in  the  past  tense^^ 
and  the  plaintiff  claimed  £  :  And  whereas  the 

defendant  on  the  {date  of  plea)  day  of 

last,  hy  his  attorney  (or,  as  the  case  may  be,) 

came  into  our  said  court,  and  said  f&c.  here  recite  the 
pleas  and  pleadings  to  the  joinder  of  issue'\  :  And 
whereas  the  sum  sought  to  be  recovered  in  the  said 
action,  and  indorsed  on  the  writ  of  summons  therein, 
does  not  exceed  20/. ;  and  it  is  fitting  that  the  issue 
[or  "issues"]  joined  as  aforesaid  should  be  tried 
"before  you  the  said  sheriff  [or  ** judge,"  as  the  case 
may  Be^  :  We,  therefore,  pursuant  to  the  statute  in 
such  case  made  and  provided,  command  you  that  yon 
do  summon  twelve  free  and  lawful  men  of  yonr  county 
duly  qualified  according  to  law,  who  are  in  nowise 
akin  to  the  plaintiff  or  to  the  defendant-,  who  shall  be 
sworn  truly  to  try  the  said  issue  [or  "  issues"]  joined 
between  the  parties  aforesaid,  and  that  you  proceed  to 
try  such  issue  [or  "  issues"]  accordingly ;  and  when 
the  same  shall  have  been  tried  in  manner  aforesaid  we 
command  you  that  you  make  known  to  us  [or  in  the 
Common  Pleas  "  to  our  justices,"  or  in  the  Exchequer 
"  to  the  Barons  of  our  said  Exchequer,"  as  the  ease 
may  be,^  at  Westminster,  what  shall  have  been  done 
hy  virtue  of  this  writ,  with  the  finding  of  the  jury 
hereon  indorsed,   on   the    .  day  of  next. 

Witness  [name  of  the  Chief  Justice,  or  of  the 

Chief  Baron  if  the  action  is  in  the  Exchequer']  at 
Westminster,  the  day  of  in  the  year  or  our 

Lord 


9.  Form  of  L^dorseboint  on  the  Writ  of  Trial  of 

the  Verdict. 

Afterwards,  on  the  day  of  ,  in  the  year 

of  our  Lord  [^y  ^f  trial'\  before  me,  sheriff 

of  the  county  of  ,  [or  "judge  of  the  court  of 

"]  came  as  well  the  within-naraed  plaintiff  as 
the  within-named  defendant,  by  their  respective  attor- 
neys within  named,  [or,  as  the  case  may  he,"}  and  the 
jmtRis  of  the  jury  by  me  duly  summoned,  as  within. 
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commanded,  also  came,  and  being  dulj  sworn  to  try 
the  issue  [or  '^  issues"]  within  mentioned  on  their  oath, 
said  that  f^c.  here  state  the  finding  of  the  jury  as  in 
a  postea  on  a  trial  at  Nisi  Prius']. 

The  answer  to  S,  S,,  sheriff. 


10. — The  Like,  in  case  a  Nonsuit  takes  place. 

J' Proceed  as  in  the  above  form^  hut  after  the  words 
uly  sworn  to  try  the  issue  within  mentioned,"  pro- 
ceed  as  follows  :J  and  were  ready  to  give  their  ver- 
dict in  that  behalf;  but  the  plaintiff  being  solemnly 
called,  came  not,  nor  did  he  ^ther  prosecute  his  said 
suit  against  the  defendant. 


11. — FoEH  OF  JtiDOMENT  for  the  Plaintiff  after  Trial 

before  the  Sheriff. 

[  Copy  the  issue,  and  then  proceed  as  follows :] 
Afterwards,  on  the  day  of  in  the  year  of 

our  Lord  [day  of  signing  final  judgment^ 

come  the  parties  aforesaid,  by  their  respective  attorneys 
aforesaid  \as  the  case  may  be\  and  the  said  sheriff 
[or  "judge,"  as  the  case  may  be^,  before  whom  the 
said  issue  [or  "  issues"]  came  on  to  be  tried,  hath  sent 
hither  the  said  last-mentioned  writ,  with  an  indorse- 
ment thereon,  which  said  indorsement  is  in  these 
words ;  to  wit  [copy  the  indorsement"].  Therefore  it 
is  considered,  &c.  (conclude  as  in  other  cases.  See 
the  form  supra.  No,  5.] 


WRITS  OF  EXECUTION. 

No.  1. — ^Writ  of  Fieri  Facias  on  a  Judgment  for 

Plaintiff. 

Yict(N*ia,  by  the  grace  of  Grod  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender 
of  the  Faith ;  to  the  sheriff  of  greeting.     We 

oommand  yon,  that  [If  sued  out  of  the  Court  of 
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(n)  The  day 
on  which  the 
judgment 
was  entered 
up,  or  if  en- 
tered up 
prior  to  the 
1st  of  Octo- 
ber, 1838, say 
"  trom  the 
Ist  day  of 
October  In 
the  year  of 
our  Lord 
1838,"  omit- 
ting the 
words  "  on 
which  day 
the  Judg- 
ment afore- 
said was  en- 
tered up." 


Exchequer,  say  "We  command  you,  that  yoa  omit 
not  by  reason  of  any  liberty  of  your  county,  but  that 
you  enter  the  same,  and"]  of  the  goods  and  chattels 
of  C  D.  in  your  bailiwick  you  cause  to  be  made 
£,  [the  amount  of  all  the  monies  recovered  by 

the  judgment^  which  A,  B.  lately  in  our  Court  of 
Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer 
of  Pleas,"  as  the  case  may  be],  recovered  against  him, 
whereof  the  said  C,  D,  is  convicted,  together  with 
interest  upon  the  said  sum  at  the  rate  of  four  pounds 
per  centum  per  annum  from  the  day  of  in 

the  year  of  our  Lord  (a),  on  which  day  the 

judgment  aforesaid  was  entered  up,  and  have  that 
money,  with  such  interest  as  aforesaid,  before  us  \or 
in  the  Common  Pleas  "before  our  justices,"  or  in  the 
Exchequer  "  before  the  barons  of  our  Exchequer,"  as 
the  case  may  be\  at  Westminster  immediately  after 
the  execution  hereof,  to  be  rendered  to  the  said  A.  B.; 
and  that  you  do  all  such  things  as  by  the  statute 
passed  in  the  second  year  of  our  reign  you  are  autho- 
rized and  required  to  do  in  this  behalf.  And  in  what 
manner  you  shall  have  executed  this  our  writ  make 
appear  to  us  [or  in  the  Cotnmon  Pleas  "to  our  jus- 
tices," or  in  the  Exchequer  "  to  the  barons  of  our 
Exchequer,"  as  the  case  may  be"},  at  Westminster 
immediately  after  the  execution  hereof,  and  have  you 
there  then  this  writ.     Witness,  at  Westminster, 

the  day  of  in  the  year  of  our  Lord 


No.  2. — Writ  of  Fieri  Facias  on  a  Judgment  for 

Defendant. 

Victoria,  by  the  grace  of  Grod  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender 
of  the  Faith ;  to  the  sheriff  of  greeting.     We 

command  you,  that  you  cause  to  be  made  [If  sued  out 
of  the  Court  of  Exchequer  "  that  you  omit  not  by 
reason  of  any  liberty  of  your  county,  but  that  you 
enter  the  same,  and  cause  to  be  made"]  of  the  goods 
and  chattels  in  your  bailiwick  of  A.  B,  £  ,  which 

lately  in  our  Court  of  Queen's  Bench  [or  "  Common 
Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  be], 
were  awarded  to  C.  D,,  for  the  costs  of  defence  in  an 
action  lately  prosecuted  in  our  said  court  by  the  said 
A,  B.  against  the  said  C  Z>.,  whereof  the  said  A.  B, 
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18  convicted,  together  with  interest  on  the  said  sum  at 
the  rate  of  four  pounds  per  centum  per  annum  from 
the  day  of  in  the  year  of  our  Lord  (o),  («)  The  day 

on  which  day  the  judgment  aforesaid  was  entered  up,  Judgment 
and  have  you  that  money  before  us  {or  in  the  Common  ^^  entered 
Pleas  "  before  our  justices,"  or  in  the  Exchequer  tered'np  *° 
"before  our  barons,"  as  the  case  may  b€\  at  West-  fJ{*J/ocu^ 
minster,  immediately  af^r  the  execution  hereof,  to  be  ber,  isss,  wj 
rendered  to  the  said  C.  Z>.;  and  that  you  do  all  such  i'.fSJJ^f* 
things  as  by  the  statute  passed  in  the  second  year  of  October  in 
our  reign  you  are  authorized  and  required  to  do  in  this  ©q*  ISrt^' 
behalf.     And  in  what  manner  you  shall  have  executed  isss,"  omit- 
this  our  writ  make  appear  to  us  [or  in  the  Common  worde "  on 
Pleas  "  to  our  justices,"  or  in  the  Exchequer  "  to  the  J?'?^***^ 
barons  of  our  Exchequer,"  as  the  case  may  be'\,  at  mem  afore- 
Westminster,  immediately  after  the  execution  hereof,  ^J^^'J,*'*' 
and  have  you  there  then  this  writ.     Witness  at 

Westminster,  the  day  of  in  the  year  of 

our  Lord 


No.  3.— Writ  of  Fieri  Facias  on  a  Rule  for  Pay- 
ment of  Money. 

Victoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender 
of  the  Faith ;  to  the  sheriff  of  greeting.     We 

command  you,  that  [7/*  sued  out  of  the  Court  of 
Exchequer,  say,  "  We  command  you,  that  you  omit 
not  by  reason  of  any  liberty  of  your  county,  but  that 
you  enter  the  same,  and"]  of  the  goods  and  chattels 
of  C.  D,  in  your  bailiwick  you  cause  to  be  made 
£  which  lately  in  our  Court  of  Queen's  Bench 

[or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as 
the  case  may  6e],  by  a  rule  of  our  said  court  dated 
the  day  of  a.d.  were  ordered  to  be 

paid  by  the  said  C  D.  to  A.  B.;  and  that  of  the  said 
goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick 
you  further  cause  to  be  made  interest  upon  the  said 
sum  at  the  rate  of  four  pounds  per  centum  per  annum 
from  the  day  of  in  the  year  of  our  Lord 

(6),  on  which  day  the  said  rule  was  made,  and  ^*^^J.*?*^,^ 
have  that  money,  together  with  such  interest  as  afore-  niie  wm 
said,  before  us  lor  in  the  Common  Pleas  "  before  our  ^^[^^^^^ 
justices,"  or  in  the  Exchequer  ''before  the  barons  of  prior  to  the 
our  Exchequer,"  as  the  case  may  fte],  at  Westminster  Jjj.®[g^^,- 
immediately  after  the  execution  hereof,  to  be  rendered  **  ttom  the 
to  the  said  A.  B,;  and  that  you  do  all  such  things  as  ol^tober^to 

Q5 
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the  jrear  of     by  the  Statute  passed  in  the  seoond  year  of  our  reign 

i838,''^t-   you  are  authorized  and  required  to  do  in  this  behi^. 

t^ng  the         And  in  what  manner  you  shall  have  executed  this  oar 

which  d«y      writ  make  ^>peair  to  us  [or  in  the  Common  Plea*  "to 

theuidniia  ^yp  justices,"  or  in  the  Exchequer  "to  the  barons  of 

our  Exchequer,"  as  the  case  may  be"],  at  Westminster, 

immediately  after  the  execution  hereof,  and  have  you 

there  then  this  writ.     Witness,  at  Westminster, 

the  day  of  in  the  year  of  our  Lord 


No.  4. — Writ  of  Fieri  Facias  on  a  Rule  for  Pay- 
ment of  Money  and  Costfi. 

Victoria,  by  the  grace  of  Grod  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith ;  to  the  sheriff  of  greeting.     We  com- 

mand you,  that  \If  sued  out  of  the  Court  of  Ex- 
chequer ^  say  **  We  command  you,  that  you  omit  not 
by  reason  of  any  liberty  of  your  county,  but  that  you 
enter  the  same,  and"]  of  the  goods  and  chattels  of 
C  D.  in  your  bailiwick  you  cause  to  be  made 
£,  which  lately  in  our  Court  of  Queen's  Bench 

[or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as 
the  case  may  he,"]  by  a  rule  of  our  said  court  dated 
the  day  of  in  the  year  of  our  Lord  were 
ordered  to  be  paid  by  the  said  C  D,  to  A,  B.y  together 
with  certain  costs  in  the  said  rule  mentioned,  which 
said  costs  have  been  taxed  and  allowed  by  our  said 
court  at  £  ;  and   that  of  the   said  goods  and 

chattels  of  the  said  C  D,  in  your  bailiwick  you  further 
cause  to  be  made  interest  upon  the  said  two  several 
siuns  at  the  rate  of  four  pounds  per  centum  per  annum 
from  the  day  of  in  th6  year  of  our 

(a)  The  day    Lord  (a),  and  have  those  moneys,  together  with 

cmu  wera  *  Budi  interest  as  aforesaid,  before  us  [or  in  the  Common 
the'cMU '  P^o^  "  before  our  justices,"  or  in  the  Exchequer 
werauxed  "before  the  barons  of  our  Exchequer,"  as  the  case 
ruie'made  '"^^  ^^']  *^  Westminster,  immediately  after  the  execu- 
and  you  seek  tiou  h^eof,  to  be  rendered  to  the  said  A,  B.  ;  and  that 
SmtTtiT;  you  do  all  such  things  as  by  the  statute  passed  in  the 
prtadpai  second  year  of  our  reign  you  are  authorized  and 
thttlStoof'  required  to  do  in  this  behalf.  And  in  what  manner 
the  latter,  jou  shall  have  executed  this  our  writ  make  appear  to 
aiterthe  US  [or  t'fi  the  Common  Pleas  "  to  our  justices,"  or  in 
*»™~:  the  Exchequer  "  to  the  barons  of  our  Exchequer,"  as 
'MTUDf  .      ^  ^^^^  ^^^  ^^^  ^  Westminster  immediately  after 

the  execution  hereof,  and  have  you  there  then  this 
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writ    Witness  at  Westminster,  the  day 

of  in  the  year  of  our  Lord 


No.  5. — Writ  of  Fieri  Facias  on  a  rule  for  Payment 

of  Costs  only. 

Victoria^  by  the  grace  of  God  of  the  United  King* 
dom  of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith ;  to  the  sheriff  of  greeting.     We  com** 

mand  you,  that  \If  sued  out  of  the  Exchequer^  say 
**  ^e  command  you,  that  you  omit  not  by  reason 
of  any  liberty  of  your  county,  but  that  you  enter  the 
same,  and"]  of  the  goods  and  chattels  of  C  D,  in 
your  bailiwick  you  cause  to  be  made  £  for  certain 
costs  which  by  a  rule  of  our  Court  of  Queen's  Bench 
[or  '< Common  Pleas,"  or  ''Exchequer  of  Pleas,"  as 
ike  ease  may  6«,]  dated  the  day  of  in  the 

year  of  our  Lord  were  ordered  to  be  paid  by  the 

said  C  2>.  to  A.  B.,  which  said  costs  have  been  taxed 
and  allowed  by  our  said  court  at  the  said  sum,  and 
that  of  the  said  goods  and  chattels  of  the  said  C,  D. 
in  your  bailiwick  you  further  cause  to  be  made  interest 
upon  the  said  sum  at  the  rate  of  four  pounds  per 
centum  per  annum  from  the  day  of  in  the  year 
of  our  Lord  (a)  and  have  that  money,  together  (•)  The  day 

with  such  interest  as  aforesaid,  before  us  [or  in  the  JJ^J^^*^ 
Common  Pleas ''  before  our  justices,"  or  in  the  Exehe"  taxed,  or  if 
quer  **•  before  the  barons  of  our  Exchequer,"  as  the  ease  ilJ^STmoce 
may  beA  at  Westminster,  immediately  after  the  exe*  thaooneau 
cution  hereof   to  be  rendered  to  the  said  A.  B. ;  dayonWhieii 
and  that  you  do  all  such  thines  as  by  the  statute  tteiaatai. 
passed  in  the  second  year  of  our  reign  you  are  au-  mude. 
thorixed  and  required  to  do  in  this  behalf.    And  in 
what  manner  you  shall  haye  executed  this  our  writ 
make  appear  to  us  [or  in  the  Common  Pleas  '*  to  our 
justices,"  or  in  the  Exchequer  "  to  the  barons  of  our 
Exchequer,"  as  the  case  may  be,]  at  Westminster  im« 
mediately  after  the  execution  hereof^  and  haye  you 
there  then  this  writ.    Witness  at  Westminster, 

the  day  of  in  the  year  of  our  Lord 


No.  6.— Writ  op  Fieri  Facias  on  a  Judgment  of 
an  Inferior  Court  removed  into  one  of  the  Supe- 
rior Courts. 

Victoria,  by  the  Grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Lreland  Queen,  Defender  of 
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the  Faith ;  to  the  sheriff  of  greeting.     We  com- 

mand you,  that  [If  sued  out  of  the  Court  of  Ex^ 
chequer^  say  "  We  command  you,  that  you  omit  not, 
by  reason  of  any  liberty  of  your  county,  but  that  you 
enter  the  same,  and**]  of  the  goods  and  chattels  of 
C.  D,  in  your  bailiwick  ^ou  cause  to  be  made 
£,  which  A.  B.  lately  in  [insert  the  style 

of  the  court],  by  the  judgment  of  the   said  court, 
recovered  against  the  said   C.  J9.,  whereof  the  said 
C.  D.  is  convicted,  and  which  judgment  was  after- 
wards, on  the  day  of  in  the  year  of  our 
Lord            removed  into  our  Court  of  Queen's  Bench 
[or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as 
the  case  may  6e,]  by  virtue  of  an  order  of  that  our 
said  court  [or  "  of            one  of  the  justices  of  that 
our  said  court,"  as  the  case  may  be\  in  pursuance  of 
the  statute  in  such  case  made  and  provided,  and  the 
costs  attendant    upon    the  application   for  the  said 
order  and  upon  the  said  removal  were,  on  the 
day  of            in  the  year  of  our  Lord  ,  taxed 
and  allowed  by  our  said  Court  of  Queen's  Bench  [or 
"Common  Pleas,"  or  "Exchequer  of  Pleas,"  as  the 
case  may  be,"]  at  £             ;  and  we  further  conmiand 
you,  that  of  the  said  goods  and  chattels  of  the  said 
C  D.  in  your  bailiwick  you  further  cause  to  be  made 
(«)Thecottf  the  said  £             (a),  together  with  interest  on  the 
upon  the        said  two  several  sums  at  the  rate  of  four  pounds  per 
removal  of     centum  per  annum  from  the  said            day  of 
out  of  the       in  the            year  of  our  Lord            {b)  ;   and  that 
Court  Into      J^^  have  that  money,  with  such  interest  as  aforesaid, 
the  Superior   before  US  [or  in  the  Common  Pleas  "  before  our  jus- 
Court,           tices,"  or  in  the  Exchequer  "  before  the  barons  of  our 
on  which*the  Exchequer,"  a«  the  case  may  6e,]  at  Westminster  im- 
eoitsofre-     mediately  after  the  execution  hereof,  to  be  rendered 
taxed.           to  the  Said  A.  B»\  and  that  you  do  all  such  things  as 
by  the  statute  passed  in  the  second  year  of  our  reign 
you  are  authorized  and  required  to  do  in  this  behalf. 
And  in  what  manner  you  shall  have  executed  this 
our  writ  make  appear  to  us  for  in  the  Common  Pleas 
**  to  our  justices,"  or  in  the  Exchequer  "  to  the  barons 
of  our  Exchequer,"  as  the  case  may  fte,]  at  West- 
minster inmiediately  after  the  execution  hereof,  and 
have  you  there  then  this  writ.     Witness  at 
Westminster,  the            day  of           in  the  year  of 


S  of  our  Lord 
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No.  7.  —Writ  of  Fieri  Facias  on  a  rule  or  Order 
for  payment  of  Money  made  in  an  Inferior  Court, 
and  removed  into  one  of  the  Superior  Courts. 

Victoria,  by  the  Grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender 
of  the  Faith.  We  command  you  that  \^If  sued  out  of 
the  Court  of  Exchequer^  say  "  We  command  you, 
that  you  omit  not  by  reason  of  any  liberty  of  your 
county,  but  that  you  enter  the  same,  and"]  of  the 
goods  and  chattels  of  C  D.  in  your  bailiwick  you 
cause  to  be  made  £  ,  which  lately  in 

[insert  the  style  of  the  court],  by  a  rule  [or  "  order"] 
of  the  said  court,  entitled,  |  as  the  case  may  be], 

were  by  the  said  court  ordered  to  be  paid  by  the 
said  C,  D.  to  A,  B,  ;  and  which  rule  [or  "order"] 
was  afterwards,  on  the  day  of  in  the 

year  of  our  Lord  ,  removed  into  our  Court  of 

Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer 
of  Pleas,"  as  the  case  may  6e,l  by  virtue  of  an  order 
of  that  our  said  court,  [or  "of  ,   one  of  the 

justices  of  that  our  said  court,"  as  the  case  may  be,] 
in  pursuance  of  the  statute  in  that  case  made  and 
provided,  and  the  costs  and  charges  attendant  upon 
the  application  for  the  said  last-mentioned  order  and 
upon  the  said  removal  were,  on  the  day  of 

in  the  year  of  our  Lord  ,  taxed  and  allowed  by 
our  said  Court  of  Queen's  Bench  [or  "Common 
Pleas"  or  "  Exchequer  of  Pleas,"  as  the  case  may  be,] 
at  £  ;  and  we  further  command  you,   that  of 

the  said  goods  and  chattels  of  the  said  C.  D.  in  your 
bailiwick  you  further  cause  to  be  made  the  said 
£  (a),    together  with    interest    on    the  said  («)Thecoit« 

two  several  sums  at  the  rate  of  four  pounds  per  uie^iTof* 
centum  per  annum  from  the  said         day  of  {b),  *}*•  ??{*!*" 

and  that  you  have  those  moneys,   with  such  inte-  the  superior 
rest  as  aforesaid,  before  us  [or  in  the  Common  Pleas  ^°"^- 
"before  our  justices"  or  in  the  Exchequer  "before  on^hfch^he 
the  barons  of  our  Exchequer,"  as  the  case  may  be,!  cost*  of  ne- 
at Westminster  immediately  after  the  execution  hereof  JSie  onLe* 
to  be  rendered  to  the  said  A.  B,  ;  and  that  you  do  inferior 
all  such  things  as  by  the  statute  passed  in  the  second  the**superior 
year  of  our  reign  you  are  authorized  and  required  court  were 
to  do  in  this  behalf.     And  in  what  manner  you  shall 
have  executed  this  our  writ  make  appear  to  us  [or 
in  the  Common  Pleas  "  to  our  justices"  or  in  the 
Exchequer  "  to  the  barons  of  our  Exchequer,"  cu  the 
case  may  be,]  at  Westminster  immediately  after  the 
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execution  hereof,  and  have  jou  there  then  this  writ. 
Witness  at  Westminster,  the  day  of 

in  the  year  of  our  Lord 


No.  8. — Writ  of  Fieri  Facias  on  a  Rule  or  Order 
for  Payment  of  Money  and  Costs  made  in  an  In- 
ferior Court,  and  removed  into  one  of  the  Superior 
Courts. 

Victoria,  by  the  Grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith  ;  to  the  sheriff  of  greeting.     We  com- 

mand you,  tliat  for,  If  sued  out  of  the  Court  of  Ex^ 
chequer y  say,  *'  We  command  you,  that  you  omit  not 
by  reason  of  any  liberty  of  your  county,  but  that  you 
enter  the  same,  and'*]  of  the  goods  and  chattels  of 
C.  D,  in  your  bailiwick  you  cause  to  be  made  £  , 

which  lately  in  [insert  the  style  of  the  court]y 

by  a  rule  [or  "order"]  of  the  said  court,  entitled, 
[as  the  case  may  6e],  were  by  the  said  court  ordered 
to  be  paid  by  the  said  C  D»  to  A.  B.^  and  also  £, 
for  the  costs  of  the  said  rule  [or  "  order"]  by  the  said 
court  also  ordered  to  be  paid  by  the  said  C  D,  to  the 
8aid  A.  B.  ;  which  said  rule  [or  "  order"]  was  after- 
wards, on  the  day  of  in  the  year  of  our 
Lord        ,  removed  into  our  Court  of  Queen's  Bench 
[or  "Common  Pleas,"  or  "Exchequer  of  Pleas,"  as 
the  case  may  fte,]  by  an  order  of  that  our  said  court 
[or  "  of            one  of  the  justices  of  that  our  court," 
as  the  case  may  be,]  in  pursuance  of  the  statute  in 
such  case  made  and  provided  ;  and  the  costs  and 
charges  attendant  upon  the  application  for  the  said 
last-mentioned  order  and  upon  the  said  removal  were, 
on  the         day  of           in  the  year  of  our  Lord  , 
taxed  and  allowed  by  our  said  Court  of  Queen's  Bench 
[or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the 
case  may  be,]  at  £         ;  and  we  further  command  you, 
that  of  the  said  goods  and  chattels  of  the  said  C  D.  in 
your  bailiwick  you  further  cause  to  be  made  the  said 
(•)Theeoati  £            (a),   together  with  the  interest  on  the  said 
thenSTfrom  three  sevend  sums  at  the  rate  of  four  pounds  per 
oa  I? Into'    <^®°*"™  P®**  annum  from  the  said             day  of 
the  Superior   in  the  year  of  our  Lord            (b),  and  that  you  have 
Court.          those  moneys,  with  such  interest  as  aforesaid,  before 
on  whkh  tL  "®  [^^  *'*  ^^^  Common  Pleas  "  before  our  justices,"  or 
eoetsofre-     tit  the  Exchequer  "before  the  barons  of  our  Ex- 
rato ISmn**    chequer,"  as  the  case  may  be,"]  at  Westminster  imme- 
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difttelj  after  the  execution  hereof,  to  be  rendered  to  the  inferior 
the  said  A.  B,  ;  and  that  you  do  all  such  things  as  bj  ^h^sup^or 
the  statute  passed  in  the  second  year  of  o«ir  reign  jou  c<^  ^^^ 
are  authorized  and  required    to  do   in  this  behalf. 
And  in  what  manner  you  shall  have  executed  this 
our  writ  make  appear  to  us  [or  in  the  Common  Pleas 
'*to  our  justices,**  or  in  the  Exchequer  "to  the  barons 
of  our  Exchequer,**  as  the  case  may  6e,]  at  West- 
minster immediately  after  the  execution  hereof^  and 
have  you  there  then  this  writ.     Witness  at 

Westminster,  the  day  of  m  the  year  of 

our  Lord 


No.  9.— Writ  of  Elegit  on  a  Judgment  for 

Plaintiff. 

Victoria,  by  the  Grace  of  Grod  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith;  to  the  sheriff  of  greeting.     Whereas 

A,  jB.,  lately  in  our  Court  of  Queen's  Bench  [or  "  Com- 
mon Pleas,"  or  "Exchequer  of  Pleas,**  as  the  case 
may  he^"]  by  the  judgment  of  the  same  court  recovered 
against  C,  D.  £  [the  amount  of  all  the  moneys 

recovered  by  the  judgment^  whereof  the  said  Cx). 
is  convicted,  and  afterwards  the  said  A,  B.  came  into 
our  sfud  court,  and  according  to  the  form  of  the 
statutes  in  such  case  made  and  provided,  chose  to  be 
delivered  to  him  all  the  goods  and  chattels  of  the  said 
CD,  in  your  bailiwick,  except  his  oxen  and  beasts  of 
the  plough,  and  also  such  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditaments,  including  lands  and 
hereditaments  of  copyhold  or  customary  tenure,  in 
your  bailiwick,  as  the  said  CD.  or  any  person  in 
trust  for  him  was  seised  or  possessed  of  on  tiie 
day  of  in  the  year  of  our  Lord  (a),  on  (a)Theder 

which  day  the  judgment  aforesaid  was  entered  up,  or  JJdgSlent**** 
at  any  time  afterwards,  or  over  which  the  said  C  D,  wu  entered 
on  that  day,  or  at  any  time  afterwards,  had  any  dispo-  °^' 
Bing  power  which  he  might,  without  the  assent  of  any 
otlier  person,  exercise  for  his  own  benefit,  to  hold  to 
him  the  said  goods  and  chattels  as  his  proper  goods 
and  chattels,  and  to  hold  the  said  lands,  tenements, 
rectories,  tithes,  rents,  and  hereditaments  respectively, 
according  to  the  nature  and  tenure  thereof^  to  him  and 
to  his  assigns,  according   to  the  form  of  the  said 
statutes,  until  the  said  sum,  together  with  interest 
thereon  at  the  rate  of  four  pounds  per  centum  per 
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(6)  The  day 
on  which  the 
judgment 
wan  entered 
up,  or  in  case 
the  judg- 
ment WEI  en- 
tered up 
prior  to  the 
lit  of  Octo- 
ber, 1838.  »ay 
*•  from  the 
Ist  day  of 
October  tn 
the  year  of 
our  Lord 
1838." 


(c)  The  day 
on  which  the 
Judgment 
wa«  entered 
up. 


annum  from  the  day  of  in  the  year  of  our 

Lord  (A),  shall  have  been  levied.     Therefore  we 

command  you  that,  \If  sued  out  of  the  Court  of 
Exchequer y  say  "Therefore  we  command  you,  that 
you  omit  not,  by  reason  of  any  liberty  of  your  county, 
but  that  you  enter  the  same  and"]  without  delay,  you 
cause  to  be  delivered  to  the  said  A,  B.  by  a  reasonable 
price  and  extent  all  the  goods  and  chattels  of  the  said 
C  D,  in  your  bailiwick,  except  his  oxen  and  beasts  of 
the  plough,  and  also  all  such  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditaments,  including  lands  and 
hereditaments  of  copyhold  or  customary  tenure,  in 
your  bailiwick,  as  the  said  C,  D,  or  any  person  in 
trust  for  him  was  seised  or  possessed  of  on  the  said 
day  of  (c),  or  at  any  time  afterwards,  or 

over  which  the  said  C.  D,  on  that  day,  or  at  any  time 
afterwards,  had  any  disposing  power,  which  he  mighty 
without  the  assent  of  any  other  person,  exercise  for 
his  own  benefit,  to  hold  the  said  goods  and  chattels  to 
the  said  A,  B,  aa  his  proper  goods  and  chattels,  and 
also  to  hold  the  said  lands,  tenements,  rectories,  tithes, 
rents,  and  hereditaments  respectively,  according  to  the 
nature  and  tenure  thereof,  to  him  and  to  his  assigns, 
until   the  said   £  ,   together  with   interest  as 

aforesaid,  shall  have  been  levied.  And  in  what 
manner  you  shall  have  executed  this  our  writ. make 
appear  to  us  [^or  in  the  Common  Pleas  "to  our 
justices,"  or  in  the  Exchequer  "  to  the  barons  of  our 
Exchequer,"  as  the  case  may  6e,]  at  Westminster 
immediately  after  the  execution  hereof,  under  your 
seal  and  the  seals  of  those  by  whose  oath  you  shall 
make  the  said  extent  and  appraisement,  and  have  you 
there  then  this  writ.     Witness  at  Westminster, 

the  day  of  in  the  year  of  our  Lord 


No.  10. — Writ  of  Elegit  on  Rule  for  Payment  of 

Money. 

Victoria,  by  the  Grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith ;  to  the  sheriff  of  greeting.     Whereas 

lately  in  our  Court  of  Queen's  Bench, \or  " Common 
Pleas,"  or  "Exchequer  of  Pleas,"  as  the  case  may  he^ 
by  a  rule  of  the  said  court,  dated  the  day  or 

in  the    year  of  our  Lord  the  sum  of 

£  was  ordered  to  be  paid  by  C  D.  to  A,  B, 

and  afterwards  the  said  A.  B,  came  into  our  said  court 
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und,  according  to  the  form  of  the  statute  in  such  case 
'made  and  provided,  chose  to  be  delivered  to  him  all  the 
goods  and  chattels  of  the  said  C,  D,  in  your  bailiwick, 
except  his  oxen  and  beasts  of  the  plough,  and  also  all 
such  lands,  tenements,  rectories,  tithes,  rents,  and 
hereditaments,  including  lands  and  hereditaments  of 
copyhold  or  customary  tenure,  in  your  bailiwick,  as 
the  said  C  Z).,  or  any  person  in  trust  for  him,  was 
seised  or  possessed  of  on  the  day  of  in 

the  year  of  our  Lord  (a\  on  which  day  the  said  (a)  The  day 

rule  was  made,  or  at  any  time  afterwards,  or  over  JuiewM 
which  the  said  C  D.  on  that  day,  or  at  any  time  after-  made, 
wards,  had  any  disposing  power,  which  he  might,  with- 
out the  assent  of  any  other  person,  exercise  for  his 
own  benefit,  to  hold  to  him  the  said  goods  and  chattels 
as  his  proper  goods  and  chattels,  and  to  hold  the  said 
lands,  tenements,  rectories,  tithes,  rents,  and  heredita- 
ments respectively,  according  to  the  nature  and  tenure 
thereof,  to  him  and  to  his  assigns,  until  the  said  sum, 
together  with  interest  upon  the  same  at  the  rate  of 
four  pounds  per  centum  per  annum  from  the  said 
day  of  in  the  year  of  our  Lord  (a),  shall 

have  been  levied.     Therefore  we  command  you  that, 

SIf  sued  out  of  the  Court  of  Exchequer^  say  "  There- 
ore  we  conmiand  you,  that  you  omit  not  by  reason  of 
any  liberty  of  your  county,  but  that  you  enter  the 
same,  and"]  without  delay,  you  cause  to  be  delivered 
to  the  said  A.  B.,  by  a  reasonable  price  and  extent,  all 
the  goods  and  chattels  of  the  said  C,  D.  in  your  baili- 
wick, except  his  oxen  and  beasts  of  the  plough,  and 
also  all  such  lands,  tenements,  rectories,  tithes,  rents, 
and  hereditaments,  including  lands  and  hereditaments 
of  copyhold  or  customary  tenure,  in  your  bailiwick,  as 
the  said  (7.  D,  or  any  person  in  trust  for  him,  was 
seised  or  possessed  of  on  the  said  day  of  (a), 

or  at  any  time  afterwards,  or  over  which  the  said  C.  JJ. 
on  that  day,  or  at  any  time  afterwards,  had  any  dis- 
posing power,  which  he  might,  without  the  assent  of 
any  other  person,  exercise  for  his  own  benefit,  to  hold 
the  said  goods  and  chattels  to  the  said  A.  B,  bb  his 
proper  goods  and  chattels,  and  also  to  hold  the  said 
lands,  tenements,  rectories,  tithes,  rents,  and  heredita- 
ments respectively,  according  to  the  nature  and  tenure 
thereof,  to  him  and  to  his  assigns,  until  the  said 
£  ,   together  with  interest  as  aforesaid,  shall 

have  been  levied.  And  in  what  manner  you  shall 
have  executed  this  our  writ  make  appear  to  us  [or  in 
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the  Common  Pleas  "  to  our  justices,"  or  in  the  ExchC'^ 
quer  "to  the  barons  of  our  Exchequer/'  as  the  case 
may  be']  at  Westminster  immediately  after  the  exe- 
cution hereof,  under  your  seal  and  the  seals  of  those 
by  whose  oath  you  shall  make  the  said  extent  and 
appraisement,  and  have  you  there  then  this  writ. 
Witness  at  Westminster,  the  day  of 

in  the  year  of  our  Lord 


No.  11. — Writ  op  Elegit  on  a  Rule  for  Payment  of 

Money  and  Costs. 

Victoria,  by  the  Grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender 
of  the  Faith ;  to  the  sheriff  of  greeting.    Whereas 

lately  in  our  Court  of  Queen's  Bench  [or  "  Common 
Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  he\ 
by  a  rule  of  the  said  court,  dated  the  day  of 

in  the  year  of  our  Lord  the  sum  of  £ 

was  ordered  to  be  paid  by  CD,  to  A,  B.,  together 
with  certain  costs  in  the  said  rule  mentioned,  which 
said  costs  were  afterwards,  on  the  day  of 

in  the  year  of  our  Lord  taxed  and  allowed  by 

our  said  court  at  £  ;  and  afterwards  the  said 

A,  B.  came  into  our  said  court,  and,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided, 
chose  to  be  delivered  to  him  all  the  goods  and  chattels 
of  the  said  C,  D,  in  your  bailiwick,  except  his  oxen 
and  beasts  of  the  plough,  and  also  all  such  lands,  tene- 
ments, rectories,  tithes,  rents,  and  hereditaments,  in- 
cluding lands  and  hereditaments  of  copyhold  or  cus- 
tomary tenure,  in  your  bailiwick,  as  the  said  C  />.,  or 
any  one  in  trust  for  him,  was  seised  or  possessed  of  on 

^*^whichA   *^®  ^*^  ^^  ^  ^^®  ^^^  ^^  ®^^  Lord  (a), 

costs  of  the     or  at  any  time  afterwards,  or  over  which  the  said  C  D. 

uied  *"  ®^  *^**  ^*y^»  ^^  *^  ^^y  *^°*®  afterwards,  had  any  dis- 
posing power,  which  he  might,  without  the  assent  of 
any  other  person,  exercise  for  his  own  beneiit,  to  hold 
to  him  the  said  goods  and  chattels  as  his  proper  goods 
and  chattels,  and  to  hold  the  said  lands,  tenements, 
rectories,  titlies,  rents,  and  hereditaments  respectively, 
according  to  the  nature  and  tenure  thereof,  to  him  and 
to  his  assigns,  until  the  said  two  several  sums,  together 
with  interest  upon  the  same  at  the  rate  of  four  pounds 
per  centum  per  annum  from  the  said  day  of 

m  the  year  of  our  Lord  (a),  shall  have  been 

levied.     Therefore  we  command  you,  that,  [7/*  sued 
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out  of  the  Court  of  Exchequer^  $ay^  **  Therefore  we 
command  you,  that  yon  omit  not,  by  reason  of  any 
liberty  of  your  county,  but  that  you  enter  the  same, 
and"]  without  delay  you  cause  to  be  delivered  to  the 
said  A.  B,y  by  a  reasonable  price  and  extent,  all  the 
goods  and  chattels  of  the  said  C,  D.  in  your  bailiwick, 
except  his  oxen  and  •beasts  of  the  plough,  and  also  all 
such  lands,  tenements,  rectories,  tithes,  rents,  and  here- 
ditaments, including  lands  and  hereditaments  of  copy- 
hold or  customary  tenure,  in  your  bailiwick,  as  the 
said  C.  Z>.,  or  any  person  in  trust  for  him,  was  seised 
or  possessed  of  on  the  said  day  of  (a),  or  («)  The  day 

at  any  time  aflerwards,  or  over  which  the  said  C.  D,  cStu^of  the** 
on  that  day,  or  at  any  time  afterwards,  had  any  dis-  n»i«  ^ew 
posing  power,  which  he  might,  without  the  assent  of  **" 
any  other  person,  exercise  for  his  own  benefit,  to  hold 
the  said  goods  and  chattels  to  the  said  A,B.2A  his 
proper  goods  and  chattels,  and  also  to  hold  the  said 
lands,  tenements,  rectories,  tithes,  rents,  and  heredita- 
ments respectively,  according  to  the  nature  and  tenure 
thereof,  to  him  and  to  his  assigns,  until  the  said  two 
several  sums  of  £  and  £  ,  together  with 

interest  as  aforesaid,  shall  have  been  levied.  And  in 
what  manner  you  shall  have  executed  this  our  writ 
make  appear  to  us  [or  in  the  Common  Pleas  "  to  our 
justices,"  or  in  the  Exchequer  "  to  the  barons  of  our 
Exchequer,"  as  the  case  may  ftc,]  at  Westminster  im- 
mediately after  the  execution  hereof,  under  your  seal 
end  the  seals  of  those  by  whose  oath  you  shall  make 
•the  said  extent  and  appraisement,  and  have  you  there 
then  this  writ.     Witness  at  Westminster,  the 

day  of  in  the  year  of  our  Lord 


No.  12. — Writ  op  Elegit  on  a  Judgment  of  an 
Inferior  Court,  removed  into  one  of  the  Superior 
Courts. 

Victoria,  by  the  Grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender 
of  the  Faith ;   to  the  sheriff  of  greeting. 

Whereas  A.  B,  lately  in  {insert  the  style  of  the 

court\  by  the  judgment  of  the  said  court  recovered 
against  (j.  D.  £  whereof  the  said  C  D.  is  con- 

victed :  and  whereas  the  said  judgment  was  afterwards, 
on  the  day  of  in  the  year  of  our  Lord 

removed  mto  our  Court  of  Queen^s  Bench  [or 


356  FORMS  OF  PROCEEDINGS. 

"  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the 
case  may  be,  \  by  virtue  of  an  order  of  that  our  said 
court  [or  "  of  ,  one  of  the  justices  of  that  our 

said  court,"  as  the  case  may  be\  in  pursuance  of  the 
statute  in  that  case  made  and  provided,  and  the  costs 
and  charges  attendant  upon  the  application  for  the 
said  order  and  upon  the  said  removal  were  afterwards, 
on  tlie  day  of  in  the  year  of  our  Lord 

,  taxed  and  allowed  by  our  said  Court  of 
Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer 
of  Pleas,"  as  the  case  may  be,"]  at  £  and  after- 

wards the  said  A,  B,  came  into  that  our  said  court  [or 
"  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the 
case  may  be,']  and,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  chose  to  Ix?  delivered  to 
him  all  the  goods  and  chattels  of  the  said  C,  D.  in  your 
bailiwick,  except  his  oxen  and  beasts  of  the  plough, 
and  also  all  such  lands,  tenements,  rectories,  tithes, 
rents,  and  hereditaments,  including  lands  and  heredita- 
ments of  copyhold  or  customary  tenure,  in  your  baili- 
wick, as  the  said  C  Z).,  or  any  person  in  trust  for  him, 
was  seised  or  possessed  of  on  the  said  day  of 

(a)  The  day  in  the  year  of  our  Lord  aforesaid  (a),  or  at  any 

cofcriof re!.***  *^™®  afterwards,  or  over  which  the  said  C.  D,  on  that 
moving  the  day,  or  at  any  time  afterwards,  had  any  disposing 
w«l*tMed.  power,  which  he  mighty  without  the  assent  of  any 
other  person,  exercise  for  his  own  benefit,  to  hold  to 
him  the  said  goods  and  chattels  as  his  proper  goods 
and  chattels,  and  to  hold  the  said  lands,  tenements, 
rectories,  tithes,  rents,  and  hereditaments  respectively, 
according  to  the  nature  and  tenure  thereof,  to  him  and 
to  his  assigns,  until  the  said  two  several  sums,  together 
with  interest  upon  the  same  at  the  rate  of  four  pounds 
per  centum  per  annum  from  the  said  day  of 

in  the  year  of  our  Lord  (a),  shall  have  been 

levied.  Therefore  we  command  you,  that,  [If  sued 
out  of  the  Court  of  Exchequer,  say  "  Therefore  we 
command  you,  that  you  omit  not  by  reason  of  any 
liberty  of  your  county,  but  that  you  enter  the  same, 
and"]  without  delay  you  cause  to  be  delivered  to  the 
said  A.B.  by  a  reasonable  price  and  extent,  all  the 
goods  and  chattels  of  the  said  C  D.  in  your  bailiwick, 
except  his  oxen  and  beasts  of  the  plough,  and  also  all 
such  lands,  tenements,  rectories,  tithes,  rents  and  here- 
ditaments, including  lands  and  hereditaments  of  copy- 
hold or  customary  tenure,  in  your  bailiwick,  as  the 
said  C.  D,  or  any  one  in  trust  for  him,  was  seised  or 
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possessed  of  on  the  said  day  of  (a),  or  at  ^"^JJf  u*v 

any  time  afterwards,  or  over  which  the  said  C,  D,  on  co«t»ofre. 
that  day,  or  at  any  time  afterwards,  had  any  disposing  jJ5]lSent** 
power,  which  he  might,  without  the  assent  of  any  other  were  taxed. 
person,  exercise  for  his  own  benefit,  to  hold  the  said 
goods  and  chattels  to  the  said  A.  B.  as  his  proper 
goods  and  chattels,  and  also  to  hold  the  said  lands, 
tenements,  rectories,  tithes,  rents,  and  hereditaments 
respectively,  according  to  the  nature  and  tenure  thereof, 
to  him  and  to  his  assigns,  until  the  said  two  several 
sums  of  £  and  £  ,  together  with  interest 

as  aforesaid,  shall  have  been  levied.  And  in  what  man- 
ner you  shall  have  executed  this  our  writ  make  appear 
to  us  [or  in  the  Common  Pleas  "  to  our  justices,"  or 
in  the  Exchequer  "  to  the  barons  of  our  Exchequer," 
as  the  case  may  6^,1  at  Westminster,  immediately  after 
the  execution  hereof,  under  your  seal  and  the  seals  of 
those  by  whose  oath  you  shall  make  the  said  extent 
and  appraisement,  and  have  you  there  then  this  writ. 
Witness  at  Westminster,  the  day  of 

in  the  year  of  our  Lord 


No.  13. — Writ  of  Elegit  on  a  Rule  or  Order  for 
Payment  of  Money  made  in  an  Inferior  Court, 
and  removed  into  one  of  the  Superior  Courts. 

Victoria,  by  the  Grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender 
of  the  Faith  ;    to  the    Sheriff  of  greeting. 

Whereas  lately  in  [insert  the  style  of  the  court  ]y 

by  rule  [or  "  order"]  of  the  said  court,  entitled 
\as  the  case  may  be],  the  sum  of  £  was  by  the 

said  court  ordered  to  be  paid  by  C.  D.  to  A,  B,  And 
whereas  the  said  rule  [or  "  order"]  was  afterwards,  on 
the  day  of  in  the  year  of  our  Lord  , 

removed  into  our  Court  of  Queen's  Bench  [or  "  Com- 
mon Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may 
be\  by  virtue  of  an  order  of  that  our  said  court  [or 
"  of  one  of  the  justices  of  that  our  said  court," 

tis  the  case  may  he\  in  pursuance  of  the  statute  in 
that  case  made  and  provided,  and  the  costs  and  charges 
attendant  upon  the  application  for  the  said  last-men- 
tioned order  and  upon  the  said  removal  were  after- 
wards, on  the  day  of  in  the  year  of  our 
Lord  ,  taxed  and  allowed  by  our  said  Court 
of  Queen's  Bench  [or  "Common  Pleas,"  or  "Ex- 
chequer of  Pleas,"  as  the  case  may  &e],  at  £  y 
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(a)  The  day 
on  which  the 
coiti  of  re- 
moving the 
rule  of  the 
Inferior 
Court  into 
the  Superior 
Court  were 
taxed. 


and  afterwards  the  said  A.  B,  came  into  that  our  said 
court,  and,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  chose  to  be  delivered  to  him 
all  the  goods  and  chattels  of  the  said  C,  D.  in  jour 
bailiwick,  except  his  oxen  and  beasts  of  the  plough, 
and  also  all  such  lands,  tenements,  rectories,  tithes, 
rents  and  hereditaments,  including  lands  and  heredita- 
ments of  copyhold  or  customary  tenure,  in  your  baili- 
wick, as  the  said  C  D.y  or  any  person  in  trust  for 
him,  was  seised  or  possessed  of  on  the  said  day 

of  in  the  year  of  our  Lord  (a),  or  at  any 

time  afterwards,  or  over  which  the  said  C  D,  on  the 
said  day  of  (a),  or  at  any  time  afterwards, 

had  any  disposing  power,  which  he  might,  without 
the  assent  of  any  other  person,  exercise  for  his  own 
benefit,  to  hold  to  him  the  said  goods  and  chattels  as 
his  proper  goods  and  chattels,  and  to  hold  the  said 
lands,  tenements,  rectories,  tithes,  rents  and  heredita- 
ments respectively,  according  to  the  nature  and  tenure 
thereof,  to  him  and  to  his  assigns,  until  the  said  two 
several  sums,  together  with  interest  on  the  same  at  the 
rate  of  four  pounds  per  centum  per  annum  from  the 
said  day  of  (a),  shall  have  been  levied. 

Therefore  we  command  you,  that,  [7/*  sued  out  of  the 
Court  of  Exchequer^  say  "Therefore  we  command 
you,  that  you  omit  not  by  reason  of  any  liberty  of  your 
county,  but  that  you  enter  the  same,  and"]  without 
delay,  you  cause  to  be  delivered  to  the  said  A,  B,,  by 
a  reasonable  price  and  extent,  all  the  goods  and  chattels 
of  the  said  C,  D,  in  your  bailiwick,  except  his  oxen 
and  beasts  of  the  plough,  and  also  all  such  lands,  tene- 
ments, rectories,  tithes,  rents  and  hereditaments,  in- 
cluding lands  and  hereditaments  of  copyhold  or  cus- 
tomary tenure,  in  your  bailiwick,  as  the  said  C.  D.  or 
any  one  in  trust  for  him  was  seised  or  possessed  of  on 
the  said  day  of  (a),  or  at  any  time  after- 

wards, or  over  which  the  said  C.  D,  on  that  day,  or  at 
any  time  afterwards,  had  any  disposing  power  which 
he  might,  without  the  assent  of  any  other  person, 
exercise  ibr  his  own  benefit,  to  hold  the  said  goods 
and  chattels  to  the  said  A*  B.  as  his  proper  goods  and 
chattels,  and  also  to  hold  the  said  lands,  tenements, 
rectories,  tithes,  rents  and  hereditaments  respectively, 
according  to  the  nature  and  tenure  thereof,  to  him  and' 
to  his  assigns,  until  the  said  several  sums  of  £ 
and  &  ,  together  with  interest  as  aforesaid,  shall 

have  been  levied.    And  in  what  manner  you  shall 
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have  executed  this  our  writ  make  appear  to  us  [or  in 
the  Common  Pleas  **  to  our  justices,"  or  in  the  Ex" 
chequer  ^'  to  the  barons  of  our  Exchequer,"  as  the  case 
may  be'],  at  Westminster,  immediately  after  the  exe* 
Gution  hereof,  under  jour  seal  and  the  seals  of  those 
bj  whose  oath  jou  shall  make  the  said  extent  and 
appraisement,  and  have  you  there  then  this  writ. 
Witness  at  Westminster,  the  day  of  , 

in  the  year  of  our  Lord 


No.  14.— Writ  of  Elegit  on  a  Rule  or  Order  for 
Payment  of  Money  and  Costs  made  in  an  Inferior 
Court,  and  removed  into  one  of  the  Superior 
Courts. 

Victoria,  by  the  Grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender 
of  the  Faith  ;  to  the  sheriff  of  greeting.    Whereas 

lately  in  [insert  the  style  of  the  Courtly  by  a 

rule  [or  "  order*]  of  the  said  court,  entitled  \as 

the  case  may  be]y  the  sum  of  £  was  by  the  said 

Court  ordered  to  be  paid  by  C.  D,  to  A.  B.,  together 
with  the  costs  of  the  said  rule  [or  "  order"!  which  said 
costs  were  afterwards,  on  the  day  of  in 

the  year  of  our  Lord  ,  taxed  and  allowed  by  the 

said  court  at  £  :  And  whereas  the  said  rule  [or 

"  order"]  was  afterwards,  on  the  day  of  , 

in  the  year  of  our  Lord  ,  removed  into  our 

Court  of  Queen's  Bench  [or  "  Common  Pleas,"  or 
"  Exchequer  of  Pleas,"  as  the  case  may  be],  by  virtue 
of  an  order  of  that  our  said  court  [or  "  of  one 

of  the  justices  of  that  our  said  court,"  as  the  case  may 
be],  in  pursuance  of  the  statute  in  that  case  made  and 
provided,  and  the  costs  and  charges  attendant  upon 
the  application  for  the  said  last-mentioned  order,  and 
upon  the  said  removal,  were  afterwards,  on  the 
day  of  in  the  year  of  our  Lord  ,  taxed  and 

allowed  by  our  said  Court  of  Queen's  Bench  [or  "  Com- 
mon Pleas^"  or  "  Exchequer  of  Pleas,"  as  the  case  may 
be],  at  £  ;  and  afterwards  the  said  A.  B.  came 

into  our  said  Court  of  Queen's  Bench  [or  "  Common 
Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  be\ 
and,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  chose  to  be  delivered  to  him  all 
the  goods  and  chattels  of  the  said  C  2>.  in  your  baili- 
wick, except  his  oxen  and  beasts  of  the  plough,  and 
also  all  such  lands,  tenements,  rectories,  tithes,  rents 
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FORMS  OF  PROCEEDINGS. 


(a)  The  day 
on  which  the 
coHta  of  re- 
moving the 
rule  of  the 
Inferior 
Court  into 
the  Superior 
Court  were 
taxed. 


and  hereditaments,  including  lands  and  hereditaments 
of  copyhold  or  customary  tenure,  in  your  bailiwick,  as 
the  said  C,  D,  or  any  person  in  trust  for  him  was 
seised  or  possessed  of  on  the  said  day  of  (a), 

or  at  any  time  afterwards,  or  over  which  the  said  C  D. 
on  that  day,  or  at  any  time  afterwards,  had  any  dis- 
posing power,  which  he  might,  without  the  assent 
of  any  other  person,  exercise  for  his  own  benefit,  to 
hold  to  him  the  said  goods  and  chattels  as  his  proper 
goods  and  chattels,  and  to  hold  the  said  lands,  tene- 
ments, rectories,  tithes,  rents  and  hereditaments  re- 
spectively, according  to  the  nature  and  tenure  thereof, 
to  him  and  to  his  assigns,  until  the  said  three  several 
sums,  together  with  interest  upon  the  same  at  the  rate 
of  four  pounds  per  centum  per  annum  from  the  said 
day  of  (a),  shall  have  been  levied.     There- 

fore we  command  you,  that  [If  sued  out  of  the  Court 
of  Exchequer,  say  "  Therefore  we  command  you,  that 
you  omit  not  by  reason  of  any  lil)erty  of  your  county, 
but  that  you  enter  the  same,  and"]  without  delay  you 
cause  to  be  delivered  to  the  said  A,  B,,  by  a  reasonable 
price  and  extent,  all  the  goods  and  chattels  of  the  said 
C  D.  in  your  bailiwick,  except  his  oxen  and  beasts 
of  the  plough,  and  also  all  such  lands,  tenements, 
rectories,  tithes,  rents  and  hereditaments,  including 
lands  and  hereditaments  of  copyhold  or  customary 
tenure,  in  your  bailiwick,  as  the  said  C  Z).,  or  any 
person  in  trust  for  him,  was  seised  or  possessed  of  on 
the  said  day  of  (a),  or  at  any  time  after- 

wards, or  over  which  the  said  C.  D.  on  that  day,  or 
at  any  time  afterwards,  had  any  disposing  power  which 
he  might,  without  the  assent  of  any  other  person, 
exercise  for  his  own  benefit,  to  hold  the  said  goods 
and  chattels  to  the  said  A,  B,  2n&  his  proper  goods  and 
chattels,  and  also  to  hold  the  said  lands,  tenements, 
rectories,  tithes,  rent«,  and  hereditaments  respectively, 
according  to  the  nature  and  tenure  thereof,  to  him 
and  to  his  assigns,  until  the  said  three  several  sums 
of  £f  ,  and  £  ,  and  £  ,  together 

with  interest  as  aforesaid,  shall  have  been  levied. 
And  in  what  manner  you  shall  have  executed  this 
our  writ  make  appear  to  us  \or  in  the  Common  Pleas 
"  to  our  justices,"  or  in  the  Exchequer  "  to  the  barons 
of  our  Exchequer,"  as  the  case  may  &e,]  at  West- 
minster immediately  after  the  execution  hereof,  under 
jour  seal  and  the  seals  of  those  by  whose  oath  you 
shall  make  the  said  extent  and  appraisement,  and  have 
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you  there  then  this  writ.      Witness  at  West- 

minster, the  day  of  in  the  year  of  our 

Lord 


No.  15. — Writ  of  Capias  ad  Satisfaciendum  on  a 

Judgment  for  Plaintiff. 

Victoria,  by  the  Grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender 
of  the  Faith ;  to  the  sheriff  of  greeting.     We 

command  you,  that  you  [If  sued  out  of  the  Court 
oj  Exchequer^  say,  "We  command  you,  that  you 
omit  not  by  reason  of  any  liberty  of  your  county,  but 
that  you  enter  the  same,  and"]  take  C.  Z>.,  if  he  shall 
be  found  in  your  bailiwick,  and  him  safely  keep,  so 
that  you  may  have  his  body  before  us  [or  in  the 
Common  Pleas  "  before  our  justices"  or  in  the  Ex- 
chequer "  before  the  barons  of  our  Exchequer,"  as  the 
case  may  be,~\  at  Westminster  immediately  after  the 
execution  hereof,  to  satisfy  A.  B.  £  [the  amount 

of  all  the  moneys  recovered  by  the  judgment  [which 
the  said  A.  B.  lately  in  our  Court  of  Queen's  Bench 
[or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as 
the  case  may  be']  recovered  against  the  said  C.  /?., 
whereof  the  said  C.  D.  is  convicted,  together  with 
interest  upon  the  said  sum,  at  the  rate  of  four  pounds 
per  centum  per  annum,  from  the  day  of  , 

in  the  year  of  our  Lord  (a),  on  which  day  the  («)  The  day 

judgment  aforesaid  was  entered  up,   and   have  you  j*udJmeiV^* 
there  then  this  writ.     Witness  at  Westminster,  '^m  entered 

the  day  of  ,  in  the  year  of  our  Lord  .  teredVp*"" 

prior  to  the 
'  1  St  of  Octo- 

No.  16. — Writ  op  Capias  ad  SATisPi^fciENDUM  on  a  tay  ••  from 

Judgment  for  Defendant.  of  ocVoi:;Tin 

Victoria,  by  the  Grace  of  God  of  the  United  King-  ourCd"^ 
dom  of  Great  Britain  and  Ireland  Queen,  Defender  iM8,"omit- 
of  the  Faith  ;   to  the  sheriff  of  greeting.     We  word*,  "  on 

command  you,  that  you  take  [If  sued  out  of  the  J?^?**^^*^ 
Court  of  Exchequer,  say,  "  that  you   omit  not  by  mcnt^a&e- 
reason  of  any  liberty  of  your  county,  but  that  you  J^e^'^p*"' 
enter  the  same  and  take"]  A,  B.  i£  he  shall  be  found 
in  your  bailiwick,  and  him  safely  keep,  so  that  you 
may  have  his  body  before  us  [or  in  the  Common  Pleas 
"before  our  justices,"  or  in  the  Exchequer  "before 
the  barons  of  our  Exchequer,"  as  the  case  may  be\  at 
Westminster,  immediately  after  the  execution  hereof, 

K.  R 
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FORMS  OF  PROCEEDINGS. 


(a)  The  day 
on  which  the 
Judgment 
was  entered 
up,  or  If 
entered  up 
prior  to  the 
1st  of  Octo- 
ber 1838,  say 
••  from  the 
Ist  day  of 
October  in 
the  year  of 
our  Lord 
1838,"  omit- 
ting the 
word*  •'  on 
which  day 
the  judg- 
ment afore- 
said was  en- 
tered up." 


to  satisfy  C,  D.  £  ,  which  lately  in  our  Court 

of  Queeu's  Bench  [or  "  Common  Pleas,"  or  "  Exche- 
quer of  Pleas,"  as  the  case  may  be,^  were  awarded  to 
the  snid  C,  Z>.,  for  his  costs  of  defence  in  an  action 
lately  prosecuted  in  our  said  court  by  the  said  A,  B. 
against  the  said  C.  Z>.,  whereof  the  said  A,  B,  is  con- 
victed, together  with  interest  upon  the  said  sum  at  the 
rate  of  four  pounds  per  centum  per  annum  from  the 
day  of  in  the  year  of  our  Lord  (a), 

on  which  day  the  judgment  aforesaid  was  entered  up, 
and  have  you  there  then  this  writ.     Witness  at 

Westminster,  the  day  of  ,  in  the  year  of 

our  Lord 


(a)  The  day 
on  which  the 
rule  waa 
made,  or  if 
It  were  made 
prior  to  the 
lat  of  Octo- 
ber 1838,  say 
'*  fVom  the 
1st  day  of 
October  in 
the  year  of 
our  Lord 
1838." 


No.  17.— Writ  of  Capias  ad  Satisfaciendum  on  a 
Rule  for  Payment  of  Money. 

Victoria,  by  the  Grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the   Faith ;    to   the    Sheriff  of  greeting.      We 

command  you,  that  you  take  [TjT  sued  out  of  the 
Court  of  Exchequer^  say  "  We  command  you,  that 
you  omit  not  by  reason  of  any  liberty  of  your  county, 
but  that  you  enter  the  same,  and  take"]  C,  />.,  if  he 
shall  be  found  in  your  bailiwick,  and  him  safely  keep, 
so  that  you  may  have  his  body  before  us  \or  in  Com^ 
mon  Pleas  "before  our  justices,"  or  in  Exchequer 
"before  the  barons  of  our  Exchequer,"  as  the  case 
may  6e,]  at  Westminster  immediately  after  the  execu- 
tion hereof,  to  satisfy  A.  B.  £  ,  which  lately  in 
our  Court  of  Queen's  Bench  [or  "  Common  Pleas,  or 
"  Exchequer  of  Pleas,"  as  the  case  may  be"],  by  a  rule 
of  our  said  court  dated  the  day  of  in  the 
year  of  our  Itord  ,  were  ordered  to  be  paid  by 
the  said  C  Z>.  to  the  said  A.  B,,  and  further  to  satisfy 
the  said  A,  B.  interest  upon  the  said  sum  at  the  rate 
of  four  pounds  per  centum  per  annum  from  the  day 
and  year  aforesaid  (a),  and  have  you  there  then  this 
writ.  Witness  at  Westminster,  the  day 
of            ,  in  the  year  of  our  Lord 


No.  18. — Writ  of  Capias  ad  Satisfaciendum  on  a 
Rule  for  Payment  of  Money  and  Costs. 

Victoria^  by  the  Grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender 
of  the  Faith ;  to  the  sheriff  of  greeting.     We 
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command  you,  that  you  take  [If  sued  out  of  the 
Court  of  Exchequer^  say  "  We  command  you,  that 
you  omit  not  by  reason  of  any  liberty  of  your  county, 
but  that  you  enter  the  same,  and  take"]  C,  i>.,  if  he 
shall  be  found  in  your  bailiwick,  and  him  safely  keep, 
so  that  you  may  have  his  body  before  us  [or  in  the 
Common  Pleas  "  before  our  justices,"  or  in  the  Ex- 
chequer "  before  the  barons  of  our  Exchequer,"  as  the 
case  may  Ac,]  at  Westminster  immediately  after  the 
execution  hereof,  to  satisfy  A.  B.  £  ,  which 

lately  in  our  Court  of  Queen's  Bench  [^or  "  Common 
Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  be,! 
by  a  rule  of  our  said  court  dated  the  day  of 

in  the  year  of  our  Lord  ,  were  ordered 

to  be  paid  by  the  said  C.  D.  to  the  said  A.  B,,  toge- 
ther with  certain  costs  in  the  said  rule  mentioned, 
which  said  costs  have  been  taxed  and  allowed  by  our 
said  court  at  £  [the  amount  of  the  allocatur  or 

allocaturSy  if  more  tnan  one\  and  further  to  satisfy 
the  said  C.  D.  the  said  last-mentioned  sum,  together 
with  interest  upon  the  said  two  several  sums  at  the 
rate  of  four  pounds  per  centum  per  annum  from  the 

day  of  in  the  year  of  our  Lord  (a),  ^"^T?*v*I 

on  which  day  the  said  costs  were  taxed,  and  have  you  cmtsofthe 
there  then  this  writ.     Witness  at  WcvStminster,  {JJieJ*'if 

the  day  of  in  the  year  of  our  Lord  .  intereit  be 

claimed  on 
^^___^  the  prlnetpal 

moDey  from 
the  date  of 

No.  19. — Writ  op  Capias  ad  Satisfaciendum  on  a  themie, 
Rule  for  Payment  of  Costs  only.  JJJJJ  JJ,! 

Victoria,  by  the  grace  of  God  of  the  United  King-  ~'««»«^y- 
dom  of  Great  Britain  and  Ireland  Queen,  Defender 
of  the  Faith  ;  to  the  Sheriff  of  greeting.     We 

command  you  that  you  take  [If  sued  out  of  the  Court 
of  Exchequer,  say  "  We  command  you,  that  you  omit 
not  by  reason  of  any  liberty  of  your  county,  but  that 
you  enter  the  same,  and  ti^e"}  C  Z>.,  if  he  shall  be 
found  in  your  bailiwick,  and  him  safely  keep,  so  that 
you  may  have  his  body  before  us  [or  in  Common  Pleas 
"  before  our  justices,"  or  in  Exchequer  "  before  the 
barons  of  our  Exchequer,"  as  the  case  may  be,]  at 
Westminster  immediately  after  the  execution  hereof, 
to  satisfy  A.  B,  £  for  certain  costs,  which  by 

a  rule  of  our  Court  of  Queen's  Bench  [or  "  Common 
Pleas,"  or  <<  Exchequer  of  Pleas,"  as  the  case  may 
be,]  dated  the  day  of  in  the  year  of  our 

Lord  were  ordered  to  be  paid  by  the  said  C,  D, 

r2 
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(b)  The  day 
Ml  which  the 
costs  of  the 
rule  were 
taxed,  or  if 
there  have  I 
been  several 
allocatura, 
the  day  on 
which  the 
last  allocatur 
was  made. 


(a)  The  costs 
attendant 
upon  the  re- 
moval of  the 
Judgment  out 
of  the  In- 


to the  said  A,  B.,  which  said  costs  have  been  taxed 
and  allowed  by  our  said  court  at  the  said  sum,  and 
further  to  satisfy  the  said  C,  D.  interest  upon  the  said 
sum  at  the  rate  of  four  pounds  per  centum  per  annum 
from  the  day  of  in  the  year  of  our  Lord 

{b\  and  have  you  there  then  this  writ.     Witness 
at  Westminster,  on  the  day  of  in 

tlio  year  of  our  Lord 


No.  20.— Writ  op  Capias  ad  Satisfaciendum  on  a 
Judgment  in  an  Inferior  Court,  removed  into  one 
of  the  Superior  Courts. 

Victoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith  ;  to  the  sheriff  of  greeting.     We  com- 

mand you,  that  you  take  [If  sued  out  of  the  Court  of 
Exchequer^  say  "  We  command  you,  that  you  omit 
not  by  reason  of  any  liberty  of  your  county,  but  that 
you  enter  the  same,  and  take"]  C  />.,  if  he  shall  be 
found  in  your  bailiwick,  and  him  safely  keep,  so  that 
you  may  have  his  body  before  us  [or  in  the  Common 
Pleas  "before  our  justices,"  or  in  the  Exchequer 
"before  the  barons  of  our  Exchequer,"  as  the  case 
may  be]^  at  Westminster,  immediately  after  the  exe- 
cution hereof,  to  satisfy  A.  B.  £  ,  which  the  said 
A.  B,  lately  in  [insert  the  style  of  the  court\  by 

the  judgment  of  the  said  court  recovered  against  the 
said  C.  Z>.,  whereof  the  said  C,  D.  is  convicted ;  and 
which  judgment  was  afterwards,  on  the  day 

of  in  the  year  of  our  Lord  removed  into 

our  Court  of  Queen's  Bench  [or  "  Common  Pleas," 
or  "  Exchequer  of  Pleas,"  as  the  case  may  be\  by 
virtue  of  an  order  of  that  our  said  court  [or  "  of 
one  of  the  justices  of  that  our  said  court,"  a*  the  case 
may  6e],  in  pursuance  of  the  statute  in  such  case 
made  and  provided,  and  the  costs  and  charges  attend- 
ant upon  the  application  for  the  said  order  and  upon 
the  said  removal  were  on  the  day  of  in  the 

year  of  our  Lord  taxed  and  allowed  by  our  said 

Court  of  Queen's  Bench  [or  "  Common  Pleas,"  or 
"  Exchequer  of  Pleas,"  as  the  case  may  be']  at  £  , 
and  further  to  satisfy  the  said  A.  B.  the  said  £  (a), 
together  with  interest  upon  the  said  two  several  siuns 
at  the  rate  of  four  pounds  per  centum  per  annum  from 
the  said  day  of  in  the  year  of  our 
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Lord  (b),  and  have  you  there  then  this  writ,  ferior  court 

Witness  at  Westminster,  the  day  of  ^rioV*court. 

in  the  year  of  our  Lord  .  (6)  The  day 

on  which  the 


,  coau  of  re- 

moval were 
tazsd* 

No.  21. — Writ  op  Capias  ad  Satispaciendum  on 
a  Rule  or  Order  of  an  Inferior  Court  for  Pay- 
ment of  Money,  removed  into  one  of  the  Superior 
Courts. 

Victoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender 
of  the  Faith  ;  to  the  sheriff  of  greeting.     We 

command  you  that  you  take  [If  sued  out  of  the  Court 
of  Exchequer^  say  "  We  command  you  that  you  omit 
not  by  reason  of  any  liberty  of  your  county,  but  that 
you  enter  the  same,  and  take"]  C  Z>.,  if  he  shall  be 
found  in  your  bailiwick,  and  him  safely  keep,  so  that 
you  may  have  his  body  before  us  [or  in  the  Common 
Pleas  "before  our  justices,"  or  in  the  Exchequer 
"  before  the  barons  of  our  Exchequer,"  as  the  case 
may  6e,]  at  Westminster  immediately  after  the  execu- 
tion hereof,  to  satisfy  A.  B.  £  ,  which  lately 
in  [^insert  the  style  of  the  courtly  by  a  rule  [or 
"  order"]  of  the  said  court,  entitled  las  the  case 
may  bel  were  ordered  to  be  paid  by  the  said  C  D,  to 
the  said  ^,  J5.,  and  which  rule  [or  "  order]  was  after- 
wards, on  the  day  of  in  the  year  of  our 
Lord  ,  removed  into  our  Court  of  Queen's  Bench, 
[or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as 
the  case  may  be],  by  an  order  of  that  our  said  court 
[or  "  of  ,  one  of  the  justices  of  that  our  said 
court,"  as  the  case  may  be],  in  pursuance  of  the  sta- 
tute in  such  case  made  and  provided,  and  the  costs  and 
charges  attendant  upon  the  application  for  the  said 
last-mentioned  order  and  upon  the  said  removal  were 
on  the  day  of  ,  in  the  year  of  our  Lord 
,  taxed  and  allowed  by  our  said  Court  of  Queen's 
Bench  [or  "Common  Pleas,"  or  "Exchequer  of  Pleas," 
as  the  case  may  be],  at  £  ,  and  also  to  satisfy 
the  said  A,  B.  the  said  £  (a),  together  with  in-  (»)  The  w)»t» 
teres t  on  the  said  two  several  sums  at  the  rate  of  four  the"ruic  o"* 
pounds  per  centum  per  annum  from  the  said  day  {J^®  l^ w^" 
of  in  the  year  of  our  Lord  (b),  and  have  the  superior 
you  there  then  this  writ.  Witness  at  West-  ^**^^- 
minster,  the              day  of             in  the  year  of  our  ©n  wWchlhe 

Lord  .  costs  of  re- 

moval were 
taxed. 
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No.  22. — Writ  of  Capias  ad  Satisfaciendum,  on 
a  Rule  or  Order  of  an  Inferior  Court  for  Payment 
of  Money  and  Costs,  removed  into  one  of  the  Supe- 
rior Courts. 

Victoria,  by  the  Grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender 
of  the  Faith  ;  to  the  sheriff  of  greeting.      We 

command  you,  that  you  take  [If  sued  out  of  the  Court 
of  Exchequer^  "  We  command  you,  that  you  omit  not 
by  reason  of  any  liberty  of  your  county,  but  that  you 
enter  the  same  and  take"!  C.  Z).,  if  he  shall  be  found 
in  your  bailiwick,  and  him  safely  keep,  so  that  yon 
may  have  his  body  before  us  [or  in  Common  Pleas 
"before  our  justices,"  or  in  Exchequer  "before  the 
barons  of  our  Exchequer,"  as  the  case  may  be],  at 
Westminster,  immediately  after  the  execution  hereof, 
to  satisfy  A.  B,  £  ,  which  lately  in  [^insert  the 

style  of  the  court'],  by  a  rule  [or  "order"]  of  the  said 
court,  entitled,  SfC.  [as  the  case  may  be^,  were  by  the 
said  court  ordered  to  be  paid  by  the  said  C.  D,  to  the 
said  A,  B.,  and  also  £  for  the  costs  of  the  said 

rule,  by  the  said  court  also  ordered  to  be  paid  by  the 
said  C  D.  to  the  said  A.  B.,  which  said  rule  [or 
"  order"]  was  afterwards,  on  the  day  of 

in  the  year  of  our  Lord  , » removed  into  our 

Court  of  Queen's  Bench  [or  "  Common  Pleas,"  or 
"Exchequer  of  Pleas,"  as  the  case  may  be],  by  an 
order  of  that  our  said  court  [or  "  of  one  of  the 

justices  of  that  our  said  court,"  as  the  case  may  be],  in 
pursuance  of  the  statute  in  that  case  made  and  pro- 
vided, and  the  costs  and  charges  attendant  upon  the 
application  for  the  said  last-mentioned  order  and  upon 
the  said  removal  were,  on  the  day  of  in 

the  year  of  our  Lord  ,  taxed  and  allowed  by  our 

(a)  Thecoiu    Said  Court  of  Queen's  Bench  [or  "  Common  Pleas,"  or 
?hJ*rui7f?om  "  Exchequer  of  Pleas,"  as  the  case  may  be'],  at  £  , 

the  Inferior     and  also  to  Satisfy  the  said  A.B,  the  said  £  (a), 

Sw  SuwSor    together  with  interest  on  the  said  three  several  sums 
Court.  at  the  rate  of  four  pounds  per  centum  per  annum  from 

(6)  The  day     the  day  of  in  the  year  of  our  Lord  (b), 

costs  of  re-  *  and  have  you  there  then  this  writ.     Witness  at 

moving  the     Westminster,  the  day  of  in  the  year  of  our 

nileftomthe    ^       ,  '  ''  •' 

Inferior  JLord 

Court  were 
taxed. 
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No.  23.— Writ  of  Habere  Facias  in  Ejectment 
upon  a  Judgment  by  Default. 

Victoria,  by  the  Grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith ;  to  the  sheriff  of  greeting.     Whereas 

A,  B.  lately  in  our  Court  of  Queen's  Bench  [or 
"  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the 
case  may  be^  by  the  judgment  of  the  same  court,  re- 
covered possession  of  [here  describe  the  property 
as  in  the  writ  of  ejectment,  or  if  part  only  of  the 
land  has  been  recovered,  describe  such  part  as  in  the 
judgment  ],  with  the  appurtenances,  in  your  bailiwick : 
Therefore  we  command  you,  that,  [^If  sued  out  of  the 
Court  of  Exchequer,  say  "Therefore  we  command  you, 
that  you  omit  not  by  reason  of  any  Hberty  of  your 
county,  but  that  you  enter  the  same,  and"]  without 
delay,  you  cause  the  said  A.  B,  to  have  possession  of 
the  said  lands  and  premises  with  the  appurtenances. 
And  in  what  manner  you  have  executed  this  our  writ 
make  appear  to  us  [or  in  Common  Pleas  "  to  our  jus- 
tices," or  in  Exchequer  "  to  the  barons  of  our  Exche- 
quer," as  the  case  may  be,"]  at  Westminster,  imme- 
diately upon  the  execution  hereof,  and  have  you  there 
then  this  writ.  Witness  at  Westminster,  the 
day  of            in  the  year  of  our  Lord 


No.  24.— Writ  of  Habere  Facias  and  Fieri  Facias 
for  Costs  upon  a  Judgment  for  Plaintiff  in  Eject- 
ment where  Defendant  has  appeared. 

Victoria,  by  the  Grace  of  God,  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith ;  to  the  sheriff  of  greeting.     Whereas 

A,  B.  lately  in  our  C6urt  of  Queen's  Bench]  or 
"  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the 
ease  may  be,"]  recovered  possession  of  [here  de- 

scribe the  property  as  in  the  writ  of  ejectment,  or  if 
part  only  of  the  land  has  been  recovered,  describe 
such  part  as  in  the  judgment,"]  with  the  appurtenances, 
in  your  bailiwick,  in  an  action  of  ejectment  at  the  suit 
of  the  said  A.  B,  against  C.  D, ;  therefore  we  com- 
mand you,  that,  without  delay,  you  cause  the  said 
A.  B.  to  have  possession  of  the  said  lands  and  pre- 
mises, with  the  appurtenances ;  and  we  also  command 
you,  that  [If  sued  out  of  the  Court  of  Exchequer, 
say  *^  and  we  also  command  you,  that  you  omit  not  by 
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reason  of  any  liberty  of  your  county,  but  that  you 
enter  the  same,  and  that"]  of  the  goods  and  chattels 
of  the  said  C  D.  in  your  bailiwick  you  cause  to  be 
made  £  which  the  said  A,  B,  lately  in  our  said 

court  recovered  against  the  said  CJ9.  for  the  said 
A.  J5.*s  costs  of  the  said  suit,  whereof  the  said  C.  D, 
is  convicted,  together  with  interest  upon  the  said  sum 
at  the  rate  of  four  pounds  per  centum  per  annum  from 
the  day  of  in  the  year  of  our  Lord  , 

on  which  day  the  judgment  aforesaid  was  entered  up, 
and  have  that  monev  and  interest  aforesaid  in  our  said 
court  immediately  after  the  execution  hereof,  to  be 
rendered  to  the  said  A.B.;  and  that  you  do  all  things 
as  by  the  statute  passed  in  the  second  year  of  our 
reign  you  are  authorized  and  required  to  do  in  that 
behalf.  And  in  what  manner  you  shall  have  executed 
this  our  writ  make  appear  to  us  [or  in  the  Common 
Pleas  "before  our  justices,"  or  in  the  Exchequer 
"  before  the  barons  of  our  Exchequer,"  as  the  case 
may  fte,]  at  Westminster  immediately  after  the  execu- 
tion hereof,  and  have  you  there  then  this  ^Tit.  Wit- 
ness at  Westminster,  the  day  of  in 
the  year  of  our  Lord 


No.  25. — Writ  of  Fieri  Facias  for  Costs  on  a  Judg- 
ment for  Plaintiff  in  Ejectment  where  Defendant 
has  appeared. 

Victoria,  by  the  Grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith  ;  to  the  sheriff  of  greeting.     We  com- 

mand you,  that  [^If  sued  out  of  the  Court  of  Exche^ 
quer^  "  We  command  you,  that  you  omit  not  by  reason 
of  any  lil)erty  of  your  county,  but  that  you  enter  the 
same,  and"]  of  the  goods  and  chattels  {A  CD,  in  your 
bailiwick  you  cause  to  be  made  &  which  A,  B. 

lately  in  our  Court  of  Queen's  Bench  [or  "  Common 
Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  be] 
recovered  against  him,  for  the  said  A,  B.*s  costs  of 
suit  in  an  action  of  ejectment  brought  by  the  said 
A,  B.  against  the  said  C.  D.  in  that  court,  whereof  the 
said  C.  D.  is  convicted,  together  with  interest  upon 
the  said  sum  at  the  rate  of  four  pounds  per  centum  per 
annum  from  the  day  of  in  the  year  of  our 

Lord  ,  on  which  day  the  judgment  aforesaid  was 

entered  up,  and  have  that  money,  with  such  interest 
as  aforesaid,   before  us   [or  in  the   Common  Pleas 
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"  before  our  justices,"  or  in  the  Exchequer  "  before 
the  barons  of  our  Exchequer,"  as  the  case  may  be,"]  at 
Westminster  immediately  after  the  execution  hereof, 
to  be  rendered  to  the  said  A.  B.;  and  that  you  do  all 
things  as  hj  the  statute  passed  in  the  second  year  of 
our  reign  you  are  authorized  and  required  to  do  in 
that  behalf.  And  in  what  manner  you  shall  have  exe- 
cuted this  our  writ  make  appear  to  us  [or  in  the  Com- 
mon  Pleas  "to  our  justices,"  or  in  the  Exchequer 
"  to  the  barons  of  our  Exchequer,"  as  the  case  may 
be,]  at  Westminster  immediately  afTter  the  execution 
hereof,  and  have  you  there  then  this  writ.  Witness 
at  Westminster,  the  day  of  in  the 

year  of  our  Lord 

Signed  by  the  JUDGES. 
January  11,  1853. 
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REGUL^  GENERALES  AS  TO  PLEADING 

MABX  BT 

THE  JUDGES, 

IN  PURSUANCE  OF  THE  COMMON  LAW  PROCEDURE  ACT. 


Trinity  Term,  1853.* 

Whereas,  pursuant  to  the  provisions  of  the  statute 
passed  in  the  Session  of  Parliament  held  in  the  third 
and  fourth  years  of  the  reign  of  his  late  majesty 
king  William  the  Fourth,  intituled  "  An  Act  for  the 
further  Amendment  of  the  Law  and  the  better  Ad- 
vancement of  Justice,"  the  judges  of  the  Superior 
Courts  of  Common  Law  at  Westminster  made  certain 
rules,  orders  and  regulations  as  to  the  mode  of  plead- 
ing and  other  matters  in  the  said  act  mentioned, 
which  said  rules,  orders,  and  regulations  were  duly 
laid  before  both  houses  of  parliament,  as  required  by 
that  statute,  and  came  into  effect  and  operation  re- 
spectively on  the  first  day  of  Easter  term,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  thirty- 
four,  and  the  first  day  of  Michaelmas  Term,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and 
thirty-eight: 

And  whereas  it  is  provided  by  the  "  Common  Law 
Procedure  Act,  1852,"  that  it  should  be  lawful  for  the 
judges  of  the  Courts  of  Common  Law  at  Westminster, 
or  any  eight  or  more  of  them,  of  whom  the  chiefs  of 
each  of  the  said  courts  should  be  three,  from  time  to 
time  to  make  all  such  general  rules  and  orders  for  the 
effectual  execution  of  that  act,  and  of  the  intention 
and  object  thereof,  and  for  fixing  the  costs  to  be  al- 
lowed for  and  in  respect  of  the  matters  therein  con- 
tained, and  the  performance  thereof,  and  for  appor- 
tioning the  costs  of  issues,  and  for  other  purposes 
mentioned  in  the  said  act,  as  in  their  judgment  should 

*  These  Rules  (wbich.  although  dated  as  of  Hilary  Term,  are  more 

{[enerally  referred  to  as  of  Trinity  Term^  1S53,  when  they  took  effect)  re- 
ate  almost  exclusively  to  pleadings  as  distinguished  from  practice,  and  are 
so  far  beyond  the  scope  of  this  work. 

See  generally  C  L.  P.  A.,  1852.  ss.  49—01,  and  notes,  aii/e;  and  Bullen 
and  Leake's  Prccedenu  of  Pleadings. 
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be  necessary  or  proper ;  and  to  exercise  all  the  powers 
and  authority  given  to  them  by  an  Act  of  Parliament 
passed  in  the  session  of  parliament  held  in  the  thir- 
teenth and  fourteenth  years  of  the  reign  of  her  present 
Majesty,  intituled  "  An  Act  to  enable  the  Judges  of 
the  Courts  of  Common  Law  at  Westminster  to  alter 
the  forms  of  Pleading/'  with  respect  to  any  matter 
therein  contained  relative  to  practice  or  pleading ;  and 
the  provisions  of  the  said  last-mentioned  act,  as  to  the 
rules,  orders,  or  regulations  made  in  pursuance  thereof, 
should  be  held  applicable  to  any  rules,  orders,  or  re- 
gulations which  should  be  made  in  pursuance  of  the 
said  Common  Law  Procedure  Act,  one  thousand  eight 
hundred  and  fifly-two: 

And  whereas  by  the  said  act  passed  in  the  session  of 
parliament  held  in  the  thirteenth  and  fourteenth  years 
of  the  reig^  of  her  present  majesty  powers  were  given 
to  the  judges  of  the  courts  of  common  law  at  West- 
minster, by  rules  and  orders  to  make  alterations  in  the 
forms  of  pleading  in  the  said  courts,  and  respecting 
other  matters  in  that  act  mentioned;  and  it  was 
enacted,  that  all  such  rules,  orders,  or  regulations 
should  be  laid  before  both  houses  of  parliament  in 
manner  directed  by  the  said  act;  and  that  no  such 
rule,  order,  or  regulation  should  have  effect  until  three 
months  should  have  been  so  laid  before  both  houses  of 
parliament ;  and  that  any  rule,  order,  or  regulation  so 
made  should  from  and  aflter  such  time  aforesaid  be 
binding  and  obligatory  on  the  said  courts,  and  all  other 
courts  of  common  law,  and  on  all  courts  of  error,  and  be 
of  like  force  and  effect  as  if  the  provisions  contained 
therein  had  been  expressly  enacted  by  parliament: 

And  whereas  it  is  expedient  ibr  the  effectual  execu- 
tion of  the  said  "Common  Law  Procedure  Act,  1852," 
that  the  said  rules,  orders,  and  regulations  respectively 
made  in  pursuance  of  the  said  statute  passed  in  the 
session  of  parliament  held  in  the  third  and  fourth  years 
of  the  reign  of  his  late  majesty  king  William  the 
Fourth  should  be  repealed,  and  that  other  rules,  orders, 
and  regulations  should  be  framed  in  lieu  thereof: 

It  is  therefore  ordered,  that  from  and  afier  the 
first  day  of  Trinity  Term  next  inclusive,  unless 
Parliament  shall  in  the  mean  time  otherwise  enact,  the 
said  rules,  orders,  and  regulations  made  respectively 
4n  pursuance  of  the  said  statute  passed  in  the  session 
of  Parliament  held  in  the  third  and  fourth  years  of  the 
reign  of  His  late  Majesty  King  William  the  Fourth 
shall  be  and  are  hereby  repealed,  excepting  so  far  as 
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the  same  or  any  of  them  are  necessary  or  applicable  to 
any  pleadings,  proceedings,  or  other  matters  to  which 
they  relate,  had  or  taken  previous  to  the  said  first  day 
of  Trinity  Term  next ;  and  the  following  rules,  orderta, 
and  regulations  shall  be  in  force  ;  that  is  to  say  :  — 

1.  Except  as  hereinafter  provided,  several  counts 
on  the  same  cause  of  action  shall  not  be  allowed,  and 
any  count  or  counts  used  in  violation  of  this  rule  may, 
on  the  application  of  the  party  objecting,  within  a 
reasonable  time,  or  before  an  order  made  for  time  to 
plead,  be  struck  out  or  amended  by  the  Court  or  a 
Judge,  on  such  terms,  as  to  costs  or  otherwise,  as  such 
Court  or  Judge  may  think  fit. 

2.  Several  pleas,  replications,  or  subsequent  plead- 
ings, or  several  avowries  or  cognizances  founded  on 
the  same  ground  of  answer  or  defence,  shall  not  be 
allowed ;  provided,  that  on  an  application  to  the  Court 
or  a  Judge  to  strike  out  any  count,  or  on  an  objection 
taken  before  the  Judge  on  a  summons  to  plead  several 
matters  to  the  allowance  of  several  pleas,  replications, 
or  subsequent  pleadings,  avowries,  or  cognizances  on 
the  ground  of  such  counts  or  other  pleadings  being  in 
violation  of  this  rule,  the  Court  or  the  Judge  may 
allow  such  counts  on  the  same  cause  of  action,  or  such 
pleas,  replications,  or  subsequent  pleadings,  or  such 
avowries  or  cognizances  founded  on  the  same  ground 
of  answer  or  defence,  as  may  appear  to  such  Court  or 
Judge  to  be  proper  for  the  determining  the  real 
question  in  controversy  between  the  parties  on  its 
merits,  subject  to  such  terms,  as  to  costs  and  other- 
wise, as  the  Court  or  Judge  may  think  fit. 

3.  When  no  such  rule  or  order  has  been  made  as  to 
costs  by  the  court  or  judge,  and  on  the  trial  there  is 
more  than  one  count,  plea,  replication,  or  subsequent 
pleading,  avowry,  or  cognizance  on  the  record, 
founded  on  the  same  cause  of  action  or  ground  of 
answer  or  defence,  and  the  judge  or  presiding  officer 
before  whom  the  cause  is  tried  shall  at  the  trial  certify 
to  that  eifect  on  the  record,  the  party  so  pleading  shiJi 
be  liable  to  the  opposite  party  K>r  all  costs  occasioned 
by  such  count,  plea,  or  other  pleading  in  respect  of 
which  he  has  failed  to  establish  a  distinct  cause  of 
action  or  distinct  ground  of  answer  or  defence,  inclu- 
ding those  of  the  evidence  as  well  as  those  of  the 
pleadmg. 
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4.  The  name  of  a  county  shall  in  all  cases  be  stated 
in  the  margin  of  a  declaration,  and  shall  be  taken  to 
be  the  venue  intended  by  the  plaintiff,  and  no  venue 
shall  be  stated  in  the  body  of  the  declaration,  or  in  any 
subsequent  pleading: 

Provided  that  in  cases,  where  local  description  is 
now  required,  such  local  description  shall  be  given. 

See  as  to  venue,  pp.  41,  53,  54,  and  SOS,  ante, 

5.  In  all  actions  by  and  against  assignees  of  a  bank- 
rupt or  insolvent,  or  executors  or  administrators,  or 
persons  authorized  by  act  of  parliament  to  sue  or  be 
sued  as  nominal  parties,  the  character  in  which  the 
plaintiff  or  defendant  is  stated  on  the  record  to  sue  or 
be  sued  shall  not  in  any  case  be  considered  as  in  issue, 
unless  specially  denied. 

6.  In  all  actions  on  simple  contract,  except  as  here- 
inafter excepted,  the  plea  of  non  assumpsit,  or  a  plea 
tlraversing  the  contract  or  agreement  alleged  in  the 
declaration,  shall  operate  only  as  a  denial  in  fact  of 
the  express  contract,  promise,  or  agreement  alleged,  or 
of  the  matters  of  fact  from  which  the  contract,  promise, 
or  agreement  alleged  may  be  implied  by  law. 

Exempli  gratia.  In  an  action  on  a  warranty,  such 
pleas  will  operate  as  a  denial  of  the  fact  of  the 
sale  and  warranty  having  been  given,  but  not  of 
the  breach  ;  and,  in  an  action  on  a  policy  of  in- 
surance, of  the  subscription  to  the  alleged  policy 
by  the  defendant^  but  not  of  the  interest  of  the 
commencement  of  the  risk,  of  the  loss,  or  of  the 
alleged  compliance  with  warranties. 

In  actions  against  carriers  and  other  bailees  for  not 
delivering  or  not  keeping  goods  safe,  or  not  re- 
turning them  on  request,  and  in  actions  against 
agents  for  not  accounting,  such  pleas  will  operate 
as  a  denial  of  any  express  or  implied  contract  to 
the  effect  alleged  in  the  declaration,  but  not  of 
the  breach. 

To  causes  of  action  to  which  the  plea  of  "  never 
was  indebted"  is  applicable,  as  provided  in  Sche- 
dule B.  (36)  of  the  Common  Law  Procedure  Act, 
1862,  and  to  thpse  of  a  like  nature,  the  plea  of 
non  assumpsit  shall  be  inadmissible,  and  the  plea 
of  "  never  was  indebted*'  will  operate  as  a  denial 
of  those  matters  of  fact  from  which  the  liability 
of  the  defendant  arises  ;  exempli  gratia^  in  actions 
for  goods  bargained  and  sold,  or  sold  and  de- 
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livered^  the  plea  wiU  operate  as  a  denial  of  the 
bargain  and  Mile,  or  sale  and  delivery,  in  point  of 
fact  ;  in  the  like  action  for  money  had  and  re- 
ceived it  will  operate  as  a  denial  both  of  the 
receipt  of  money  and  the  existence  of  those  facts 
which  make  such  receipt  by  the  defendant  a 
receipt  to  the  use  of  the  plaintiff. 

7.  In  all  actions  upon  bills  of  exchange  and  pro- 
missory notes,  the  plea  of  **  non  assumpsit"  and  ^'  never 
indebted"  shall  be  inadmissible.  In  such  actions, 
therefore,  a  plea  in  denial  must  traverse  some  matter 
of  fact ;  exempli  gratia^  the  drawing,  or  making,  or 
indorsing,  or  accepting,  or  presenting,  or  notice  of 
dishonour  of  the  bill  or  note. 

8.  In  every  species  of  actions  on  contract,  all  mat- 
ters in  confession  and  avoidance,  including  not  only 
those  by  way  of  discharge,  but  those  which  show  the 
transaction  to  be  either  void  or  voidable  in  point  of 
law,  on  the  ground  of  fraud  or  otherwise,  shall  be 
specially  pleaded  ;  exempli  gratiuy  infancy,  coverture, 
release,  payment,  performance,  illegality  of  conside- 
ration, either  by  statute  or  common  law,  drawing, 
indorsing,  accepting,  &c.  bills  or  notes  by  way  of 
accommodation,  sct-ofi^  mutual  credit,  unseaworthi- 
ness, misrepresentation,  concealment,  deviation,  and 
various  other  defences,  must  be  pleaded. 

9.  In  actions  on  policies  of  assurance,  the  interest 
of  the  assured  may  be  averred  thus  : — "  That  A,  B, 
C,  and  D,  [or  some,  or  one  of  them,]  were  or  was 
interested,"  &c.  And  it  may  also  be  averred,  ''  that 
the  insurance  was  made  for  the  use  and  benefit,  and 
on  the  account,  of  the  person  or  persons  so  inte- 
rested." 

10.  In  actions  on  specialties  and  covenants,  the 
plea  of  non  est  factum  shall  operate  as  a  denial  of  ^ 
the  execution  of  the  deed  in  point  of  fact  only,  and 
all  other  defences  shall  be  specially  pleaded,  including 
matters  which  make  the  deed  absolutely  void  as  well 
as  those  which  make  it  voidable. 

See  MUlerihip  v.  Brocktt  (L.  J.  29,  Ex.  869). 

1 1^  The  plea  of  '*  nil  debet""  shall  not  be  allowed  in 
any  action. 
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12.  All  matters  in  confession  and  avoidance  shall 
be  pleaded  specially,  as  above  directed  in  actions  on 
simple  contracts. 

13.  In  any  case  in  which  the  plaintiff  (in  order 
to  avoid  the  expense  of  the  plea  of  payment  or  set- 
off) shall  have  given  credit  in  the  particulars  of  his 
demand  for  any  sam  or  sums  of  money  therein  ad- 
mitted to  have  been  paid  to  the  plaintiff,  or  which 
the  plaintiff  admits  the  defendant  is  entitled  to  set 
ofi,  it  shall  not  be  necessary  for  the  defendant  to 
plead  the  payment  or  set  off  of  such  sum  or  sums  of 
money. 

But  this  rule  is  not  to  apply  to  cases  where  the 
plaintiff,  after  stating  the  amount  of  his  demand, 
states  that  he  seeks  to  recover  a  certain  balance, 
without  giving  credit  for  any  particular  sum  or 
sums,  or  to  cases  of  set-off  where  the  plaintiff  does 
not  state  the  particulars  of  such  set-off. 

14.  Payment  shall  not  in  any  case  be  allowed  to 
be  given  in  evidence  in  reduction  of  damages,  or 
debt,  but  shall  be  pleaded  in  bar. 

15.  In  actions  for  detaining  goods,  the  plea  of  non 
detinet  shall  operate  as  a  denial  of  the  detention  of  the 
goods  by  the  defendant,  but  not  of  the  plaintiff's  pro- 
perty therein  ;  and  no  other  defence  than  such  de- 
nial shall  be  admissible  under  that  plea. 

See  Mwgan  ▼.  Afarfa(i«(9  Exch.  14&),  where  in  ao  action  of  de- 
tinue, brought  by  the  assignees  of  a  bankrupt,  the  defendant  was 
allowed  to  prove,  under  this  issue,  that  he  acted,  in  selling  the 
goods,  under  the  authority  of  the  solvent  partner  of  the  bank- 
rupt 

16.  In  actions  for  torts,  the  plea  of  not  guilty  shall 
operate  as  a  denial  only  of  the  breach  of  duty  or 
wrongfbl  act  alleged  to  have  been  committed  by  the 
defendant,  and  not  of  the  facts  stated  in  the  induce- 
ment, and  no  other  defence  than  such  denial  shall  be 
admissible  und^  that  pica ;  all  other  pleas  in  denial 
sliaLl  take  isvue  on  some  particular  matter  of  fact 
alleged  in  the  declaration. 

Exempli  gratia.  In  an  action  for  a  nuisance  to  the 
occupation  of  a  honse  by  carrying  on  an  offensive 
trade,  the  plea  of  not  guilty  will  <^rate  as  a 
denial  only  that  the  defendant  carried  on  the 
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alleged  trade  in  such  a  way  as  to  be  a  nuisance 
to  the  occupation  of  the  house,  and  will  not 
operate  as  a  denial  of  the  plaintifi''s  occupation  of 
the  house. 

In  an  action  for  obstructing  a  right  of  way,  such 
plea  will  operate  as  a  denial  of  the  obstruction 
only,  and  not  of  the  plain tiff^'s  right  of  way. 

In  an  action  for  slander  of  the  plaintiff  in  his  office, 
profession,  or  trade,  the  plea  of  not  guilty  will 
operate  in  denial  of  speaking  the  words,  of  speak- 
ing them  maliciously,  and  in  the  defamatory 
sense  imputed,  and  with  reference  to  the  plain- 
tiflTs  office,  profession,  or  trade,  but  it  will  not 
operate  as  a  denial  of  the  fact  of  the  plaintiff 
holding  the  office  or  being  of  the  profession  or 
trade  alleged. 

In  actions  for  an  escape,  it  will  operate  as  a  denial 
of  the  neglect  or  default  of  the  sheriflf  or  his 
officers,  but  not  of  the  debt,  judgment,  or  pre- 
liminary proceedings. 

In  actions  against  a  carrier,  the  plea  of  not  guilty 
will  operate  as  a  denial  of  the  loss  or  damage,  but 
not  of  the  receipt  of  the  goods  by  the  defendant 
as  a  carrier  for  hire,  or  of  the  purpose  for  which 
they  were  received. 

It  has  been  held  that,  upon  a  plea  of  Not  Guilty  to  a  declara- 
tion for  debauching  the  plaintiff's  wife,  it  was  not  necessary 
for  the  plaintiff  to  prove  that  the  woman  debauched  was  his  wife 
{Kenrick  v.  Horder,  7  E.  &  B.  628). 

17.  All  matters  in  confession  or  avoidance  shall  be 
pleaded  specially,  as  in  actions  on  contract. 

18.  In  actions  for  trespass  to  land,  the  close  or 
place  in  which,  &c.  must  be  designated  in  the  decla- 
ration by  name  or  abuttals  or  other  description,  in 
failure  whereof  the  plaintiff  may  be  ordered  to  amend, 
with  costs,  or  give  such  particulars  as  the  Court  or  a 
Judge  may  think  reasonable. 

19.  In  actions  for  trespass  to  land,  the  plea  of 
not  guilty  shall  operate  as  a  denial  that  the  defendant 
coDunitted  the  trespass  alleged  in  the  place  mentioned, 
but  not  as  a  denial  of  the  plaintiff's  possession,  or 
right  of  possession  of  that  plaice,  which,  if  intended  to 
be  denied,  must  be  traversed  specially. 
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20.  In  actions  for  taking,  damaging,  or  converting 
the  plaintiff's  goods,  the  plea  oi  not  guilty  shall 
operate  as  a  denial  of  the  defendant  having  committed 
the  wrong  alleged,  by  taking,  damaging,  or  converting 
the  goods  mentioned,  but  not  of  the  plaintiff's  property 
therein. 

21.  In  every  case  in  which  a  defendant  shall  plead 
the  general  issue,  intending  to  give  the  special  matter 
in  evidence,  by  virtue  of  an  Act  of  Parliament,  he 
shall  insert  in  the  margin  of  the  plea  the  words, 
"  By  Statute,"  together  with  the  year  or  years  of 
the  reign  in  which  the  Act  or  Acts  of  Parliament 
upon  which  he  relies  for  that  purpose  were  passed, 
and  also  the  chapter  and  section  of  each  of  such  Acts, 
and  shall  specify  whether  such  Acts  are  public  or 
otherwise,  otherwise  such  plea  shall  be  taken  not  to 
have  been  pleaded  by  virtue  of  any  Act  of  Parlia- 
ment ;  and  such  memorandum  shall  be  inserted  in 
the  margin  of  the  issue,  and  of  the  Nisi  Prius  record. 

See  Edwards  v.  Hodges  (L.  J.  24,  C.  P.  121 ),  where  an  addition 
of  the  statutes  relied  upon,  was  allowed,  by  way  of  amendment, 
after  a  verdict  for  the  defendant,  and  after  a  rule  had  been  obtained 
to  set  that  verdict  aside. 

22.  A  plea  containing  a  defence  arising  afler  the 
conmiencement  of  the  action  may  be  pleaded  together 
with  pleas  of  defences  arising  before  the  commence- 
ment of  the  action,  provided  that  the  plaintiff  may 
confess  such  plea,  and  thereupon  shall  be  entitled  to 
the  costs  of  the  cause  up  to  the  time  of  the  pleading 
of  such  first-mentioned  plea. 

See  this  rule  explained  by  Parke,  B.,  in  Kemp  v.  Balls  (L.  J. 
24,  Ex.  48). 
See  p.  60,  ante, 

23.  When  a  plea  is  pleaded  with  an  allegation 
that  the  matter  of  defence  arose  af\er  the  last  plead- 
ing, the  plaintiff  shall  be  at  liberty  to  confess  such 
plea,  and  shall  be  entitled  to  the  costs  of  the  cause 
up  to  the  time  of  pleading  such  plea  ;  provided  that 
this  and  the  preceding  rule  shall  not  apply  to  the 
case  of  such  plea  pleaded  by  one  or  more  only  out 
of  several  defendants. 

See  p.  60,  ante.^ 

24.  Courts  of  Error  may  award  a  repleader,  or 
direct  a  trial  de  novo. 

See  C.  L.  P.  A.  1852,  s.  157  (p.  120),  ante. 
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25.  The  cost  of  proceeding  in  error  shall  be  taxed 
and  allowed  as  costs  in  the  cause,  and  no  double  costs 
in  error  shall  be  allowed  to  either  party. 

See  pp.  120,  316,  ante. 

Fisher  v.  Bridges  (8  C.  L.  R.  800). 

26.  On  error  from  one  of  the  superior  Courts  such 
Court  shall  have  power  to  allow  interest  for  such  time 
as  execution  has  been  delayed  by  the  proceedings  in 
error,  for  the  delaying  thereof ;  and  the  Master,  on 
taxing  the  costs,  may  compute  such  interest  without 
any  rule  of  Court  or  order  of  a  Judge  for  that  pur- 
pose. 

See  p.  120,  ante. 

27.  In  no  case  shall  error  be  brought  for  any  error 
in  a  judgment  with  respect  to  costs,  but  the  error  (if 
any)  in  that  respect  may  be  amended  by  the  Court  in 
which  such  judgment  may  have  been  given,  on  the 
application  of  either  party. 

28.  A  person  admitted  to  sue  in  forma  pauperis 
shall  not  in  any  case  be  entitled  to  costs  from  the 
opposite  party,  unless  by  order  of  the  Court  or  a 
Judge. 

Hoimes  v.  Penney  (L.  J.  28,  Ex.  132). 

Dewley  v.  G.  N.  R.  Company  (L.  J.  24,  Q.  B.  25). 

See  R.  G.,  H.  T.  1853,  rr.  121,  122  (p.  827),  ante. 

29.  If  a  plaintiff  in  ejectment  be  nonsuited  at  the 
trial,  the  defendant  shall  be  entitled  to  judgment  for 
his  costs  of  suit. 

This  is  supplementary  to  C.  L.  P.  A.  1852,  s.  186  (p.  137), 
ante. 

30.  K  the  plaintiff  in  ejectment  appear  at  the  trial, 
and  the  defendant  does  not  appear,  the  plaintiff  shall 
be  entitled  to  a  verdict  without  producing  any  evi- 
dence, and  shall  have  judgment  for  his  costs  of  suit, 
as  in  other  cases. 

See  C.  L.  P.  A.  1858,  b.  182,  and  note  (p.  185),  ante. 

31.  No  entry  or  continuances,  by  way  of  imparlance, 
Curia  advisari  vult,  vicecomes  non  misit  breve,  or 
otherwise,  shall  be  made  upon  any  record  or  roll 
whatever,  or  in  the  pleadings. 

32.  All  judgments,  whether  interlocutory  or  final. 
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shall  be  entered  of  record  of  the  daj  of  the  month 
and  year,  whether  in  term  or  vacation,  when  signed, 
and  shall  not  have  relation  to  any  other  day  :  Pro- 
vided that  it  shall  be  competent  for  the  Court  or  a 
Judge  to  order  a  judgment  to  be  entered  nunc  pro 
tunc. 

Compare  R.  G.,  H.  T.,  r.  56  Cp.  314),  ante. 

Campbell. 

John  Jervts. 

Fred.  Pollock. 

E.  H.  Alderson. 

J.  T.  Coleridge. 

W.  H.  Maule. 

C.  Cresswell. 

T.  J.  Platt. 

Edw.  Vaughan  Williams. 

T.  N.  Talpourd. 

Samuel  Martin. 

Charles  Crompton. 


The  foregoing  Rules,  Orders,  and  Regulations 
were  laid  before  both  Houses  of  Parliament, 
in  pursuance  of  the  Act,  13  &  14  Vict.  c.  16, 
on  the  10th  day  of  February  1853,  and  no 
alteration  has  been  made  therein  by  Par- 
liament. 

Dated  this  10th  day  of  May,  1853. 

John  George  Shaw  Lepevre, 

Dep.  Cler.  Parliamentor. 
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Michaelmas  Vacation,  1854. 

It  is  ordered,  That  the  practice  to  be  observed  in  the 
Superior  Courts  of  Common  Law  at  Westminster, 
with  respect  to  the  matters  hereinafter  men- 
tioned, shall  be  as  follows;  that  is  to  say, 

1.  The  provisions  as  to  pleadings  and  practice  con- 
tained in  the  Common  Law  Procedure  Act,  1852,  and 
the  rules  of  practice  of  the  Superior  Courts  of  Com- 
mon Law  made  the  11th  Januaiy,  1853,  and  also  the 
rules  of  pleading  which  came  into  o[)eration  on  the 
first  day  of  Trinity  Term,  1853,  so  far  as  the  same  are 
or  may  be  made  applicable,  shall  extend  and  apply  to 
all  proceedings  to  be  had  or  taken  under  the  Conmion 
Law  Procedure  Act,  1854. 

2.  Every  affidavit  to  be  hereafter  used  in  any  cause 
or  civil  proceeding- in  any  of  the  said  Superior  Courts 
of  Common  Law  shall  be  drawn  up  in  the  first  person, 
and  shall  be  divided  into  paragraphs,  and  every  para- 
graph shall  be  numbered  consecutively,  and,  as  nearly 
as  may  be,  shall  be  confined  to  a  distinct  portion  of 
the  subject.  No  costs  shall  be  allowed  for  any  affi- 
davit or  part  of  an  affidavit  substantially  departing 
from  this  rule.  This  rule  not  to  be  in  force  until  the 
first  day  of  Easter  Term  next  (a). 

Campbell.  C.  Cresswell. 

John  Jervis.  W.  Erle. 

Fred.  Pollock.  Saml.  Martin. 

J.  Parke.  Charles  Crompton. 

E.  H.  Alderson.  R.  B.  Crowder, 

27/A  November,  1854. 

Forms  of  Proceedings. 

The  forms  of  proceedings  contained  in  the  schedule 
hereunder  may  be  used  in  the  cases  to  which  they  are 

*  This  rule  adopts  in  part  the  provisions  of  s.  37  of  the  Chancery  Practice 
Amendment  Act,  15  &  16  Vict.  c.  86. 
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applicable,  with  such  alterations  as  the  nature  of  the 
action,  the  description  of  the  court  in  which  the  action 
is  depending,  the  character  of  the  parties,  or  the  cir- 
cumstances of  the  case  may  render  necessary  ;  but  any 
variances  therefrom,  not  being  in  matter  of  substance, 
shall  not  affect  their  validity  or  regularity. 


SCHEDULE. 

1. — Issue  op  Fact  to  be  tried  by  a  Judge  without 

a  Jury.* 

[Proceed  as  in  an  issue  to  be  tried  by  a  jury  as  in 
ordinary  cases,  until  the  joinder  of  issue,  and  then 
thus ;]  And  the  parties  aforesaid  having,  by  consent 
in  writing  duly  signed,  left  the  decision  of  the  said 
issue  [or  "  issues"]  to  the  Court,  it  was  on  the 
day  of  >  18     ,  [date  of  rule  or  order  for  allow^ 

ance  of  trial],  by  a  rule  of  this  Court  [or  "  by  an 
order  of  the  Honourable  Sir  ,  Knight,  one  of 

her  Majesty's  Justices  of  her  Court  of  Queen's  Bench 
\or  "  Common  Pleas"  or  "  one  of  the  Barons  of  her 
Majesty's  Court  of  Exchequer,"  as  the  case  may  be], 
ordered  that  such  trial  should  be  allowed  :  Therefore 
let  the  same  bo  had  accordingly. 


2. — SuBPCENA  thereon  and  in  other  cases. 

[  The  sane  as  the  form  now  in  use,  but  in  all  cases 
omit  the  words  "by  a  jury."] 


3.— Nisi  Prius  Record  therein. 

[  The  same  as  the  form  already  directed  by  rule  of 

Hilary  Term,  1853.] 


4. — ^PosTEA  therein,  on  a  Verdict  for  Plaintiff  on  all 
the  Issues,  where  the  Cause  is  tried  in  London 
or  Middlesex,  and  where  the  Defendant  appears 
at  the  Trial. 

Afterwards  on  the  day  of  ,  18    ,  {the 

first  day  of  the  sittings  or  the  day  of  the  trial)  at  the 

*  See  the  Common  Law  Procedure  Act.  1854,  •.  1  (p.  184),  ante. 
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Guildhall  of  the  cit j  of  London  [or  **  at  Westminster 
Hall  in  the  county  of  Middlesex")  before  Sir  , 

Knight,  one  of  her  Majesty's  Justices  of  her  Court  of 
Queen's  Bench  [or  "Common  Pleas,"  or  "one  of  the 
Barons  of  her  Majesty's  Court  of  Exchequer,"  4is  the 
case  may  be  ;  or  if  tried  before  the  Chief  Justice  or 
Chief  Baron  state  the  fact,  as  in  the  prescribed  form 
of  postea  on  a  trial  before  a  jury.  If  tried  before 
two  Judges  state  the  names  of  both,  and  of  the  Court 
of  which  they  are  Judges^,  come  the  parties  within 
mentioned,  by  their  resi)ective  attorneys  within  men- 
tioned for  the  trial  of  the  said  issue  \or  "issues"],  and 
the  said  Judge  [or  "  Baron"  or  "  Chief  Justice,"  or 
"Chief  Baron,"  as  the  case  may  be'\  decides  the  said 
issue  \or  "each  of  the  said  issues"]  in  favour  of  the 
plaintiff  [or  the  decision  may  be  stated  in  the  offir^ 
motive  or  negative  words  of  the  issue,  as  for  example, 
thus :  "And  the  said  Judge  [or  "  Baron"]  as  to  the 
first  issue  within  joined  decides  that  the  defendant  did 
promise  as  within  alleged.;  and  as  to  the  second  issue 
within  joined  the  said  Judge  [or  "  Baron"]  decides  that 
the  defendant  did  not  satisfy  and  discharge  the  plain- 
tiff's claim  by  payment,  as  within  alleged"],  and  the 
said  Judge  [or  "  Baron"  ]  assesses  the  damages  of  the 
plaintiff,  on  occasion  of  the  premises  within  complained 
of,  over  and  above  his  costs  of  suit  to  £  .  [  Omit 
the  assessment  of  damages  if  nofie  made]  :  Therefore, 
&c. 


5. — The  like  where  the  Trial  was  at  the  Assizes. 

Afterwards   on  the  day  of  ,18     [the 

commission  day  of  the    assizes]   at  ,   in   the 

county   [or   "city"]   of  ,   at  the   assizes   there 

holden  in  and  for  the  said  county  [or  "city"]  before 
Sir  ,  Knight,  one  of  her  Majesty's  Justices  of 

her  Court  of  [or  "one  of  the  Barons  of  her 

Majesty's  Court  of  the  Exchequer,"  as  the  case  may 
be],  come  the  parties,  &c.  [Conclude  as  in  the  pre- 
ceding form. 


6. — The  like,  where  one  Issue  is  found  for  the  Plain- 
tiff and  another  for  the  Defendant,  the  latter 
going  to  the  whole  Action. 

[Proceed  as  in  the  preceding  forms  of  postea  to 
the  statement  of  the  appearance  of  the  parties  at  the 
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trial,  and  then  thus :]  And  the  said  Judge  [or  *^ Baron*' 
or  "  Chief  Justice,"  or  "  Chief  Baron,"  as  the  case 
may  6e]  decides  the  first  issue  within  joined  in  favour 
of  the  plaintiff;  and  he  decides  the  second  issue 
within  joined  in  favour  of  the  defendant  \as  the  case 
may  be ;  or  the  decision  may  be  stated  in  the  affirma- 
tive or  negative  of  each  issue,  as  directed  in  the 
preceding  Jform]  :  Therefore,  &c. 

7.— Judgment  thereon  for  Plaintiff. 

[Copy  the  issue,  and  then  proceed  thus :]     After- 
wards on  the  day  of  ,18     ,  [day  oY  signing 
final  judgment^  come  the  parties  aforesaid,  by  their 
respective  attorneys  aforesaid,  and  Sir  Knight, 
one  of  her  Majesty's  Justices  of  her  Court  of 

tor  "one  of  the  Barons  of  her  Majesty's  Court  of 
Exchequer,"  as  the  case  may  be ;  or  if  tried  before 
the  Chief  Justice  or  Chief  Baron,  state  the  fact  as 
in  the  prescribed  form  of  postea  in  a  trial  before  a 
jury ;  if  tried  before  two  judges  state  the  names  of 
both,  and  of  the  Court  of  which  they  are  judges'],  by 
whom  the  said  issue  was  [or  "issues  were"]  tried, 
hath  [or  "have"]  sent  hither  his  [or  "their"]  record 
had  before  him  [or  "them"]  in  these  words  :  After- 
wards, &c.  [copy  the  postea']  :  Therefore  it  is  con- 
sidered that  the  said  plaintiff  do  recover  against  the 
defendant  the  said  monies  by  the  said  Judge  [or 
"Baron"  or  "Chief  Justice,"  or  "  Chief  Baron,"  as  the 
case  may  be,]  so  assessed,  and  £  for  his  costs  of. 

suit. 

[In  the  margin  of  the  roll,  opposite  the  words 
"  Therefore  it  is  considered,"  write  "  Judgment  signed 
the  day  of  ,  a.  d.  18     "  inserting  the  day 

of  signing  the  judgment.  ] 

8. — Execution  thereon. 
[  The  same  as  in  ordinary  cases,] 

9. — Writs  op  Execution  where  the  Court  or  a  Judge 
decides  on  Matters  of  Account.* 

[The  same  as  in  ordinary  cases  of  execution  on  a 
judgment,  except^  that  instead  of  the  writ  stating  the 

*  Bee  the  Common  Law  Procedure  Act,  lft54,  s.  S  (p.  IM),  ante. 

t  This,  and  the  following  form,  are  erroneous,  so  far  as  they  omit  the 
judgment,  which  must  still  be  signed  before  execution  can  issue  upon  an 
award  made  under  a  compulsory  reference  {KendU  v.  Merrett,  L.  J.  25,  C.  P. 
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money  to  be  levied  as  having  been  recovered  by  a 
judgment,  and  omitting  the  direction  to  levy  interest, 
say    £  ,   which   by  a  rule   of  our   Court  of 

Queen's  Bench  [or  "  Common  Pleas"  or  "  by  an  order 
of  Sir  ,    Knight,  one   of  our  Justices  of  our 

Court  of  Queen's  Bench"  or  "Common  Pleas,"  or  "one 
of  the  Barons  of  our  Exchequer,"  as  the  case  may  be"] 
dated  the  day  of  ,  18     ,  made  in  pursu- 

ance of  the  third  section  of  "The  Common  Law 
Procedure  Act,  1854,"  in  an  action  commenced  in  our 
said   Court  of  ,  at  the  suit  of  A,  B,  [or  "  the 

said  A.  B,"  if  before  mentioned]  against  the  said 
C.  D.y  was  ordered  to  be  paid  by  the  said  C,  D,  to 
the  said  A,  B.  [as  the  case  may  be,  following  the 
terms  or  substafice  of  the  rule  or  order'],  \Jf  costs 
were  ordered  or  be  paid,  then  the  direction  to  levy 
them  may  be  thus :  "together  with  certain  costs  in  the 
said  rule  [or  "order"]  mentioned,  which  said  costs 
were   afterwards    on   the  day   of  ,    18     , 

taxed  and  allowed  by  our  said  Court  of  ,  at 

£  .]     [If  the  rule  or  order  directs  that  interest 

shall  be  paid,  then  the  direction  to  levy  it  may  be 
thus:  "together  also  with  interest  on  the  said  sum 
of  £  ,  at  the  rate  of  £  per  cent,,  from  the 

said  day  of  ,18     ,"  as  the  case  may  be, 

according  to  the  rule  or  order,] 


10. — Writs  of  Execution  where  Matter  of  Account 
is  referred  to  and  decided  on  by  an  Arbitrator, 
Officer  of  the  Court,  or  County  Court  Judge.* 

[  The  same  as  directed  in  the  preceding  form,  but 
instead  of  stating  the  levy  to  be  of  money  ordered  by 
a  rule  or  order  to  be  paid,  say,  £  ,  which  by 

an  award  [or  "  certificate"],  dated  the  day  of 

,  18  {date  of  award  or  certificate),  made  by 
E.  F.,  esquire,  an  arbitrator  appointed  by  the  parties 
[or  "  by  E,  F,,  esquire,  one  of  the  masters  {or  other 
officer,  naming  his  office)  of  our  Court  of  ,"  or 

by  E.  F,,  esquire,  the  Judge  of  the  County  Court 
of  ,"  as  the  case  may  be],  pursuant  to  the  3rd 

section  of"  The  Common  Law  Procedure  Act,  1854," 
was  awarded  \or  "  certified"]  to  be  due  and  payable 
from  the  said  C.  D.  to  ["  the  said"]  A.  B, 


*  See  note,  p.  3S3,  an/0. 
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11. — Special  Case  for  the  Opinion  of  the  Court 
under  Section  4  of  the  Common  Law  Procedure 
Act,  1854,  where  the  allowance  or  disallowance 
of  a  Particular  Item  or  Items  depends  on  a  Ques- 
tion of  Law.* 

In  the  Queen's  Bench  ["  Conunon  Pleas,"  or  "  Ex- 
chequer."] 

r  A.  B.y  Plaintiff, 
Between  <  and 

V  (7.  i)..  Defendant. 
The  following  case  is  stated  for  the  opinion  of  the 
Court,  under  a  rule  of  the  Court  [or  "  order  of  the 
Honourable  Mr.  Justice  "  or  "Baron  "] 

dated  the  day  of  ,   18     ,  made  pursuant 

to  the  4th  section  of  "  The  Common  Law  Procedure 
Act,  1854."  \^Here  state  the  material  facts  of  the 
case  hearing  upon  the  question  of  law  to  be  de- 
cided,] 

The  question  [or  questions]  for  the  opinion  of  the 
Court  is  [or  are]  : — 

First.  Whether  [4-c.] 
Second.  Whether  [4*^.] 


12.  Issue  to  be  tried  by  a  Jury  where  the  Court  or  a 
Judge  has  directed  it,  under  Section  4,  where  the 
Allowance  or  Disallowance  of  a  particular  Item 
or  Items  depends  on  a  Question  of  Fact. 

In  the  Queen's  Bench  [or  "Common  Pleas"  or 
"  Exchequer  of  Pfeas"]. 

The  day  of  18      (date  of  issue  when 

delivered  by  the  plaintiff), 

[  Venue.]   A.  B,  by  his  attorney  sues  C.  Z>., 

and  the  plaintiff  [or  "defendant"]  aflirms,  and  the 
defendant  [or  "plaintiff"]  denies,  that,  &c.  [Here 
state  the  question  of  fact  to  be  tried  as  directed  by 
the  Court  or  Judge,  In  some  cases  it  may  be  ad- 
visable to  state  an  inducement  before  stating  the 
question  in  dispute,"]  [If  there  be  more  than  one 
question  to  be  decided,  state  it  thus :  "  and  the  said 
"plaintiff,"  or  ["defendant,"]  also  affirms,  and  the 
defendant,  or  ["plaintiff,"]  also  denies  that,"  &c.] 
And  it  has  been  ordered  by  the  Court  [or  "by  the 
Honourable  Mr.  Justice  "  [or  "Baron  "] 


*  See  p.  187,  ante. 
K.  S 
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that  the  said  question  [or  "  questions*']  shall  be  tried 
by  a  jury  ;  therefore  let  the  same  be  tried  accord- 
ingly. 


13.  PosTEA  thereon. 

[  The  same  as  in  ordinary  cases,  except  that  there 
is  no  assessment  of  damages S\ 


14. — Special  Case  stated  by  an  Arbitrator  under 
Section  5  of  the  Common  Law  Procedure  Act, 
1854.* 

[/n  the  special  case  the  arbitrator  must  state 
whether  the  arbitration  is  under  a  compulsory  re- 
ference under  the  Act,  or  whether  it  is  upon  a  rf- 
ference  by  consent  of  the  parties  where  the  sub^ 
mission  has  been  or  is  to  be  made  a  rule  or  order  of 
one  of  the  Superior  Courts  of  Law  or  Equity  at 
Westminster,  In  the  former  case  the  award  must 
be  entitled  in  the  Court  and  cause,  and  the  rule  or 
order  of  the  Court  must  be  set  forth.  In  the  latter 
case  the  terms  of  the  reference  relating  to  the  sub- 
mission being  made  a  rule  or  order  of  Court  must  be 
set  forth,] 


15. — Judgment  thereon  when  a  Judgment  has  been 

ordered. 

[Copy  the  special  case,  and  then  proceed  thus  :] 
Afterwards  on  the  day  of  ,  18     ,  come  here 

the  parties  aforesaid,  and  the  Court  is  of  opinion  that 
[state  the  opinion  of  the  Court  on  the  question  or 
questions  stated  in  the  case,  in  the  affirmative  or 
negative,  as  the  case  may  be,]  Therefore  it  is  con- 
sidered that  the  plaintiff  do  recover  against  the  de- 
fendant the  said  £  and  £  for  his  costs  of 
suit. 

[In  the  margin,  opposite  the  words,  "  Therefore  it 
is  considered,"  he,  write  *'  Judgment  signed  the 
day  of         ,18    ,"  inserting  the  day  oj  signing  final 
judgment,] 


*  See  p.  187,  onto. 
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16. — PosTEA,  where  the  Judge  upon  the  Trial  of  an 
Issue  in  Fact  before  him  under  Section  1  directs 
an  Arbitration  as  to  Part  of  the  Claim  under 
Section  6  of  the  Common  Law  Procedure  Act, 
1854.* 

[Proceed  as  in  the  above  prescribed  form  ofpostea 
No.  4  or  5,  as  the  case  may  be,  to  the  statement  of 
the  appearance  of  the  parties  at  the  trial  inclusive^ 
and  then  proceed  thus  :]  "  And  as  to  the  plaintiff's 
claim   in   the  count   of  the   declaration  within 

mentioned  [as  the  case  may  be\  it  appears  to  the  said 
Judge  [or  "  Baron"]  that  the  questions  arising  thereon 
involve  matter  of  account  which  cannot  conveniently 
be  tried  before  him  ;  and  hereupon  the  said  Judge  [or 
"  Baron"]  orders  that  the  plaintiff's  claim  in  the  said 
count  in  the  declaration  mentioned  be  referred 
to  E.  F.  of  esquire,  an  arbitrator  appointed  by 

the  said  parties  [or  "  to  E,  F,  esquire,  being  one  of 
the  Masters  of  the  Court  of  Queen's  Bench,"  or 
"  Common  Pleas,"  or  "  Exchequer  of  Pleas"  {or  other 
officer  of  the  Court,  stating  his  office^  or  "  to  E,  F. 
esquire,  being  the  Judge  of  the  County  Court  of 
,"]  upon  the  terms  that,  &c.  [set  forth  the 
terms  of  the  order],  and  the  said  Judge  [or  "  Baron"] 
decides  each  of  the  said  issues,  except  those  relating 
to  the  said  count  of  the  declaration,  in  favour 

of  the  plaintiff  [or  the  statement  of  the  decision  may 
be  in  the  affirmative  or  negative  words  of  the  issue, 
as,  for  example,  thus  :  "  And  the  said  Judge  [or 
"  Baron"]  as  to  the  first  issue  within  joined  decides 
that  the  defendant  is  guilty  as  within  in  the 
count  of  the  declaration  alleged,  and  as  to  the  second 
issue  within  joined  the  said  Judge  [or  "  Baron"] 
decides  that  the  defendant  did  not  commit  the  acts 
within  in  the  count  of  the  declaration  alleged 

by  the  plaintiff's  leave."]  And  the  said  Judge  [or 
"Baron"]  assesses  the  damages  of  the  plaintiff  on 
occasion  of  the  premises  within  in  the  count  of 

the  declaration  complained  of,  over  and  above  his  costs 
of  suit,  to  £  .  [Omit  the  assessment  of  damages^ 
if  none  made.]     Therefore,  &c. 

*  See  p.  187,  ante. 
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17. — Writ  of  Habere  Facias  Possessionem  on  a 
Rule  to  deliver  Possession  of  Land  pursuant  to 
an  award.* 

Victoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the   Faith,   to  the  Sheriff  of  ,  greeting.     We 

command  jou  that  you  omit  not  by  reason  of  any 
liberty  of  your  county,  but  that  you  enter  the  same, 
and  without  delay  you  cause  A.  B,  to  have  possession 
of  \here  describe  the  lands  and  tenements  as 

in  the  rule  for  the  delivery  of  possession],  and  which 
lands  and  tenements,  by  a  rule  of  our  Court  of  Queen's 
Bench  [or  "  Common  Pleas,"  or  "  Exchequer  of 
Pleas"],  dated  the  day  of  ,18       ,   made 

pursuant  to  the  sixteenth  section  of  "The  Common 
Law  Procedure  Act,  1854,"  £.  F,  [the  party  named 
in  the  rule]  was  ordered  to  deliver  possession  to  the 
said  A.  B.  ;  and  in  what  manner  you  have  executed 
this  our  writ  make  appear  to  us  [or  in  Common  Pleas, 
"  to  our  Justices,"  or  in  Exchequer,  "  to  the  Barons 
of  our  Exchequer"]  at  Westminster,  immediately  after 
the  execution  hereof,  and  have  you  there  then  this 
writ.     Witness  at  Westminster,  the  day 

of  ,  in  the  year  of  our  Lord 


18. — Judgment  for  the  Plaintiff  on  a  Special  Case 
stated  under  Section  32  of  the  Common  Law 
Procedure  Act,  1854.'|' 

[  Copy  the  special  case,  and  then  proceed  thus :] 
Afterwards  on  come  here  the  parties  aforesaid 

by  their  respective  attornies  aforesaid,  and  the  Court 
is  of  opinion  that,  &c.  [state  the  opinion  of  the  Court 
on  the  question  or  questions  stated  in  the  case]. 
Therefore  it  is  considered  that  the  plaintiff  do  recover 
against  the  defendant  the  said  £  and  £ 

for  his  costs  of  suit. 

[In  the  margin  opposite  the  words,  "  Therefore  it  is 
considered,  &c."  write  "Judgment  signed  the 
day  of  18     ,"  inserting  the  day  of  signing  final 

judgmental 


*  This  writ  ii  isaued  under  the  16th  sectloii  of  the  Common  Law  Proce- 
dure Act,  185i.    See  p.  193,  anU, 
t  See  p.  213,  anit. 
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19. — Judgment  op  Affirmance  by  Court  of  Error  in 
Exchequer  Chamber  on  a  Special  Case. 

[Copy  to  the  end  of  the  judgment  on  the  roll  in  the 
action,  and  then  proceed  thus  :]  Afterwards  on 

ithe  day  of  lodging  the  note  of  error]  the  defendant 
or  "  plaintiff  "J  delivered  to  one  of  the  masters  of  the. 
Court  here  a  memorandum  in  writing  in  the  form 
required  by  and  according  to  the  statute  in  that  case 
made  and  provided,  alleging  that  there  was  error  in 
law  in  the  record  and  proceeaings  aforesaid ;  and  after- 
wards on  [the  day  of  making  the  entry  of  the 
suggestion  on  the  roll]  the  defendant  [or  *' plaintiff"] 
said  there  was  no  error  therein :  And  thereupon  after- 
wards on  [the  day  of  giving  judgment  in  the 
Exchequer  Chamber],  in  the  Court  of  Exchequer 
Chamber  of  our  lady  the  Queen  before  the  Justices  of 
the  Common  Bench  of  our  said  lady  the  Queen  and 
the  Barons  of  her  Exchequer  [or  if  the  error  be  on  a 
judgment  of  Common  Pleas,  say,  "  before  the  Jus- 
tices of  our  lady  the  Queen  assigned  to  hold  pleas  in 
the  Court  of  our  said  lady  the  Queen  before  the  Queen 
herself  and  the  Barons  of  her  Exchequer,"  or  if  the 
error  be  on  a  judgment  of  the  Exchequer  say,  "  before 
the  Justices  of  our  lady  the  Queen  assigned  to  hold 
pleas  in  the  Court  of  our  lady  the  Queen  before  the 
Queen  herself  and  the  Justices  of  the  Common  Bench 
of  our  said  lady  the  Queen,"]  come  as  well  the  plaintiff 
as  the  defendant  by  their  respective  attorn ies  afore- 
said *,  and  it  appears  to  the  said  Court  of  Error  in  the 
Exchequer  Chamber  that  there  is  no  error  in  the 
record  and  proceedings  aforesaid,  or  in  giving  the 
judgment  aforesaid  :  Therefore  it  is  considered  by  the 
said  Court  of  Error,  that  the  judgment  aforesaid  be  in 
all  things  affirmed,  and  stand  in  full  force  and  effect, 
the  said  causes  above  for  error  suggested  in  anywise 
notwithstanding : — And  it  is  further  considered  by  the 
same  Court,  that  the  said  plaintiff  do  recover  against 
the  defendant  £  for  his  damages  and  costs  which 
he  had  sustained  and  expended  by  reason  of  the  delay 
of  execution  of  the  judgment  aforesaid,  on  pretence  of 
the  prosecution  of  the  said  proceedings  in  error,  and 
that  the  plaintiff  have  execution  thereof. 
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•  20.— Judgment  of  Reversal  in  the  like  case. 

[  The  game  as  the  preceding  form  to  the  asterisk  *, 
and  then  thus :]  And  it  ap{H*ars  to  the  said  Court  of 
Error  that  there  is  manifest  error  in  the  record  and 
proceedings  aforesaid,  and  in  giving  the  judgment 
aforesaid :  Therefore  it  is  considered  by  the  said  Court 
of  Error  that  the  judgment  aforesaid  for  the  errors 
aforesaid  be  reversed,  annulled  and  altogether  holden 
for  nought ;  and  that  the  said  defendant  be  restored  to 
all  things  which  he  hath  lost  by  occasion  of  the  said 
judgment,  &c. 


21. — JuDGMEirr  of  Court  of  Avvt^ki.  in  Exchequer 
Chamber  on  a  Disposal  of  the  Appeal  in  the 
Plaintiffs  Favour  where  judgment  for  him  had 
been  given  in  the  Court  below,  under  the  41st 
and  42nd  Sections  of  the  Common  Law  Proce- 
dure Act,  1854.* 

[Copy  the  case  for  the  appeal  as  stated  hy  the 
parties^  and  then  proceed  thus :]  Afterwards  on 
[the  day  of  giving  judg  merit  of  Court  of  Appeal^  in 
the  Court  of  Exchequer  Chamber  of  our  lady  the 
Queen^  before  the  Justices  of  the  Common  Beuch  of 
our  lady  the  Queen  and  the  Barons  of  her  Exchequer 
[or  if  the  appeal  be  from  the  Common  PleaSy  say^ 
"before  the  Justices  of  our  lady  the  Queen  assigned  to 
hold  pleas  in  the  Court  of  our  lady  the  Queen  before 
the  Queen  herself  and  the  Barons  of  her  Exchequer," 
or,  if  the  appeal  be  from  the  Exchequer,  say,  "before 
the  Justices  of  our  lady  the  Queen  assigned  to  hold 
pleaa  in  the  Court  of  our  lady  the  Qijeen  before  the 
Queen  herself  and  the  Justices  of  the  Common  Bench 
of  our  said  lady  the  Queen,"]  come  the  parties  afore- 
said by  their  respective  attomies  aforesaid ;  and  the 
said  Court  of  Appeal  decide  that,  &c.  [state  tJte  deci- 
sion of  the  Court  upon  the  questions  raised  by  the 
case  on  appeal] ;  and  it  is  considered  by  the  said  Coiu't 
of  Appeal  that  the  plaintiff  do  recover  against  the 
defendant  £  for  his  costs  which  the  plaintiff 

hath  sustained  and  expended  in  the  said  appeal,  and 
that  the  plaintiff  have  execution  thereof. 

•  See  pp.  216,  217,  ante. 
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22. — ^Fi.  Fa.  against  a  Garnishee,  under  the  6drd  Sec- 
tion of  the  Common  Law  Procedure  Act,  1854, 
where  Debt  not  disputed  or  Garnishee  does  not 
appear.* 

Victoria,  by  the  grace  of  Grod  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith,  to  the  sheriff  of  greeting.     We  com- 

mand jou  that  jou  omit  not  hj  reason  of  any  liberty 
of  your  county,  but  that  you  enter  the  same,  and  of 
the  goods  and  chattels  of  £,  F,  in  your  bailiwick,  you 
cause  to  be  levied  £  ,  being  the  amount  of  [or 

*^  part  of  the  amount  of,"  if  the  debt  be  more  than  the 
judgment  debt^  a  debt  due  &om  the  said  E.  F.  to 
CD,,  heretofore  attached  in  the  hands  of  the  said 
E,F.  by  an  order  of  Sir  knight,  one  of  our 

Justices  of  our  Court  of  Queen's  Bench  [or  "  one  of 
our  Justices  of  our  Court  of  Common  Pleas,"  or  "  one 
of  the  Barons  of  our  Exchequer"],  dated  [date 

of  orderly  pursuant  to  the  statute  in  such  case  made, 
to  satisfy  [or,  if  the  debt  be  less  than  the  judgment 
debt,  sap,  "  towards  satisfying"]  £  ,  which  A.  B,y 

lately  in  our  Court  of  Queen's  Bench  [or  "  Common 
Pleas,"  or  "  Exchequer  of  Pleas,"]  recovered  against 
the  said  C.  D.,  whereof  the  said  C,  D.  is  convicted  ; 
and  that  you  have  that  sum  of  &  before  us  [or 

in  Common  Pleas,  "  before  our  Justices,"  or  in  Ex^ 
chequer,  "  before  the  Barons  of  our  Exchequer,"]  at 
Westminster,  immediately  after  the  execution  hereof, 
to  be  rendered  to  the  said  A,  B.  in  satisfaction 

as  aforesaid,  and  that  you  do  all  such  things  as  by  the 
statute  passed  in  the  second  year  of  our  reign  you  are 
authorized  and  required  to  do  in  this  behalf.  And  in 
what  manner  you  shall  have  executed  this  our  writ 
make  appear  to  us  [or  in  the  Common  Pleas,  "  to  our 
Justices,"  or  in  the  Exchequer,  "  to  the  Barons  of  our 
Exchequer,"  as  the  case  may  be,]  at  Westminster,  im- 
mediately after  the  execution  hereof,  and  have  you 
there  then  this  writ.     Witness  ,  at  Westminster, 

the  day  of  in  the  year  of  our  Lord 


23.— Ca.  sa.  in  the  like  Case. 

Victoria^  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith,  to  the  sheriff  of  greeting.     We  com- 


•  See  p.  234,  omit. 
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mand  you  that  you  omit  not  by  reason  of  any  liberty 
in  your  county,  but  that  you  enter  the  same,  and  take 
E,  F.,  if  he  be  found  in  your  bailiwick,  and  him  safely 
keep,  so  that  you  may  have  his  body  before  us  \or  in 
Common  Pleas,  "before  our  Justices,"  or  in  Exche- 
quer^  "before  the  Barons  of  our  Exchequer,"]  at 
Westminster  immediately  after  the  execution  hereof, 
to  satisfy  A.B.£  ,  being  the  amount  [_or  "part 

of  the  amount,"  if  the  debt  be  more  than  the  judg- 
ment debt"]  of  a  debt  due  from  the  said  E.  F.  to  C  /)., 
heretofore  attached  in  the  hands  of  the  said  E,  F,  by 
an  order  of  Sir  ,  knipjht,  one  of  our  Justices  of 

our  Court  of  Queen's  Bench. [or  "one  of  our  Justices 
of  our  Court  of  Common  Pleas,"  or  "  one  of  our  Barons 
of  the  Exchequer,"!  dated  {date  of  order]  pur- 

suant to  the  statute  in  such  case  made  and  provided, 
to  satisfy  i  or  "  towards  satisfying,"  if  the  debt  be  less 
than  the  judgment  debt^  £  ,  which  the  said^.  B, 
lately  in  our  said  Court  of  Queen's  Bench  [or  "  Com- 
mon Pleas,"  or  "  P^xchequer  of  Pleas,"  as  the  case  may 
be^  recovered  against  the  said  C  Z^.,  whereof  the  said 
C  D.  is  convicted,  and  have  you  there  then  this  writ. 
Witness  ,  at  Westminster,    the  day   of 

,  in  the  year  of  our  Lord 


24.— Writ  against  Garnishee  to  show  Cause  why  the 
Judgment  Creditor  should  not  have  Execution 
against  him  for  the  Debt  disputed  by  him.* 

Victoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith,  to  E,  F.  greeting.  We  command  you  that 
within  eight  days  after  the  service  of  this  yrrii  upon 
you,  inclusive  of  the  day  of  such  service,  you  appear 
in  our  Court  of  Queen's  Bench  [or  "  Common  Pleas," 
or  "  Exchequer  of  Pleas"]  to  show  cause  why  A,  B, 
should  not  have  execution  against  you  for  £  , 

being  the  amount  [or  "  part  of  the  amount,  if  the  debt 
exceeds  the  judgment  debt]  of  a  debt  due  from  you  to 
C.  D,  to  satisfy  [or  "  towards  satisfying,"  if  the  debt 
be  less  than  the  judgment  debt]  £  ,  which  on 

the  day  of  ,  18     >  {date  of  judgment),  the 

said  A,  B.,  by  a  judgment  of  our  Court  of  Queen's 
Bench  [or  "  Common  Pleas,"  or  "  Exchequer  of 
Pleas"]  recovered  against  the  said  C  Z).,  and  for  costs 

*  This  writ  if  bsued  uncer  the  64th  seetlan  of  the  Common  Law  Proee- 
dnre  Act,  1854.    See  p.  2S4,  ante. 
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of  suit  in  this  behalf;  and  take  notice,  that  in  default 
of  your  so  doing  the  said  A.  B,  may  proceed  to  exe- 
cution.    Witness  ,  at  Westminster,  the 
day  of            ,  in  the  year  of  our  Lord 

[  Thefollovnng  indorsement  must  be  made  on  the 
writ :]  This  writ  was  issued  by  P.  -^.  [plaintiff* 9  at- 
tomet/s  name  in  full]  of  [place  of  his  abode 

in  full :  also  if  sued  out  as  agent  for  an  attorney  in 
the  country  here  say^  "  as  agent  for  ^.  ^.  of  "] 

attorney  for  the  said  A,  B.  [or  if  sued  out  by  the 
plaintiff  in  person^  '*  This  writ  was  issued  in  person 
by  the  plaintiff  within  named,  who  resides  at  ," 

mentioning  the  city,  town^  or  parish,  and  also  the 
name  of  the  hamlet,  street,  and  number  of  the  house 
of  the  plaintiff's  residence,  if  any  such  there  be,"] 

The  plaintiff  claims  £  [the  amount  of  the 

debt  claimed  from  the  garnishee"],  and  £  for 

costs,  and  if  the  amount  thereof  be  paid  to  the  plaintiff 
or  his  attorney  within  four  days  from  the  service 
hereof,  further  proceedings  will  be  stayed. 

[Within  three  days  after  the  service  fill  up  the 
following  indorsement :]  This  writ  was  served  by  me 
X.  Y.  on  C,  D.  on  the  day  of  ,  18     . 


25. — Declaratiok  thereon.* 

In  the  Queen's  Bench  [or  '*  Common  Pleas,"  or  ^  Ex- 
chequer of  Pleas."] 

The  day  of  ,  a.d. 

(  Venue,) — A,  B.,  by  ,  his  attorney  [or  "  in 

person"],  sues  E,  F.  by  a  writ  issued  forth  of  this 
Court,  in  these  words,  Victoria,  &c.  [copy  the  writ], 
and  the  said  E.  F,  has  appeared  to  the  said  writ,  and 
the  said  A.  B,,  by  his  attorney  aforesaid,  says  that  the 
said  debt  due  from  the  said  £.  F.  to  the  said  C  D.  is 
for,  &c.  [here  state  the  debt  as  in  a  declaration  in 
ordinary  cases],  and  the  said  A.  B,  prays  that  execu- 
tion may  be  adjudged  to  him  accordingly  for  the  said 
£  ,  and  for  costs  of  suit  in  this  behalf. 


*  8«e  p.  S34,  9mt€, 
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26. — Plea*  thereto. 


In  the  Queen's  Bench  [or  "  Common  Pleas,"  or  "  Ex- 
chequer of  Pleaa."] 

The  daj  of  ,  a.d. 

E.  F,^     The  said  £.  F.,  by  ,  his  attorney,  says, 

ats.  /  that  he  never  was  indebted  to  the  said  C.  D,  a* 
A,  B.  ^  alleged  [or  plead  such  other  defence  or  several 
defences  as  in  other  cases]. 


27. — Issue  thereon. 

[Copt/  the  declaration  and  pleadingSy  and  conclude 
thus  :J  Therefore  kt  a  jury  come,  &c. 


28. — PosTEA  thereon. 

[  The  same  as  in  ordinary  cases,  omitting  the  assess* 
ment  of  damages,'] 

29. — Judgment  for  Plaintiff  therein. 

[  The  same  as  in  ordinary  cases  to  the  statement  of 
the  judgment,  which  may  he  thusi]  "Therefore  it  is 
considered  that  the  said  A,  B.  have  execution  against 
the  said  E.  F.  for  the  said  £  ,  the  amount  [or 

•*  part  of  the  amount"]  of  the  said  debt  due  from  him 
to  the  ai^d  C,  D,,  to  satisfy  [or  "  towards  satisfying," 
if  the  debt  be  less  than  the  Judgment  debt]  the  said 
£  y  which  the  said  A,  S,  on  the  said  day 

of  ,18       [date  of  judgment  against  judgment 

debtor]  by  the  judgment  of  this  court  recovered  against 
the  said  C,  D, ;  and  it  is  further  considered  that  the 
said  A,  B,  do  recover  against  the  said  E,  F,  £ 
for  his  costs  of  suit  in  this  behalf." 


30.— Fi.  Fa.  therein. 

Victoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith,  to  the  sheriff  of  ,  greeting.     We  com- 

mand you  that  you  omit  not  by  reason  of  any  liberty 
of  your  county,  but  that  you  enter  the  same,  and  of 
the  good  and  chattels  of  E,  F.  in  your  bailiwick  you 

*  8«e  a  plea  that  the  plaintiff  had  the  judfnnent  debtor  in  execution  under 
a  es.  fa. ;  and  demurrer  thereto,  in  Jauraldi  ▼.  Parker,  now  pending  in  the 
Court  of  Exchequer. 
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cause  to  be  made  £  ,  the  amount  [or  ^'  part  of 

the  amount,"  if  the  debt  be  more  than  the  judgment 
debt]  of  a  debt  due  from  the  said  E.  F.  to  C  J9.,  to 
satisfy  [or  "  towards  satisfying,"  if  the  debt  be  less 
than  the  judgment  debt]  £  ,  which  A.  B.  on 

the  day  of  ,18     [date  of  judgment  against 

judgment  debtor]  by  the  judgment  of  our  Court  of 
Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer 
of  Pleas"]  recovered  against  the  said  C  2>.,  and  where- 
upon it  has  been  adjudged  by  our  said  Court  that  the 
said  A,  B.  should  have  execution  against  the  said 
£,  F,  for  the  said  £  ,  and  also  £  .  which 

in  our  same  court  were  adjudged  to  the  said  A.  B.  for 
his  costs  of  suit  which  he  hath  been  put  to  on  occasion 
of  our  writ  sued  out  against  the  said  £,  F,  at  the  suit 
of  the  said  A,  B.  in  that  behalf,  whereof  the  said  E,  F, 
is  convicted,  and  have  the  said  monies  before  us  [or  in 
the  Common  PleaSy  "  before  our  justices,"  or  in  the 
Exchequer^  "  before  the  barons  of  our  Exchequer"]  at 
Westminster,  immediately  after  the  execution  hereof, 
to  be  rendered  to  the  said  A,  B,y  and  that  you  do  all 
such  things  as  by  the  statute  passed  in  the  second 
year  of  our  reign  you  are  authorized  and  required  to 
do  in  this  behalf;  and  in  what  manner  you  shall  have 
executed  this  our  writ  make  appear  to  us  [or  in  the 
Common  Pleas,  "to  our  justices," or  in  the  Exchequer, 
"to  the  barons  of  our  Exchequer,"  as  the  case  may  be] 
at  Westminster,  immediately  after  the  execution  hereof; 
and  have  you  there  then  this  writ.     Witness  ,  at 

Westminster,  the  day  of  ,  in  the  year  of 

our  Lord 


31.— C A.  SA.  therein. 

Victoria,  by  the  grace  of  Grod  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith,  to  the  sheriff  of  ,  greeting.     We  com- 

mand you  that  you  omit  not  by  reason  of  any  liberty 
of  your  county,  but  that  you  enter  the  same,  and  take 
E,  F.y  if  he  shall  be  found  in  your  bailiwick,  and  him 
safely  keep  so  that  you  may  have  his  body  before  us 
[or  in  the  Common  Pleas,  "  before  our  justices,"  or  in 
the  Exchequer,  "before  the  barons  of  our  Exchequer," 
as  the  case  may  be],  at  Westminster,  immediately 
after  the  execution  hereof,  to  satisfy  A.  B.  £  , 

the  amount  [or  "  part  of  the  amount,"  if  the  debt  be 
more  than  the  judgment  debt]  of  a  debt  due  from  the 
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said  E.  F.  to  C.  D.,  and  for  the  levying  of  which  it 
liBs  been  adjudged  by  our  Court  of  Queeu'g  Bench  \or 
"Common  Pleaa,"  or  "  Exchequer  of  Pleaa,"],  th«t  the 
said  A.  B.  should  have  hie  execution  Against  the  »nid 
E.  F.,  to  eatiefy  [or  "  towarda  satiafying,"  if  the  debt 
be  legs  than  the  judgment  debt]  £  ,  which  the 

said  A.  B.  on  [the  date  of  the  judgment  against 

the  judgment  debtor]  by  the  judgment  of  the  said 
court  recovered  againet  the  said  C.  D.,  and  further  to 
satisfy  the  said  A.  B.  £  ,  which  iu  our  same 

court  were  adjudged  to  the  aaid  A.  B.  for  his  coals  of 
suit  which  he  hath  been  put  to  on  occasion  of  our  writ 
sued  out  against  the  said  E.  F,  at  the  suit  of  the  said 
A.  B.  in  that  behalf,  whereof  the  said  E.  F.  is  con- 
victed ;  and  have  you  there  then  this  writ.  Witness 
,  at  Westminster,  the  day  of  ,  in 

the  year  of  our  Lord 


32.- Judgment /or  Plaintiff  after   Verdict  that  a 
Mandamus  do  issue,  under  Section  71  of  the  Com- 
mon Law  Procedure  Act,  1854.* 
[  The  same  as  in  the  ordinary  form  of  an  entry  of 
a  judgment  to  the  end  of  the  pottea,  and  then  thus:] 
Therefore  it  is  considered  that  a  writ  of  mandamus  do 
issue   commanding   the  defendant   to   [here   state  the 
duty  to  be  performed  or  the  thing   to  be  done,  as 
claimed  by  the  declaration] ;  and  it  ia  also  considered 
that  the  plaintiff  do  recover  of  the  defendant  the  said 
monies  by  the  justices  [or  "by  the  judge"  or  "bftron"J 
aforesaid  in  form  aforesaid  above  assessed,  and  also 
£  for  his  costs  of  suit  in  this  behalf. 

[In  the  margin  of  the  judgment  opposite  the  fir$t 
words,  "  Therefore  it  is  considered,  &c.,"  write  "judg- 
ment signed  the  day  of  ,18  ."inserting 
the  dag  of  signing ^nal  judgment.] 


13,  WstT  or  Inqdirt  to  ascertain  the  Expense  in- 
curred by  the  doing  of  an  Act,  and  fc»-  the  doing 
of  which  a  Mandamus  was  iasued.f 
Yictoria,  by  the  grace  of  God  of  the  United  King- 
lorn  of  Great  Britain  and  Ireland  Queen,  Defender 

p.IM,«((i.    AndrarabumtloDiupsailuiBoiligfpioncdinKfiit 

™.IM,  »«,«l*. 

be  luued  under  Iha  7Mh  icctien  ot  th>  CommoD  Law 
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of  the  Faith,  to  the  sheriff  of  ,  greeting.   Whereas 

upon  an  application  by  A.  B,y  the  plaintiff  in  an  action 
against  C,  D,  in  our  Court  of  Queen's  Bench  [^or 
"  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the 
case  may  be\  at  Westminster,  our  said. Court  did,  on 
the  day  of  ,  a.d.  [date  of  order] 

direct  that  [^state  the  terms  of  the  order  directing 
the  act  to  be  done  at  the  defendants  expense]  ;  and 
the  said  A,  B,  \or  "  and  E.  /*.,"  if  another  person 
than  the  plaint^  has  been  appointed  by  the  (fourt  to 
do  the  act]  has  done  the  said  act  so  directed  to  be 
done ;  and  in  order  to  enable  our  said  Court  to  ascer- 
tain the  amount  of  the  expense  of  the  doing  the  same, 
we  command  you  that,  by  the  oath  of  twelve  good  and 
lawful  men  of  your  bailiwick,  you  diligently  inquire 
what  is  the  amount  of  the  expenses  incurred  by  the 
said  A.  B,  [or  "  by  E.  -F.,"  as  the  case  may  be]  in  the 
doing  of  the  said  act,  and  that  you  send  to  us  [or  in 
Common  Pleas,  "  to  our  Justices,"  or  in  Exchequer 
"  to  the  Barons  of  our  Exchequer"]  at  Westminster, 
on  the  day  of  now  next  ensuing,  the  in- 

quisition which  you  shall  thereupon  take,  under  your 
seal  and  the  seal  of  those  by  whose  oath  you  shall 
take  that  inquisition,  together  with  this  writ.  Witness 
[name  of  Chief  Justice,  or  in  Exchequer  of 
Chief  Baron],  at  Westminster,  the  day  of  , 

in  the  year  of  our  Lord 


34.  Writ  op  Execution  in  Detinue,  under  Sec- 
tion 78  of  the  Common  Law  Procedure  Act,  1854, 
for  the  Return  of  the  Chattel  detained,  and  for  a 
Distringas  until  returned,  separate  from  a  Writ 
for  Damages  or  Costs.* 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom 
of  Great  Britain  and  L*eland  Queen,  Defender  of  the 
Faith,  to  the  sheriff  of  ,  greeting.   We  command 

you,  that  you  omit  not  by  reason  of  any  liberty  of  your 
county,  but  that  you  enter  the  same  and  without  delay 
you  cause  the  following  chattels,  that  is  to  say  [here 
enumerate  the  chattels  recovered  by  the  judgment  for 
the  return  of  which  execution  has  been  ordered  to 
issue],  to  be  returned  to  A.  B.,  which  the  said  A.  B. 
lately  in  our  Court  before  us  [or  in  the  Common  PleaSj 

*  See  p.  SS7,  tutU, 


A  :•:  ▼-  " .  -  .*-r  -  i:.ji;i::»i  ^  #u  "-La-'  r'  tji-  -i*.-:  *iia* --.- 
'»n.-  '•  r  ••  -.  I.  i,t  n  J  »:-  -n_  v.-*  -  i;  en.*  i«  "  "j 
r-:»j^  »i      r    I.,  r     .   *^ —      r   t  i^r    •'■11^'.     •:'  ".-la'  'T- 'S 

".'.•'  ♦»  .:    /'.  /a  nr  ATT    L-  :  r  A  m   i^    -aj  [ijii.L?  ••! 

nr.*-:.»v  T  ar'^^r  -.-.•>  ^x-^-*'.' z.  c>.r»r»  i  in  i  Lave  t«  a 
Ute  fis^r  <ji  ,  in  \2x  Trrar  •  f  'jcr  Lord 


3-S.  TfJK  LIKE,  bat  iL-fi=^i  »>f  a  Di-m^ss  until  the 
(.  fia*'#-i  i-  rrrturr.*^!  n»ir.in:iL'ii:.sr  iLe  Sheritf  to 
\*'\Y  on  \}*:X\'UihkiAii  ij^mAi  the  *.-'-<'a<*ol  Value 
of  it. 

[Prorfcd  as  in  the  prfcf  ding  form  until  the*,  and 
then  thf/n :]  And  we  furrh^'r  coinniand  ymi,  that  if 
th#'  -ai<l  <^-hatt<*i.»  ranijot  lie  fotiiid  in  vour  hailiwick  tou 
<;rnit  not  hv  rf*a-<in  of  anv  liltertv  of  vour  count v,  bat 
that  yon  fwMT  the?  same,  and  of  the  sr«>o<i:»  and  chat leU 
of  the  «aid  CD.  in  jour  Ijailiwjrk  rou  caui«e  to  be 
made   £  {the  assexited  value  of  the  chattels^ 

wlieri'of  the  said  C  D.  is  also  convictc*d,  and  that  in 
the  execution  of  this  our  laj«t-roentioned  command  jou 
do  all  Huch  things  as  bj  the  statute  passed  in  the 
m'cond  year  of  our  rei^  jou  are  authorized  and 
required  to  do  in  this  behalf;  and  in  what  manner  jou 
Hhnll  have  executed  this  our  writ  make  appear  to  us 
[or  in  the  Common  PleaSy  "  to  our  Justices,"  or  in  the 
Krrhrtffirr^  **  lo  the  Barons  of  our  Exchequer,"  as  the 
case  wtty  lte\  nt  Wc'stminster,  immediatelj  after  the 
o^ieeutinn  hennjf,  and  have  jou  there  then  this  writ. 
WitnehPi  ,  at  Westminster,  the  daj  of  , 

Ln  tlM*  year  of  our  Lord 
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36.  Indorsement  on  Writ  of  Summons  of  Claim  of 
a  Writ  of  Injunction  under  Section  79  of  the 
Common  Law  Procedure  Act,  1854. 

The  plaintiff  intends  to  claim  a  writ  of  injunction  to- 
restrain  the  defendant  from  [here  state  concise  It/ 

for  what  the  writ  of  injunction  is  required,  aSy  for 
example,  thus  :  *'  felling  or  cutting  down  anj  timber 
or  trees  standing,  growing,  or  being  in  or  upon  the 
land  and  premises  at  ,  in  the  county  of  , 

and  from  committing  anj  further  or  other  waste  or 
spoil  in  or  upon  the  said  land  and  premises"].  And 
take  notice,  that  in  default  of  the  defendant's  entering 
an  appearance,  as  within  commanded,  the  plaintiff  maj, 
besides  proceeding  to  judgment  and  execution  for 
damages  and  costs,  apply  for  and  obtain  such  writ. 

Campbell.  C.  Cresswsll. 

John  Jbrvis.  W.  Erle. 

Fred.  Pollock.  Saml.  Martin. 

J.  Parks.  Charles  Crompton. 

£.  H.  Aldkrsok.  R.  B.  Crowder. 

27tk  November,  1854. 


(     400    ) 
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INDORSEMENTS  ON  WRITS  UNDER  THE  SUMMARY 
PROCEDURE  ON  BILLS  OF  EXCHANGE  ACT,  185d. 


Monday y  November  26M,  1855. 

The  indorsements  on  writs  under  this  act  may  be 
in  the  following  form  : — 

This  writ  was  issued  by  E.  F,,  of  &c.,  attorney  for 
the  plaintiff.  Or  by  ^.  ^.,  who  resides  at  [mention 
the  city,  town,  or  parish^  and  also  the  name  of  the 
hamlet,  street,  and  number  of  the  house  of  the  plain- 
tiff's  residence^ 

The  plaintiff  claims  £  ,  principal  and  interest 

[or  pounds^  balance  of  principal  and  interest] 

due  to  him  as  the  payee  [or  "  indorsee"]  of  a  bill  of 
exchange  [or  promissory  note]  of  which  the  follow- 
ing is  a  copy  : — 

[Here  copy  bill  of  exchange  or  promissory  note, 
and  all  indorsements  upon  it.] 

"  And  also  shillings  for  noting  [if  noting  has 

been  paid],  and  £  for  costs."*      And  if  the 

amount  thereof  be  paid  to  the  plaintiff  or  his  attorney 
within  four  days  from  the  service  hereof,  further  pro- 
ceedings will  be  stayed. 

Notice. 

Take  notice,  that  if  the  defendant  do  not  obtain 
leave  from  one  of  the  judges  of  the  courts  within  twelve 
days  after  having  been  served  with  this  writ,  inclu- 
sive of  the  day  of  such  service,  to  appear  thereto,  and 
do  '*not"*  within  such  time  cause  an  appearance  to 
be  entered  for  him  in  the  court  out  of  which  this  writ 
issues,  the  plaintiff  will  be  at  liberty,  at  any  time  after 
the  expiration  of  such  twelve  days,  to  sign  final  judg- 
ment for  any  sum  not  exceeding  the  sum  above  claimed, 
and  the  sum  of  £  for  costs,  and  issue  execution 

for  the  same. 

Leave  to  appear  may  be  obtained  on  an  application 

•  These  inverted  commu  murk  the  alteimttoni  Introduced  by  ihia  Rule  In 
the  indoTMfment  given  by  the  lUtute,  Sclicd.  (A.)i  P>  S88,  ante. 
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at  the  Judges'  Chambers,  Serjeants'  Inn,  London,  sup- 
ported by  affidavit*  showing  that  there  is  a  defence  to 
the  action  on  the  merits,  or  that  it  is  reasonable  that 
the  defendant  should  be  allowed  to  appear  in  the  action. 

Indorsement  to  be  made  on  the  Writ  after  Service 

thereof; 

^This  writ  was  served  by  X.  Y,  on  Z.  M,  [the  de- 
fendantt,  on  Monday  the  day  of  185      , 

by  X.  V. 

By  the  JUDGES. 

N.B. — No  other  claim  than  a  claim  on  a  bill  of  ex- 
change or  promissory  note  is  to  be  included  in  writs 
issued  under  the  Summary  Procedure  on  Bills  of  Ex- 
change Act,  1855.| 


REGULA  GENERALIS. 

Thursday^  May  8,  1856. 

It  is  ordered,  that  in  lieu  of  Rule  164  of  the  Prac- 
tice Rules  of  Hilary  Term,  1853,  the  following  be 
substituted  : — "  Service  of  pleadings,  notices,  sum- 
monses, orders,  rules,  and  other  proceedings  shall  be 
made  before  7  o'clock  p.m.,  except  on  Saturdays,  when 
it  shall  be  made  before  2  o'clock  p.m.  K  made  after  7 
o'clock  p.m.  on  any  day,  except  Saturday,  the  service 
shall  be  deemed  as  made  on  the  following  day  ;  and  if 
made  after  2  o'clock  p.m.,  on  Saturday,  the  service 
shall  be  deemed  as  made  on  the  following  Monday .** 

Campbell,  R.  B.  Crowder, 

JohnJervis,  J.  Willes, 

Fred.  Pollock,  ^  ^  Alderson, 

C.  Cresswell,  ^  ,,  ' 

W.  Erle,  Samuel  Martin, 

Charles  Crompton,    G.  Bramwell. 


*  A  defendant  is  entitled  to  appear  and  defend,  without  anr  affldarit  of 
ground  of  defence,  upon  bringing  into  court  the  amount  indorted  on  the  writ. 
See  p.  286,  auU. 

f  But  aee  B.  O.,  H.  T.  1U8  (p.  40S),  fMwf. 
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Easter  Term,  1857. 

It  is  ordered  that  plaintiflfe  suing  in  contract  for 
£20  or  less,  may,  if  they  claim  costs,  indorse  on  the 
writ  of  summons  the  following  notice  : — 

"  Take  notice,  that  if  judgment  be  signed  for 
default  of  appearance,  the  plaintiff  will  without 
summons  apply  to  a  judge  for  his  costs  of  suit., 
unless  before  such  judgment  you  shall  give  notice 
to  him,  or  his  attorney,  that  you  intend  to  oppose 
such  application." 

And  it  is  further  ordered,  that  if  the  defendant  give 
such  notice,  the  plaintiff  shall  proceed  by  summons 
and  order. 

But  if  the  defendant  give  no  such  notice,  the  plain- 
tiff may  produce  such  indorsement  to  a  judge  at  cham- 
bers for  an  order  for  costs,  ex  parte,  and  if  the  judge 
shall  sign  his  name  to  the  indorsement,  such  signature 
shall  be  an  order  for  costs,  and  the  master  may  tax 
them  thereon  accordingly.  In  case  of  any  appli- 
cation for  costs  without  such  indorsement,  the  plain- 
tiff shall  not  be  entitled  to  more  costs  than  if  he  had 
made  such  indorsement,  unless  a  judge  shall  otherwise 
order. 

Entry  of  Satisfaction  on  Judgments. 

Upon  a  satisfaction  piece  duly  signed  and  attested 
in  accordance  with  the  80th  Rule  of  Hilary  Term, 
1853,  being  presented  to  the  clerk  of  tj;ie  judgments 
of  the  Masters  in  the  Court  in  which  the  judgment  has 
been  signed,  he  shall  file  the  same  and  enter  satis- 
faction in  the  judgm.ent  book  against  the  entry  of  the 
said  judgment,  and  no  roll  shall  be  required  to  be 
carried  in  for  the  purpose  of  entering  satisfaction  on 
a  judgment. 

Campbell,  E.  V.  Williams, 

A.  E.  Cockburn,  J.  Willes, 

Fred.  Pollock,  Samuel  Martin, 

W.  Erle,  G.  Bramwbll, 

Charles  Crompton,  W.  F.  Channell. 

Apnl,  23,  1867. 
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As  to  Claims  on  Bills  of  Exchangty  Sf€, 


Hilary  Term,  1858. 

Whereas  by  the  Rule  of  Michaelmas  Term,  1855, 
with  respect  to  indorsements  on  writs  issued  under 
the  Bills  of*  Exchange  Act,  1855,  it  was,  amongst 
other  things,  ordered  "thskt  no  other  claim  than  a 
claim  on  a  bill  of  exchange  or  promissory  note  should 
be  included  in  writs  under  the  Sunmiary  Procedui'e 
on  Bills  of  Exchange  Act^  1855." 

And  whereas  it  is  expedient  that  the  said  rule  should 
be  explained  and  amended.  It  is  hereby  ordered,  that 
where  a  defendant  obtains  leave  to  appear  according 
to  the  said  act,  and  enters  appearance  to  any  such 
writ  according  to  the  said  Rule  of  Michaelmas  Term, 
1855,  the  plaintiff  may  include  in  his  declaration, 
together  with  a  count  on  the  biU  of  exchange  or  pro- 
missory note  (as  the  case  may  be),  a  count  upon  the 
consideration,  if  any,  between  the  plaintiff  and  de- 
fendant for  the  bill  of  exchange  or  promissory  note, 
and  deliver  a  particular  of  demand  accordingly. 

(Signed)        Campbell, 

a.  e.  cockburn, 
Fred.  Pollock, 
J.  T.  Coleridge, 
Wm.  Wightman, 
W.  Erle, 
E.  V.  Williams, 
Samuel  Martin, 
.    R.  B.  Crowder, 

J.  WiLLES, 

G.  Bramwell, 
W.  H.  Watson, 
W.  F.  Channell, 
J.  Barnard  Byles. 

Read  in  Court,  January  30,  1858. 


This  rule  still  leaves  the  addition,  in  the  declaration,  of  counts 
upon  causes  of  action  other  than  the  consideration,  between  the 
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parties,  for  the  bill  or  note,  an  irregularity,  in  the  nature  of  a 
variance  after  a  special  indorsement  upon  an  ordinary  writ  of 
summons ;  and  this  it  only  profits  a  defendant  to  complain  of  in 
cases,  where  he  has  a  good  defence  to  the  count  on  the  bill,  and 
is  therefore  entitled,  in  the  event  of  his  succeeding  thereon,  to 
ask  for  the  general  costs  up  to  declaration,  whatever  may  be  the 
event  of  the  issues  upon  the  other  counts. 

See  as  to  amendments,  Knight  v.  Pocock  (17  C.  B.  177)  ;  Leigh 
V.  Baker  (2  C.  B.,  N.  S.  867). 
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WITNESSES    ACT. 
'  [17  &  18  Vict.  c.  34.] 

An  Act  to  enable  the  Courts  of  Law  in  England, 
Ireland,  and  Scotland  to  issue  process  to  compel 
the  attendance  of  witnesses  out  of  their  juriS' 
diction^  and  to  give  effect  to  the  service  of  such 
process  in  any  part  of  the  United  Kingdom. 

[lOthJuly,  1854.] 

Whereas  great  inconvenience  arises  in  the  administration 
of  justice  from  the  want  of  a  power  in  the  Superior  Courts 
of  Law  to  compel  the  attendance  of  witnesses  resident  in  one 
part  of  the  United  Kingdom  at  a  trial  in  another  part,  and 
the  examination  of  such  witnesses  by  commission  is  not  in  all 
cases  a  sufficient  remedy  for  such  inconvenience:  be  it  there- 
fore enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Tem- 
poral, and  Commons,  io  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  If,  in  any  action  or  suit  now  or  at  any  time  hereafter 
depending  in  any  of  Her  Majesty's  Superior  Courts  of  Com- 
mon Law  at  Westminster  or  Dublin,  or  the  court  of  session 
or  exchequer  in  Scotland,  it  shall  appear  to  the  court  in 
which  such  action  is  pending,  or,  if  such  court  is  not 
sittino^,  to  any  judge  of  any  of  the  said  courts  respectively, 
that  It  is  proper  to  compel  the  personal  attendance  at  any 
trial  of  any  witness  who  may  not  be  within  the  jurisdiction 
of  the  court  in  which  such  action  »  pending,  it  shall  be 
lawful  for  such  court  or  judge,  if  in  his  or  their  discretion  it 
shall  so  seem  fit,  to  order  that  a  writ,  called  a  writ  of  sub- 
poena ad  testificandum,  or  of  subpoena  duces  tecum,  or 
warrant  of  citation,  shall  issue  in  special  form,  commanding 
such  witness  to  attend  such  trial  wherever  he  shall  be  within 
the  United  Kingdom,  and  the  service  of  any  such  writ  or 
process  in  any  part  of  the  United  Kingdom  shall  be  as  valid 
and  effectual  to  all  intents  and  purposes  as  if  same  had  been 
served  within  the  jurisdiction  of  the  court  from  which  it 
issues. 

See  Harru  v.  Barker  (L.  J.  25,  Q.  B.  98,  Bail  Court). 
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2.  Every  such  writ  shall  have  at  foot  thereof  a  statement 
or  notice  that  the  same  is  issued  by  the  special  order  of  the 
court  or  judge,  as  the  case  may  be ;  and  no  such  writ  shall 
issue  without  such  special  order. 

3.  In  case  any  person  so  served  shall  not  appear  accordinj^ 
to  the  exigency  of  such  writ  or  process,  it  shall  be  lawful 
for  the  court  out  of  which  the  same  issued,  upon  proof  made 
of  the  service  thereof,  and  of  such  default,  to  the  satisfaction 
of  the  said  court,  to  transmit  a  certifictite  of  such  default 
under  the  seal  of  the  same  court,  or  under  the  hand  of  one 
of  the  judges  or  justices  of  the  same,  to  any  of  Her  Majesty's 
Superior  Courts  of  Common  Law  at  Westfnirutery  in  case 
such  service  was  had  in  England^  or  in  case  such  service  was 
had  in  Scotland  to  the  Court  of  Session  or  Exchequer  at 
Edinburgh,  or  in  case  such  service  was  had  in  Ireland  to 
any  of  Her  Majesty's  Superior  Courts  of  Common  Law  at 
Dublin;  and  the  court  to  which  such  certificate  is  so  sent 
shall  and  may  thereupon  proceed  against  and  punish  the 
person  so  having  made  default  in  like  manner  as  they  might 
have  done  if  such  person  had  neglected  or  refused  to  appear 
in  obedience  to  a  writ  of  subpoena  or  otlier  process  issued 
out  of  such  last-mentioned  court. 

4.  None  of  the  said  courts  shall  in  any  case  proceed 
against  or  punish  any  person  for  having  made  default  by  not 
appearing  to  give  evidence  in  obedience  to  any  writ  of  sub- 
poena or  other  process  issued  under  the  powers  given  by  this 
Act,  unless  it  shall  be  made  to  appear  to  such  court  that  a 
reasonable  and  sufficient  sum  of  money  to  defrav  the  expenses 
of  coming  and  attending  to  give  evidence,  and  of  returning 
from  giving  such  evidence,  had  been  tendered  to  such  person 
at  the  time  when  such  writ  of  subpoena  or  process  was  served 
upon  such  person. 

5.  Nothing  herein  contained  shall  alter  or  affect  the 
power  of  any  of  such  courts  to  issue  a  commission  for  the 
examination  of  witnesses  out  of  their  jurisdiction,  in  any  case 
in  which,  notwithstanding  this  Act,  they  shall  think  fit  to 
issue  such  commission. 

6.  Nothing  herein  contained  shall  alter  or  affect  the  ad- 
missibility of  any  evidence  at  any  trial  where  such  evidence 
is  now  by  law  receivable,  on  the  ground  of  any  witness  being 
beyond  the  jurisdiction  of  the  court,  but  the  admissibility  of 
all  such  evidence  shall  be  determined  as  if  this  Act  had  not 
passed. 
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WRITS  AND  NOTICES  TO  SHERIFFS, 

The  following  are  the  modes  of  addressing  Writs 
and  Notices  to  the  Sheriffs  of  the  different 
Counties  of  England. 

Id  London  there  are  two  sherifis,  and  the  writ  is  directed 
accordlDgly  "  To.  the  sheriffs  of  London." 

In  Middlesex  the  two  sheriffs  of  London  act  as  sheriff,  and 
in  law  constitute  hut  (me  sheriff ;  the  writ  is  directed  accord- 
ingly "  To  the  sheriff  of  Middlesex." 

In  the  counties  palatine  writs  are,  bv  the  Common  Law 
Procedure  Act,  1852,  in  cases  within  the  provisions  of  that 
act,  to  be  directed  and  delivered  to  the  sheriffs:  (s.  ]2'2.) 
Writs  and  notices  may  now,  therefore,  be  addressed  "  To 
the  sheriff  of  the  county  paJatine  of  Lancaster,"  or  "  of 
Durham  and  Sadberge."   . 

To  the  sheriffs  of  the  foUotoing  cities f  writs  and  notices  are 
to  be  addressed  as  follows: — **  To  the  sheriff  of  the  city  of 
Bristol,"  "  of  Canterbury,"  "  of  Chester,"  **  of  Exeter," 
"of  Gloucester,"  "of  Lincoln,"  "of  Norwich,"  "of  Wor- 
cester," "  of  York." 

Writs  to  be  executed  in  the  city  of  Oxford  are  addressed 
to  the  sheriff  of  the  county. 

The  torit  to  the  sheriff  of  Lichfield  is  thus  addressed: — 
"  To  the  sheriff  of  the  city  of  Lichfield  and  the  county  of 
the  same  city." 

The  following  is  the  direction  of  the  writ  and  notices  to 
towns  which  are  counties  of  themselves  :  —  **  To  the  sheriff  of 
the  town  and  county  of  Haverfordwest,"  "of  Kingston- 
upon-Hull,"  "of  >iewcastle-upon-Tyne,"  "of  Notting- 
ham," "  of  Poole,"  "  of  Southampton." 

To  the  sheriff  of  Carmarthen  writs  must  he  directed  "  To 
the  sheriff  of  the  county  of  the  borough  of  Carmarthen." 

To  the  Cinque  ports  the  writ  is  directed  thus : — "  To  our 
constable  of  our  castle  of  Dover^  or  to*  his  deputy  or  lieu- 
tenant." 
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In  the  I»le  of  Ely  the  writ  is  directed  "  To  the  sheriff  of 
Cambridgeshire." 

In  the  borough  of  Southwark  the  writ  is  directed  "  To  the 
sheriff  of  Surrey." 

To  BertDick'Upan-Tweed,  writs  are  directed  ^'To  the 
sheriff  of  the  county  of  the  borough  and  town  of  Berwick- 
upon-Tweed." 

To  t/ie  coroners  of  a  county,  Sfc,  the  writ  is  directed 
thus : — **  To  the  coroners  of  our  county  of  ,"  or  "  of 

our  city  of  ." 

To  Berwicky  however,  the  writ  is  directed  "  To  the  coroner 
of  the  county  of  the  borough  and  town  of  Berwick-upun- 
Tweed." 

To  elisors  it  is  directed  thus: — "To  A,  B.  and  C,  D,, 
elisors  appointed  by  our  court  of  ,  in  this  behalf." 


(  ^  ) 
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DIRECTIONS 


TO  TR8 


MASTERS    OF    THE    COURTS. 

{In  Ueu  cf  JDireeHan$  now  in  force,) 
HiLABT  Tebm,  1853. 


1.  BxTWBBN  the  l8t  day  of  September  and  the  24th  day  of 
October  in  each  1^9  one  of  the  Masters  of  the  Courts  of 
Queen's  Bench,  Common  Pleas,  or  Exchequer  shall  have  au- 
thority to  tax  bills  of  costs,  take  references,  and  perform 
other  necessary  and  immediate  matters  arising  in  or  apper* 
taining  to  any  or  either  of  the  said  courts  at  the  office  ot  his 
own  court;  and  for  such  purpose  one  of  the  masters  shall 
attend  on  certain  days  in  eaco  week,  as  may  be  found  ne* 
cessary,  and  of  which  due  notice  shall  be  affixed  in  the  judges' 
chambers  and  in  the  respective  offices  of  the  masters  of  each 
court ;  and  such  master  shall  be  eonsidered  as  the  vacation 
master. 

2.  In  order  to  diminish  as  much  as  possible  the  costs 
arising  from  the  copying  of  documents  to  accompany  the 
briefs  of  counsel,  the  roasters  are  to  allow  only  the  copying 
of  such  documents,  or  such  parts  of  documents,  as  they  may 
consider  necessary  for  the  instruction  of  counsel,  or  ror  use 
at  the  trial. 

8.  No  fee  to  counsel  to  be  allowed  on  writs  of  trial,  except 
on  trials  before  the  judge  of  the  Sheriffs'  Court  of  London,* 
or  of  other  courts  of  record  where  attorneys  are  not  allowed 
to  practise,  and  then  one  guinea  only. 

4.  The  masters  shall  have  discretion  in  all  cases  to  allow 


*  Tbte  exoeption  does  not  apply  to  trials  before  the  Secondary. 
K.  T 
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as  between  party  and  party  the  fees  of  connsel  or  special 
pleader  for  drawing  pleadings  or  other  proceedings,  whether 
special  or  otherwisCi  and  advising. 

5.  When  judgment  is  signed  on  a  cognovit,  or  on  a  judge's 
order  authorizing  the  plaintiff  to  sign  judgment,  no  decla- 
ration to  ground  judgment  shall  be  necessary  or  allowed  on 
the  taxation  of  costs. 

6.  The  costs  of  attendance  by  counsel  or  special  pleader 
before  a  judge  at  chambers  shall  in  no  case  be  allowed  as 
between  party  and  party,  unless  the  judge  shall  certify  for 
such  allowance. 

7.  In  all  actions  on  contract,  other  than  cases  wherein  by 
reason  of  the  nature  of  the  action  no  writ  of  trial  can  by  law 
be  issued,  where  the  sura  recovered  *  or  paid  into  court,  and 
accepted  by  the  plaintiff  in  satisfaction  of  his  demand,  or 
agreed  to  be  paid  on  the  settlement  of  the  action,  shall  not 
exceed  twenty  pounds  ^without  costs),  the  plaintiff's  costs  as 
against  the  defendant  snail  be  taxed  according  to  the  lower 
scale  of  allowances  in  the  schedule  of  costs  hereunto  annexed. 
Provided  that  in  case  of  trial  before  a  judge  of  one  of  the 
superior  courts,  or  judge  of  assize,  if  the  jud^e  shall  certify 
on  the  postea  tnat  the  cause  was  proper  to  be  tried  before 
him,  and  not  before  a  sheriff  or  judge  of  an  inferior  court, 
the  costs  shall  be  taxed  on  the  higher  scale. 

8.  Where  in  like  actions,  the  sum  indorsed  on  the  summons 
shall  be  more  than  twenty  pounds,  but  the  plaintiff  fails  to 
recover  more  than  that  sum,  and  the  judge  does  not  certify 
as  aforesaid,  the  plaintiff's  costs  against  the  defendant, 
whether  between  party  and  party  or  as  between  attorney 
and  client,  shall  be  taxed  as  upon  a  writ  of  trial  before  a 
judge  of  a  court  of  record  where  attorneys  are  not  allowed 
to  act  as  advocates,  as  hereinafter  provided  for,  but  the 
defendant's  costa,  if  any,  are  to  be  taxed  upon  the  higher 
scale;  provided,  that  in  cases  triable  before  the  sheriff  or 
judffe  of  an  inferior  court,  where  the  judge  shall  refuse  to 
make  an  order  for  trial,  the  judge  may,  if  he  shall  think  fit, 
direct  at  the  time  of  such  refusal  on  what  scale  the  costs  of 
each  party  shall  be  taxed,  and  in  defiiult  of  such  direction 
the  costs  of  both  jiarties  shall  be  taxed  on  the  higher  scale. 

9.  At  the  head  of  every  bill  of  costs  taken  to  the  taxing 
officer  to  be  taxed,  it  shall  be  stated  whether  the  sum  re- 
covered, accepted,  or  agreed  to  be  paid  exceeds  the  sum  of 
twenty  pounds,  or  not,  in  the  following  form : — 

Debt  above  twenty  pounds. 
Debt  twenty  pounds  or  under. 


*  This  hai  been  held  to  include  money  paid  into  court  upon  a  plea  of 
tacdcr  hejwt  aeiUm  {Cooch  ▼.  Mattb^f  L.  J.  23,  Q.  B.  305,  Bail  Court). 
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Under  £tO 

£  «. 

d. 

0  10 

0 

0    7 

6 

0    7 

6 

0  11 

0 

0    8 

6 

0  13 

0 

0  10 

6 

0  11 

0 

0    8 

6 

0  IS 

0 

0  10 

9 

General  Allowance  for  Plaintfffk  and  Drfendantt ;  and  in  Cases 
under  £20  as  well  between  Attorney  and  Client  as  between 
Party  and  Party, 

Above  £20 

Writs.  £  s.    d. 

Summons  0  12    6 

Concurrent  summons 0  10    0 

Renewed  summons       ••         ..         •.  0  10    0 

Capias 0  12    6 

Alias 0  10    0 

Pluries 0  10    0 

Capias  ad  satisfaciendum        ••         ..  0  12    0 
Renewed  ca.  sa.            . .         . .         ..096 

Ca.  sa.  for  the  residue 0  14    0 

Renewed  0  11     6 

Fieri  facias        0  12    0 

Renewed  ••  0    9    6 

Renewed  for  the  residue  . .         . .  0  14    0 

Renewed  ..         ..         ..         ..  0  11    6 

FL  fa.  de  bonis  ecclesiasticis  ••         ..  0  '14    6 

Renewed  0  12    0 

Habere  facias  pos.  and  fi.  fa.  or  ca.  sa. 

for  costs  in  one  writ  . .         . .         . .  0  18    0 

Habere  fa.  pos.  alone    .  •         . .         •  •  0  15    0 
Special  indorsements  on  writs  of  sum- 
mons ..         ..         050 

Writ  of  revivor -.  0  12     6 

Ejectment  0  15    0 

Of  trial)  exclusive  of  fee  . .         . .         — 

Subpoena  ad  test  0    7    0 

Subpoena  duces  tecum  . .         •  •         ..090 

If  above  four  folios,  additional  per  folio  0    0    8 

Exigi  facias 110 

Capias  utlagatum         . .         . .         ..110 

Elegit,  Nos.  9,   10,  and  11,  in  New 

Rules ..  0  15    0 

Ditto,  Nos.  12,  IS,  and  14      ..         ..  10    0 

Attachment       0  12    0 

Detainer  ..         ..         ....  0  12    6 

Habeas  corpus  obtained  by  plaintiff, 
including  allowance  • .         . .         ..100 

Procedendo        0  15    0 

Venditioni  exponas      .  •         . .         . .  0  IS    6 

Supersedeas,  if  not  issued  by  a  prisoner  Oil    0 


0    2  6 

0  10  0 

0    8  0 

0    5  0 

0    7  0 

0    0  4 


Copy  and  Service  op  Writs. 

Of  summons,  the  defendant  being  served 
in  London,  Middlesex,  or  Surrey, 
within  two  miles  of  the  place  of  busi- 
ness of  the  attorney,  for  each  de- 
fendant   

If  beyond  that  distance,  additional  for 
every  mile,  but  in  cases-  under-  £20 
not  to  exceed  ten  miles        . .         . . 

t2 


0    5    0 


0    10 


0    5    0 


0    0    6 
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Copy  and  Service  of  Writs —        Above  £20 
{continued),  £    t.    d. 

If  the  defendant  should  be  served  ia 

« 

any  other  county,  the  same  allowance, 
but  the  distance  to  be  calculated  from 
the  office  of  the  attorney  employed  to 
effect  service. 

Of  writ  of  revivor,  the  same  as  summons. 

Of  writ  of  ejectment,  the  same  as  of\ 
writ  of  summons  for  each  defendant   In    n    4 

And  in  addition,  for  every  folio  of  copy  | 
beyond  three  . .         . .         . .         . .  j 

Correspondent's  charges  for  service  of 
writ,  including  affidavit  of  service, 
and  exclusive  of  mileage  in  cases  in 
which  the  fixed  sum  for  costs  does 
not  apply       0  18    0 

The  like  for  service  of  subpoenas       • .     0    8    6 

Extra  for  subpoenas  daces  tecum       ..020 

Notice  of  writ  for  service  on  a  foreigner 
out  of  jurisdiction 0    8    0 

Agents'  charges  according  to  circum- 
stances, ftc. 

In  cases  in  which  the  defendant  shall 
avoid  service,  and  an  order  shall  be 
made  to  proceed,  a  sum  will  be  al- 
lowed for  attendances  to  serve,  ac- 
cording to  circumstances. 

Of  subpGBna  ad  test.     . .         . .         ..050 

Of  subpoena  duces  tecum         . .         ..070 

Mileage  as  before. 

Instructions. 

Instructions  to  sue  or  defend  for  plead- 
ings, special  affidavits  where  allowed, 
and  to  counsel  on  special  matters  ..068 
To  counsel  in  common  matters  . .     0    3    4 

For  brief  ..         ..  ..     0  18    4 

If  difficult,  and  many  witnesses  or  do- 
cuments, discretionary         .  •         . .         — 
For  every  suggestion    . .         . .         ..068 

For  plea  of  suggestion  . .         • .         ..068 
For  issue  in  fact  by  consent    • .         . .     0  13    4 
For  suggestion  to  revive,  or  writ  of  re- 
vivor, when  no  rule  necessary         . .     0    6    8 
For  rule  for  writ  of  revivor,  when  ne- 
cessary ..         .068 

For  proceeding  in  error  ..         ••     0    6    8 

To  defend  for  executor,  after  suggestion 

of  death  of  original  defendant         ••068 
For  agreement  of  damages      •  •         . .     0    6    8 

For  grounds  of  error 0    6    8 

For  assignment  of  errors  after  notice  .•068 
For  confession  ef  action  in  ejectment  as 

to  the  whole  or  in  part         • .         ••068 
To  reduce  special  jury  ••         ••     0  13    4 


Under  £20 
£    t,    d. 


0 
0 
0 


12 
5 
2 


0 
0 


3 
S 


0 
0 
0 


0    3    0 


0 
0 


0  3  4 

0  3  4 

0  6  8 

Nil 

0  3  4 

0  3  4 

0  6  8 

0  3  4 

0  3  4 


0    3    4 
0    3    4 


Under  £20 
£  *.    d. 

0  10 
0     1 

0 

0 
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Drawtno  Plea  dings,  kc  Above  £20 

Declarations  inclusive  of  instructions   £   «.    d, 
and  ingrossing,  and  of  attendance  to 

file  or  deliver  15     0. 

If  above  ten  folios,  for  every  folio      ..010. 
One  or  more  pleas,  if  three  folios  or 
under,  exclusive  of  instructions,  but 

inclusive  of  ingrossing         ..         .•040..030 
If  above  three  folios,  for  every  folio 

drawing  0    1     0     .•     0    1     0 

Joinder  of  issue,  inclusive  of  ingrossing    0    4    0     ..     0    3    0 
Demurrer,  inclusive  of  ingrossing       ..     0    4    0     ..     0    3    0 
Joinder  in  demurrer,  inclusive  of  in- 
grossing         0    4    0     ..     0    3    0 

Marginal  statement  of  matter  of  law  for 
argument,  exclusive  of  copies  for  the 

judges  0    6    8     ..     0    3    4 

Replications,  new  assignments,  grounds 
of  error,  assignment  of  errors,  pleas 
to  assignment  of  errors,  and  other 
pleadings,  the  same  as  the  foregoing 
charges  for  pleas. 
Issue  or  demurrer  book  ..         .•     068     ••084 

Record Nil.  Nil. 

Postea,  when  drawn  by  attorney,  in- 
cluding ingrossing,  for  every  folio  . .     0     1     0     ..     0     1     0 
Judgment,  whether  by  default  or  final      0    3     4     ..     0    3    4 
Authority  to  receive  monies    out    of 

court 0    8    0     ..     0    2    0 

Suggestions,  pleas  to  sugn^estions,  and 
subsequent  pleadings,  of  three  folios 

or  under,  inclusive  of  ingrossment . .     0    4    0     •»     0    3    0 
If  above  three  folios,  for  every  folio 

drawing  0     1     0     ..     0     1     0 

Issue  for  the  trial  of  facts  by  agree- 
ment, for  every  folio 010..     010 

Special  case,  per  folio 010. .010 

Agreement  of  damages  and  copy,  if  five 

folios  or  under  068     ••034 

Above    five    folios,    for    every    folio 

drawing         0    1    0     ••     0    1     0 

And  copy  per  folio        004..     004 

Drawing  writ  of  inquiry  ..         ..     0    3    4     ..        NiL 

Special  particulars  of  demand  or  set- 
off and  copy,  per  folio  ..         ..     008     ..     004 

Short  ditto  and  oopy     ..         ..         ..     050«^026 

Abstract  of  pleas,  when  necessary,  and 

fair  copy,  and  copy  for  judge  . ,     0    6    4     .  •     0    8    4 

Bill  of  costs  and  copy  for  taxation,  per 

folio 0    0    8..         — 

Copy  for  the  opposite  party    ..         ..004..         —   ' 
Drawing  bill   of  costs  and  oopy,  per 

folio  4</.,  not  to  exceed        . .         • .  . .  ..040 

Copy  for  the  opposite  party,  per  folio 

4rf.,  not  to  exceed .,  ..040 

Drawing  and  ingrossing  common  cog- 
novit, and  attendance  thereon        ..     0    18  4    ••     0    6    8 
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Drawing  Pleadings,  &c. —  Above  £20         Under  £20 

(continued),  £    i,    d.  £  g.    d. 

Ifspecial  and  long       1     0    0     ..     0  10    0 

Replication  accepting  money  out  of 
court  in  full  of  demand,  inclusive  of 

instructions    ..  ..  ••         ..040..080 

Similiter  or  joinder  of  issue  to  obtain 
order  to  try  before  sheriff    . .         . .  •  •  Q    S    0 

Ingrossing  and  Copying. 

Declarations,  above  ten  folios,  per  folio    0    0    4     •  •     0     0    4 
Other    pleadings    before    enumerated, 
above  three  folios,  per  folio  ..  ..     004..     004 

Issue  (pleadings),  if  fifteen  folios  or 
under  . .         . .         . .         . .         ..060-..         — 

If  above  fifteen  folios,  for  every  folio  . .     0     0    4     •  •     0    0    4 
Issue  (pleadings),  if  ten  folios  or  under  ..  ••084 

Above  ten  folios,  per  folio       ••         .'.  ..  ..004 

All  proceedings  on  paper,  per  folio    . .     0    0     4     • .     0     0     4 
The  like  on  parchment,  per  folio        ..     0    0     6     ••     0    0     4 
Judgments  for  non-appearance  on  spe- 
cially indorsed  writs,  or  writs  of  re- 
vivor, and  in  ejectment,  to  be  taken 
as  nine  folios,  including  the  writ  in 
actions  above  20/.,  and    six  folios 
under  20/. 
The  allowance  of  I/.  Zt,  2d,  for  inter- 
locutory judgments  will  be  discon- 
tinued, and  the  drawing,  entry,  and 
other  chafes  will  for  the  future  be 
according  to  this  scale. 
The  length  of  interlocutory  and  final 
judgments  will  be  allowed  as  hereto- 
fore. 

Notices. 

To    declare,    reply,    and    subsequent 

pleadings,  copy  and  service..         ..     0    4    0     ..     0    3    0 

By  defendant  to  bring  issue  to  trial, 
copy  and  service       ..         ..         ..     040..     080 

For  special  jury  to  opposite  attorney, 
copy  and  service,  pursuant  to  section 
109 0    5    0     ..     0    8    0 

The  like  to  sheriff,  pursuant  to  section 

112 0    5     0     ..     0    8    0 

To  executor  or  administrator  of  sole 
defendant  deceased,  to  appear  to  writ 
and  suggestion  050. .030 

To  sheriff  of  renewal  of  execution,  ex- 
clusive of  any  payment        ••         ..     050..     030 

To  plaintiff  in  error  to  assign  errors  . .     0    5    0     • .     0    8     0 

Of  discontinuance  of  error       ..         ..     040     •.     030 

Of  confession  of  error  ..         ..         ..04    0,   ..080 

Of  plaintiff's  in  error  intention  to  pro- 
ceed to  personal  representatives  of 
defendant  deceased  ..         ••         ,.     050.^080 
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Notices — (continued).  Abore  £20         Under  £20 

Of  appearance  when  appearance  duly    £    t,    d.  £   t,  d. 

entered  and  notice  given  on  the  day 

of  appearance,  but  not  otherwise    ..040..     030 
Of  appearance  to  writ  of  revivor        ..     0    5    0     ..     0    3    0 

To  plead  0    4    0     ..     0    8    0 

Of  declaration  when  necessary,  copy 

and  service    ..         ..         ..         ..050..     060 

Of  objection  for  misjoinder   or  non- 
joinder of  plaintiff,  copy  and  service     0    4    0     •  •     0    S    0 
To  sheriff  to  discharge  a  prisoner  out 

of  custody,  copy  and  service  . .     0     5    0     . .     0    4    0 

Notice  in  ejectment  to  defend  for  part 

of  premises  and  service        . .         ..060 
If  above  three  folios,  for  every  folio 

additional       ..         ..         ..         ..010 

Notice  of  admission  of  right  and  denial 

of  ouster  by  a  joint  tenant,  &C.       ..     0    6    0 
*  If  above  three  folios,  for  every  folio    • .     0    0    4 
Discontinuance  by  claimant  in  eject- 

ment  and  service       . .         . .         ..050 

Of  confession  of  action  of  ejectment  as 

to  the  whole  or  in  part,  and  service       0  10    0 
Of  trial,  inquiry,  demand  of  residence 

of  plaintiff,  of  authority  for  issuing 

writ,  and  all  other  common  notices        0    4    0     ••     0     3    0 
To  admit  or  produce,  if  short  ..     076     ••     050 

The  like,  if  long  0  10    0     ..     0    5    0 

If  very  long  and  special,  a  larger  al- 
lowance may  be  made  in  cases  above 

20/. 
Additional  allowance  for  mileage,  as 

upon  the  service  of  a  writ. 

Copy  and  Service. 

Of  special  and  common  rules  . .         ••     0    5    0     ••     0    4    0 

Of  special  rule,  above  three  folios,  per 

folio  additional  004..     004 

Of  summons  or  order  of  a  judge         ..080..     080 

Of  order  to  charge  a  prisoner  in  exe- 
cution •  •         ..         ..         ..050..         — 

Of  master's  note  of  receipt  and  of  aflB- 

davits  in  error  in  fact  . .  . .     0     7     0     •  •         — 

Of  master's  note  of  receipt  of  error  in 
law 0    5    0..         — 

Mileage  on  services  as  upon  a  writ  of 
summons. 


Ejectment. 

Instructions    to   sue,  and  examining 

deeds 0  13    4 

If  a  question  of  title     • .  .  •         •  •     1     1     0 

Attendances. 

To  search  for  appearance  to  writ  of 

summons        ..         ••  ••         ..034 


.084 
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Attendances — (continued),  Abofe  iSSO 

Two  searches  will  be  allowed,  if  neces-    £    t,  d, 

sarily  made. 
To  obtain   undertaking  to  appear  to 

process  ••         ..         ••         ..050 

To  give  undertaking  to  appear  ..     0    5    0 

Deponent  to  be  sworn  (where  allowed) 
for  rules  where  no  attendance  in  court, 
to  enter  exception  to  bail*  to  leave 
writ  at  sherifi's  o£Bce,  to  obtain  re- 
turn to  writ,  to  alter  or  amend  plead- 
ing:8,  to  file  any  proceeding,  to  obtaia 
office  copies,  consent  to  any  sura* 
xnons,  for  postea  (if  necessary),  to  set 
down  case,  or  demurrer,  each  judge 
with  demurrer  book  or  special  case, 
to  deliver  points  to  each  judge,  to 
ascertain  if  books  delivered  and  other 
like  attendances  , .  .  •  ..034 
To  set  down  causes  for  trial  . .  ..068 
On  each  counsel  with  brief  at  trial,  fee 
under  twenty  guineas,  to  reduce  spe- 
cial jury,  summons  before  a  judge, 
and  to  pay  money  into  court  . .     0    6    8 

On  counsel  with  brief,  fee  twenty  guineas 

and  above      ..         0  IS    4 

Xo  receive  money  out  of  court  .  •     0  10    0 

Counsel  with  brief  pn  motion,  if  above 

one  guinea  fee  0    6    8 

If  one  guinea  only 0    3    4 

Consultation  with  counsel       ••         ..     0  13    4 
Conference  with  counsel  .  •         •  •     0    6    8 

Fee  on  every  record  or  writ  of  trial  . .     0    6    8 
For  common  jury  panel  . .         ..034 

For  special  jury  panel . .         •  •         ..068 
To  obtain  names  of  viewers    . .         ..068 

To  enter  any  suggestion  on  roll  when 
n^essary       «.         ..         ..         ..034 

Attending  court  cause  made  remanet ..     0  13    4 
Attending  for  fresh  panels  after  remanet 

as  before. 
Attendances  incidental  to  agreement  of 
amount  of  damages  according  to  the 
circumstances. 
Attendance  in  pursuance  of  notice  to 

admit 0    6    8 

For  every  hour  beyond  one     . .         ..068 
Attending  making  admissions,  except 

under  special  circumstances  ..068 

On  reference  to  master  upon  common 
matters,  such  as  to  compute  upon  a 

bill  or  bond 0    6    8 

Special  matters 0  18    4 

For  every  hour  after  the  first  .  •         ..068 
If  counsel  in  attendance,  attorney  at- 
tending   0    6    8 

Above  one  hour  ..         ..         ..     0  13    4 

To  attest  confession  in  ejectment       •  •     0    6    8 


i» 


Under  iSSO 

£    «.   d. 


0     6     0 
0     5     0 


0     S     4 
0     3     4 


0     S     4 


0     6  8 

0    3  4 

0    3  4 
NiL 


0 
0 
0 
0 

0 
0 


3 
3 
3 
3 

3 
6 


4 
4 
4 
4 

4 

a 


0    3 
0     8 


4 

4 


0     3     4 


0  6  8 
0  6  8 
0    3     4 


^.034 
..068 
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Above  £S0  Under  £20 

Attendamcbb — (cottiinued),  £    ».  d,  £    s,  d. 

To  file  memorandum  of  error  and  obtain 

master's  receipt         ..         ..         ..     068..     034 

Assizes  each  day,  exclusive  of  expenses, 
but  inclusive  of  all  matters  transacted 
except  one  attendance  upon  each 
counsel  with  brief 220..         — 

Expenses,   exclusive  of  travelling,  for 

each  day         ..         ..  ..         ..110..         — 

Travelling  expenses,  the  amount  actu- 
ally and  reasonably  paid,  but  in  no 
case  exceeding  It,  per  mile  one  way. 

If  two  causes,  in  eacn  per  day  for  at- 
tendance        ..         ..         ..         ••     1  11     6     ••        — 

If  three  causes  or  more,  each  •  •         ..110..         — 

If  more  than  one  cause,  expenses  at 
1/.  Is,  each  day,  and  travelling  ex- 
penses to  be  divided  equally. 

Clerk's  attendance  discretionary  if  more 
than  one  cause,  or  in  special  cases 
not  exceeding  per  day,  inclusive  of 
expenses,  except  travelling  . .         ..110..        — 

In  assize  towns  in  which  two  lists  are 
made,  and  in  special  jury  causes,  the 
attendance  of  tne  attorney  will  not  be 
allowed  from  the  commission  day» 
but  only  from  such  period  as  his  at- 
tendance became  proper. 

On  writ  of  inquiry  or  writ  of  trial  at  a 
distance,  if  no  other  buainess,  inclu- 
sive of  expenses,  per  day     . .         . . 

If  two  cases,  each         . .         •  • 

If  more  than  two  cases,  each  . . 

Travelling  expenses  as  before,  and  to 
be  apportioned  if  more  than  one 
cause. 

In  London  or  Middlesex  or  in  same 
town,  on  trial  or  writ  of  inquiry,  when 
cause  in  paper,  and  not  tried,  per  day 

On  trial 

Ditto,  if  occupied  the  whole  day 

Managing  clerk  to  conduct  cause  at  a 
distance  when  only  one  cause,  per 
day      .. 

If  more  than  one  cause,  each  . . 

Travelling  and  other  expenses  the  same 
as  attorney. 

Court  on  motion  rule  niti  granted       •  • 

The  like  on  rule  absolute  after  rule  nui 

The  like  previous  to  argument,  per  day 

The  like  in  cases  set  down  in  the  paper, 
not  exceeding  for  a  whole  term 

After  term  when  sittings,  not  exceeding 


2    2 

0     ..     1     1     0 

1  11 

6     ..     0  13    4 

1     1 

0     ..     0  13    4 

Taxation  on  postea 


0  13 

4 

•  • 

0    6 

8 

1     1 

0 

a  • 

0  13 

4 

2    12 

0 

•  • 

— 

1  U 

6 

.  • 

0  13 

4 

1     1 

0 

•  • 

0  10 

6 

0    6 

8 

•  • 

0    3 

4 

0  13 

4 

.  . 

0    6 

8 

0    6 

8 

.  • 

0    3 

4 

2    0 

0 

.  • 

1     0 

0 

1     0 

0 

.  . 

0  10 

0 

0  13 

4 

•  • 

0    3 

4 

to 

to 

1    0 

0 

•  • 

0    6 

8 

More  according  to  time  occupied. 

t5 
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Attendances— coii/M««^.  £   m»   d,  £    m.  d. 


r  I  n.. 

lo  13     4j 


•  • 


Ditto,  costs  of  cause  otherwise  than  on  .       ^         .  a     • 

poste.  <       to       >..     0     » 

Ditto,  costs  of  judgment  only,  and  ordi- 
nary interlocutory  matters   ..         ••034..0J4 

Briefs. 

Minutes  of  evidence ••         ••     0  13     4 

Brief  and  one  fair  copy  where  cause 

tried  bofore  a  judge  of  a  Court  of  Re- 

conl  where  attorneys  are  not  allowed 

to  act  as  advocates,  not  exceeding . .  ••         ••     2     0     0 

In  the  like  ciisc,  fee  to  counsel  and 

clerk ..         ..136 

For  drawing,  per  folio 0    10 

Copying 0    0    4 

Term  Fees  and  Letters. 

Proper  business  0  13    0     • .     0  10     0 

Agency 0  15    0     ..     0  12     0 

Letters   when    no    term    fee    proper 

business         080. .020 

Agency 050. .030 

Letters  in  interlocutory  matters  proper    0    2    0..       — 
Agency  ..         ..         ..         ••         ..080..        — 

In  actions  under  20/.  no  allowance  will 

be  made  for  '*  letters"  for  the  vacation 

preceding  the  term  in  which  a  term 

fee  shall  be  allowed. 

Letters. 

Letter  before  action  and  other  letters..     0    8    6     ..     0    2    0 
Circular  letters  after  the  first  ..         ..016..01O 

Affidavits. 

Drawing  special  affidavits,  per  folio  ..     010..0     10 

Engrossing  same,  exclusive  of  affidavits 
of  increase      ..     * 004     ••        NiL 

Common  affidavits,  of  five  folios  or 
under,  including  engrossing  and  oath    0    6    0     ..     0    5    0 

Affidavit  of  increase,  including  en- 
grossing and  oath     ..         ..         ..  ••         ..050 

Copy  for  the  other  side  .  •        •  •  . .         ••020 

Searches. 

All  common  searches,  exclusive  of  pay- 
ment   084..     084 

If  very  long 0  18    4..     068 

•   Counsel. 

To  attend  reference  to  master,  not  ex- 
ceeding, except  on  examination  of 
witnesses       2    2    0    ••        NiL 

To  settle  special  indorsement  on  writ         NiL  •  •        NiL 


SCHEDULE  OF  COSTS. 

AboTt  £tO  Under  £10 

Warrant  op  Attorney.  £  t.    d.  £   s.  d. 

Costs  of  signing  judgment       . .         . .     3  10    0     . .  — 

Defendants. 

Appearance 070..     060 

For  each  additional  defendant,  inclusive 

of  payment 016..     016 

A  second  summons  and  order  for  time 

to  plead  shall  be  allowed  in  special 

cases  above  201.  when  necessary. 

Counsel's  Clerk's  Fees. 

The  fees  to  be  allowed  to  counsel's 
clerk  not  to  exceed  as  under : —     • 

Upon  a  fee  under  5  guineas    ..         ••026..  

5  guineas  and  under  10  guineas       ..050..  — 

10  guineas  and  under  20  guineas       ..0100..  

20  guineas  and  under  80  guineas       ..     0  15    0     ..  — 

30  guineas  and  under  50  guineas       • .     1     0    0     •  •  — 

60  guineas  and  upwards  ••         ..     2  10    0     ••  — 

per  cent. 

On  Consultations. 

Senior's  clerk 076..  

Junior's  clerk    ..         ..         ..         ..026.«  •— 

On  general  retainer      ..         ..         ..     0  10    6     ••  -^ 

On  common  retainer 026..  

On  conference   ..         ..         ..         ..050..  — 

If  resident  in  If  resident 

the  town  in  at  a  distance 
jt  n               .    Tir«^             *                which  the  tnta  the 

Auowance  to  Wtlnesses,*  cause  U  tried,  place  of  triaL 

£    t.    d.  £   t.   d. 

Common  witnesses,  such  as  labourers,!  ^     -    a         it 
journeymen,  &c,  per  diem ..         ..j  lo7    6 

Master  tradesmen,  yeomen,  and  far- f  to 

mers,  per  diem  ..         ..     from^^  j^    ^    "     ^  ^^    ^ 

ro  10  6  0  10  6 
Auctioneers  and  accountants,  per  diem  s       to          •  •  to 

U  1  0  110 
Professional  men,  per  diem     . .         ..110..         — 

Ditto,  inclusive  of  all,  except  travelling  \      i       to 

expenses,  per  diem f  "(330 

(0  15    0 
Attomies  or  other  clerks,  per  diem   . .     0  10    6     • .  <       to 

U     1     0 
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*  See  DovdM  r,  Royai  Australian  Steam  Navigation  Companp  (L.  J.  23, 
Q.  B.  860) ;  where  the  expenses  of  maintenance  of  the  plaintuf  (who  was 
a  material  witness  on  his  own  behalf),  after  a  verdict  in  his  fovour,  and  until 
a  rule  nisi  for  a  new  trial  was  disposed  of,  were  allowed  him. 
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Allowance  to  Witnesses — (continued). 

If  resident  in 
the  town  in 
which  the 
cause  is  tritd. 


If  resident 
M  a  dietinc* 

ttom  the 
place  of  trial. 
£   *.  d. 


Engineers  and  surveyors,  per  diem 


Notaries,  per  diem 
Gentlemen 


1     1    0 


1     1 


Esquires 
Bankers 


Merchants 


Females  according  to  station  in  life,  I 
per  diem         ^^\o 


0 

^1  1  0 
with  subpcmm 
but  no  dally  al- 
lowance.ezcept 
after  the  first 
day,  and  then  a 
reasonable  sum 
forreftaahment 

V  and  con  veyanoe^ 

6     0 


..<       to 

(9    3 
..     1     1 


0 
0 


1     1     0 

per 

diem. 


to 
10 


•  • 


Police  inspectoiv  per  diem 


•  • 


Police  constable 


0  i;  0 


0    3    0 


& 

to 
0 
7 
to 

10 


{0    5 
to 
0    7 


0 
6 

0 
0 

9 


If  the  witnesses  attend  in  one  cause 

only,  they  will  be  entitled  to  the  full 

allowance.     If  they  attend  in  more 

than  one  cause  they  will  be  entitled 

to  a  proportionate  part  in  each  cause 

only. 
The  travelling  expenses  of  witnesses 

shall  be  allowed  according  to  the 

sums  reasonably  and  actually  paid, 

but  in  no  case  shall  exceed  It,  per 

mile  ope  way. 

Miscellaneous. 

Close  copy  of  proceedings  in  i^gency  cases,  idl  per  foliop 
according  to  actual  length. 

In  cases  under  20/.  no  allowance  will  be  made  in  respect  of 
the  following  matters : — i 

Attending  deponent  to  be  sworn  to  affidavit 
Advice  on  evidence. 
Maps,  plans,  or  models. 
For  maps  or  plans,  when  used  in  cases  above  20L,  from  12.  Is. 
to  3/.  3«. 

All  other  allowances  will  be  made  as  heretofore,  except  to  far 
as  it  may  be  necessary  to  reduce  or  increase  the  same  con- 
formably to  the  scale  of  fees  published  on  the  24th  November, 
1852. 


Campbell. 
John  Jervis. 
Fred.  Pollock* 
E.  H.Aldjbrsom. 

W.  WlOHTMAM. 


T.  J.  Platt. 
W.  Erle. 
T.  N.  Talfourd. 
Saml.  Maetiv. 


27th  Jaauary,  1853. 
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NISI  PRIUS  OFFICERS  ACT. 
[15  &  16  Vict.  c.  73.] 

An  Act  to  make  Provision  for  a  permanent  Estah' 
lishment  of  Officers  to  perform  the  Duties  at 
Nisi  PriuSy  in  the  Superior  Courts  of  Com- 
mon  Law,  and  for  the  payment  of  such  Officer s^ 
and  of  the  Judges*  Clerks^  by  Salaries^  and  to 
abolish  certain  Offices  in  those  Courts, 

[30th  June,  1852.] 

Aftxb  recitiDff  that  the  officers  in  the  viperior  courts  of 
common  law  who  perform  the  duties  at  Nisi  Prius  hold  their 
offices  and  appointments  during  pleasure,  and  that  such 
officers  and  the  clerks  at  the  judges'  eluunbers  are  remu- 
nerated by  fees  received  by  tbem  n-om  tbe  suitors,  and  that 
it  is  expedient  to  provide  a  permanent  establishment  of  such 
officers,  and  that  they  and  the  said  clerks  should  be  paid  by 
salarie^  and  that  the  fees  now  payable  by  the  suitors  should 
be  diminished :  it  is  enacted  as  follows : 

By  section  1,  From  and  after  the  24th  dav  of  October 
after  the  passing  of  this  act,  the  offices  of  marsnal  and  clerk 
at  Nisi  Prius  in  the  Court  of  Queen's  Bench,  and  marshal 
in  tbe  Courts  of  Common  Pleas  and  Exchequer,  art 
abolished;  and  all  acts,  duties,  and  services  heretofore 
rendered  by  such  marshals  and  clerk  at  Nisi  Prius  respec- 
tiyely  shall  be  done,  performed,  and  rendered  by  the  as- 
sociates in  the  Courts  of  Queen's  Bench,  Common  rleas  and 
Exchequer. 

By  section  2,  All  the  records,  books,  papers,  and  doeunents  R«eoidi«  *c. 
of  aud  concerning  the  duties  and  business  of  the  several  ^^^}^!^ 
offices  of  the  Courts  of  Queen's  Bench,  Common  Pleas,  t^jatM.  **" 
and  Exchequer,  so  abolished,  shall  be  delivered  by  the 
several  officers  of  the  said  courts  respectively  now  having  the 
custody  of  the  same,  into  the  custody  and  possession  of  the 
associates  in  the  Courts  of  Queen's  Bench,  Common  Pleas, 
and  Excheauer  respectively,  to  be  by  them  kept  and  pre- 
served ;  and  searches  may  be  made,  and  copies  or  extracts 
of  and  from  the  said  records,  books,  papers,  and  documents 
shall  and  may  be  had  and  taken,  at  such  times  and  in  such 
manner  as  hath  been  the  accustomed  practice  in  the  several 
offices  hereby  abolished. 
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By  section  3,  When  any  vacancy  shall  occur  in  any  of  the 
said  offices  of  associate,  the  Chief  Justice,  or  Chief  Baron, 
shall  nominate  and  appoint  some  fit  person  to  fill  such  vacant 
office. 

By  section  4,  The  associates  may,  for  the  discharge  of  the 
duties  of  their  respective  offices,  have  not  exceeding  two 
clerks,  and  such  clerks  shall  hold  their  offices  during  pleasure. 

By  section  5,  Convenient  offices  shall  be  provided  for  the 
transaction  of  the  business  of  the  office  of  associate. 

By  section  6,  If  the  said  associates,  or  any  of  them,  shall 
have  occasion  to  be  absent  from  the  business  of  their  or  his 
office  for  a  longer  period  than  two  months  at  any  one  time, 
the  Chief  Justice,  or  Chief  Baron,  may  give  leave  of 
absence  to  such  officer,  and,  if  necessary,  to  appoint  a 
deputy  in  his  place.  Every  deputy  so  appointed  shall  be 
paid  by  the  principal  for  whom  he  suall  act. 

By  section  7,  A  fixed  sum,  to  be  settled  by  the  said  Com- 
missioners of  Pier  Majesty's  Treasury,  shall  be  paid  by  way 
of  salary  to  each  of  the  judges'  marshals  on  eacn  spring  and 
summer  circuit,  and  to  the  marshal  of  the  senior  judge  on 
the  winter  circuit,  and  on  a  special  commission,  for  his 
services  thereon. 

By  section  8,  The  Chief  Justices  and  Chief  Baron  may 
each  appoint  three  clerks,  one  of  whom  is  to  act  as  crier  on 
the  circuit,  and  in  London  and  Middlesex,  and  the  other 
justices  and  barons  may  each  appoint  two  clerks,  one  of  whom 
18  to  act  as  crier  on  the  circuit ;  and  such  clerks  shall  perform 
all  the  duties  heretofore  performed  by  the  judges'  clerks,  and 
shall  hold  their  offices  during  the  pleasure  of  the  judges  by 
whom  they  are  appointed,  or  if  continued  by  their  successors, 
during  the  pleasure  of  such  successors. 

By  section  0,  The  present  officers  are  re-appointed  to 
hold  their  offices  during  good  behaviour. 

TKuuiy  to         10.  And  whereas  it  is  expedient  that  a  new  table  or  tables 

f  *^'t  *be**  ^  ^^  ^^^  proper  to  be  taken  in  the  said  superior  courts,  and 

prepared,  and  their  several  offices,  and  at  the  judges'  chambers,  and  by  die 

•ttbmitted  to   clerks  of  assize  acting  as  associates  on  the  circuits,  should  be 

appro' £'       prepared  with  reference  to  the  various  changes  and  alterations 

which  have  been  or  may  be  made  in  the  process,  practice,  and 

proceedings  of  those  courts,  and  to  the  diminution  of  expense, 

where  practicable,  to  the  suitors :  Be  it  enacted,  that  it  shall 

and  may  be  lawful  for  the  Commissioners  of  Her  Majesty's 

Treasury,  and  they  are  hereby  required,  forthwith  to  prepare 

or  cause  to  be  prepared  a  table  or  tables  of  fees,  specifying 

what  fees  are  proper  to  be  demanded  and  taken  in  the  said 

courts  and  offices,  at  the  judges'  chambers,  and  on  the  cir- 
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cuits,  and  what  fees  should  be  abolished ;  and  such  table  or 
tables  shall  be  laid  for  approval  before  the  judges  of  the  said 
courts ;  and  the  said  judges,  or  any  six  or  more  of  them,  of 
whom  the  Lord  Chief  Justices  and  Lord  Chief  Baron  shall 
be  three,  are  hereby  empowered  and  required,  as  soon  as 
conveniently  may  be,  to  revise  and  settle  the  said  table  or 
tables  of  fees  so  prepared  as  aforesaid,  and  from  time  to  time 
to  add  to,  or  reduce,  alter  or  amend  the  same,  as  thev  may 
deem  necessary  and  proper ;  and  the  said  table  or  tables  of 
fees  so  revised  and  corrected  as  aforesaid  from  time  to  time  to 
allow  and  sanction,  b^  affixing  their  signatures  respectively 
thereto,  and  to  establish  the  same  in  and  for  the  said  courts ; 
and  the  said  Commissioners  of  Her  Majesty's  Treasury  are 
required,  so  soon  and  as  often  as  each  table  or  tables  of  fees 
have  been  sanctioned  and  allowed  by  the  judges,  to  cause 
the  same  to  be  inserted  and  published  in  the  LatuUm  Gazette ; 
and  from  and  after  such  publicatiori  no  other  fees  than  those 
sanctioned  and  allowed  as  aforesaid  shall  on  any  pretence 
whatever  be  demanded  or  taken  by  any  officer  or  clerk  of 
the  said  courts  in  respect  of  any  duty  or  service  to  which 
such  table  or  tables  of  fees  may  relate :  provided  that  until 
the  publication  of  such  table  or  tables  of  fees  under  the  au- 
thonty  aforesaid,  the  fees  now  lawfully  taken  by  the  said 
officers  and  clerks  shall  and  may  continue  to  be  taken. 

For  the  Table  of  Fees  made  in  pursuance  of  this  section,  see 
pp.  428—432,  pott. 


By  section  11,  no  person  holding  the  office  of  associate  or  oiBeerand 
the  appointment  of  judge's  clerk,  or  of  clerk  in  any  of  the  S'l^^I* 
offices  of  the  Superior  Courts,  shall,  either  directly  or  in-  banuten, 
directly,  act  as  a  barrister,  attorney  or  solicitor,  or  as  agent  »"o'?«y» " 
of  any  attorney  or  solicitor,  in  any  court  of  law  or  equity  in  *'*'' 
the  united  Kingdom,  either  separately  or  in  partnership  with 
any  other,  during  such  time  as  be  shall  hold  such  office  of 
associate,  or  act  as  such  clerk. 

By  section  12,  the  Commissioners  of  the  Treasury  are  an- 
thonzed  to  Bx  the  salaries  of  the  officers  and  clerks,  which 
salaries  they  shall  be  entitled  to  receive  in  lieu  of  all  fees 
and  emoluments  now  received  by  such  officers  and  clerks 
respectively. 

By  section  18,  the  salaries  and  compensation  allowances  by 
wav  of  salary  granted  to  the  several  officers  and  clerks  of  the 
said  courts  respectivelv,  shall  be  chargeable  upon  the  fees 
received  by  the  said  officers  and  clerks  in  the  said  courts  re- 
spectively ;  and  the  surplus  of  such  fees  arising  in  each  of 
tne  said  courts,  after  the  payment  of  the  said  salaries  and 
expenses,  shall  be  paid  into  the  cxcheaner  to  the  credit  of  the 
consolidated  fund.  In  the  event  of  the  fees  so  received  by 
the  said  officers  and  clerks  being  at  any  time  insufficient  to 
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Ushers  and 
subordinate 
officers,  and 
their  depu- 
ties, to  ren<- 
der  accounts 
of  fees  to 
Treasury. 


defray  the  salaries  and  coinpeiiBationB,  the  CommiasioDers  of 
the  Treasury  may  direct  the  amount  of  such  deficiency  to  be 
charged  upon  and  paid  out  of  the  said  consolidated  fund. 

By  section  14,  the  officers  and  clerks  are  to  render  accounts 
of  fees  received  to  the  treasury. 

By  section  15,  allowances  may  be  granted  to  officers  on 
their  retirement  from  office. 

16.  And  whereas  the  ushers,  court-keepers,  messengers, 
assistants,  and  other  subordinate  officers  of  the  said  Superior 
Courts,  and  attendants  on  the  judges  (other  than  the  Judges' 
clerks  hereinbefore  mentioned)  are  entitled  to  receive  fees 
from  the  suitors  in  the  said  court,  and  it  is  expedient  that  the 
said  suitors  should  be  relieved  from  the  payment  of  such  fees, 
and  that  adequate  salaries  should  be  provided  for  such  officers, 
assistants  and  attendants :  be  it  enacted,  that  all  persons  hold- 
ing any  subordinate  offices  or  appointments  in  any  of  the  said 
Superior  Courts,  as  ushers,  oourtkeepers,  messengers,  assist- 
ants and  the  like,  or  as  attendants  on  the  judges  (other  than 
the  judges'  clerks  hereinbefore  mentioned),  and  their  deputies, 
shall  respectively,  on  or  before  the  twenty-fourth  day  of  Oc- 
tober one  thousand  eight  hundred  and  fifty- two,  render  a  true 
account  in  writing  to  the  said  Commissioners  of  Her  Miyesty's 
Treasury  of  all  fees  and  emoluments  received  or  claimed  to 
be  received  by  them,  or  on  their  behalf,  and  also  of  the 
annual  value  of  all  such  fees  and  emoluments  received  by 
them,  or  on  their  behalf,  and  also  of  the  annual  salary, 
allowances,  or  profits  allowed  to  or  received  by  them  respect- . 
ively,  whether  atf  principals  or  deputies,  and  also  of  the 
nature  and  amount  of  disbursements,  if  any,  in  respect  of 
any  of  such  offices  or  appointments,  for  the  space  of  five 
years  next  preceding  the  passing  of  this  act;  and  the 
accounts  so  rendered  shall  be  in  such  form,  and  with  such 
particulars  of  receipt  or  otherwise,  and  accompanied  bvsoch 
Touchers,  as  the  said  Lords  Commissioners  shall  from  time  to 
time  think  proper  to  require  and  direct 


Pees  of  iuch  17.  Jt  shall  and  may  be  lawful  for  the  said  Commissioners 
officers  may  ^^  H***  Majesty's  Treasury,  and  they  are  hereby  empowered, 
be  abolished,  by  and  with  the  consent  of  the  said  Lord  Chief  Justices  and 
the  Lord  Chief  Baron,  to  abolish  all  or  any  of  the  fees  set 
forth  in  such  accounts;  and  a  list  or  lists,  specifying  the 
nature  or  description  of  the  fees  so  to  be  abolialied,  shall 
thereupon  be  published  by  and  under  the  authority  of  the 
said  Commissioners  of  Her  Majesty's  Treasury  in  the  Lon- 
don  Gazette ;  provided  that  until  such  publication  all  fees 
that  now  are  or  may  be  k^lly  received  in  respect  of  such 
subordinate  offices  or  appointments,  shall  and  may  continue 
to  be  received  as  heretofore. 
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18.  It  shall  and  may  be  lawful  for  the  raid  Commiasionen  TheDnmber 
of  Her  Majesty's  Treasury,  and  they  are  hereby  empowered  J^'^  oSfce™ 
and  required,  by  and  with  the  sanction  of  the  said  Lord  to  be  fixed 
Chief  Justices  and  the  Lord  Chief  Baron,  as  soon  as  con-  ^?^'^*^' 
veniently  may  be,  to  ascertain  and  fix  the  number  of  ushers,  il^Qctlon  of 
court-keepers,  messengers,  and  other  subordinate  officers,  and  the  Chief 
assistants  in  the  said  Superior  Courts,  and  of  attendants  on  chief^Buon 
the  judges  (other  than  the  judges'  clerks  hereinbefore  men- 
tioned), which  shall  be  sufficient  for  the  due  performance  of 
the  duties  required  to  be  rendered  in  respect  of  such  sub- 
ordinate offices  and  appointments,  and  for  the  necessary 
attendance  on  the  judges ;  and  a  list  or  lists  of  the  offices 
and  appointments,  when  so  fixed  and  ascertained,  shall  there- 
upon be  published  by  and  under  the  authority  of  the  said 
Commissioners  of  Her  Majesty's  Treasury  in  the  London 
Gazette;  and  from  and  after  such  publication  all  such  of  the 
said  offices  and  appointments  as  are  not  contained  in  such 
list  or  lists  shall  be  and  the  same  are  hereby  declared  to  be 
abolished. 

By  section  10,  the  Chief  Justices  and  Chief  Baron  are 
respectively  authorized  to  appoint  fit  and  proper  persons  to 
perform  the  duties  of  the  said  several  subordinate  officers  and 
appointments,  when  such  offices  and  appointments  shall  have 
been  fixed  and  ascertained  in  the  manner  hereinbefore  pro- 
vided. 

By  section  20,  power  is  given  to  increase  or  reduce  the 
number  of  such  subordinate  officers. 

By  section  21,  the  salaries  of  the  subordinate  officers  are  to 
be  nxed  by  the  Treasury,  with  the  sanction  of  the  Chief 
Justices  and  Chief  Baron,  and  to  be  paid  out  of  the  Conso- 
lidated Fund. 

Section  22,  provides  for  compensation  to  the  Hereditary 
Chief  Proclamator  and  Hereditary  Chief  Usher. 

Section  23,  provides  for  compensation  to  the  officers  ap- 
pointed bv  the  Hereditary  Chief  Proclamator  and  Hereditary 
Chief  Usher,  and  to  subordinate  officers. 

By  section  24,  nothing  herein  contained  is  to  afiect  the 
right  of  the  existing  four  patent  messengers  of  the  Court  of 
Exchequer. 

^  26.  All  appointments  of  officers  and  clerks  to  be  made  by  Appoint- 
virtue  of  this  act  shall  be  so  made  without  any  pecuniary  or  ^ade^wUhT 
other  consideration  whatsoever,  directly  or  indirectly,  to  be  out  pecu- 
paid  or  received  for  the  same;   and  all  such  officers  and  "Vj^JP"" 
clerks  shall  execute  their  duties  in  person,  and  shall  give  '^*'*"^' 
their  attendance  in  court  or  elsewhere,  and  shall  conduct  the 
business  of  their  several  departments  or  offices  at  such 
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Officers  and 
clerks  not  to 
receive  gra- 
tuities on 
pain  of  dis- 
missal. 


Certain  feet 
on  circuit 
abolished. 


Duties  to  be 
perfomied 
in  person. 


Fees  of  mar- 
shal's men 
and  Judge's 
bailifTaSo. 
Ushed. 


places  and  hours,  whether  in  term-time  or  Tacntion,  and  in 
every  respect  in  such  manner  as  the  Lord  Chief  Justices  or 
the  Lord  Chief  Baron,  and  the  other  justices  and  barons  of 
the  said  courts  respectively  shall  from  time  to  time  order  and 
direct 

26.  If  any  officer  of  the  said  courts,  or  any  clerk 
appointed  or  to  be  appointed  under  or  by  virtue  of  this  act, 
or  any  person  whatever  employed  in  the  offices  of  the  said 
courts,  shall,  for  anything  done  or  pretended  to  be  done 
relatiug  to  his  office  or  employment,  or  under  colour  of  doing 
anything  relating  to  his  office  or  employment,  or  for  for- 
bearing to  do  any  act  properly  appertaining  to  his  said  office, 
demand,  take,  receive,  or  accept,  or  allow  any  person 
whatsoever  to  take  for  him,  or  on  his  account,  or  for  or  on 
account  of  or  in  trust  for  him  or  any  other  person  named  by 
him,  any  gratuity,  perquisite,  or  reward,  or  anything  of 
value,  other  than  the  salary  or  remuneration  allowed  or  to 
be  allowed  to  every  such  officer,  clerk,  or  person  aforesaid, 
he  shall  forfeit  a  sum  of  fifty  pounds,  to  be  recovered  by 
action  of  debt  at  the  suit  of  Her  Majesty's  Attorney-General, 
and  upon  judgment  being  recovered  therein  he  shall  be 
incapable  of  any  longer  hdding  his  office  or  employment. 

By  section  27,  no  compensation  is  to  be  allowed  for  the 
loss  of  any  right  of  appointment. 

28.  And  whereas  upon  the  circuits  of  the  judges  of  assize 
and  gaol  delivery,  a  fee  of  six  shillings  and  cightpence  is 
now  paid  on  every  cause  to  the  marshals  of  the  judges  of 
a&«ize  for  the  use  of  the  judge :  be  it  enacted,  that  the  said 
fee,  and  all  other  payments  upon  the  circuits  to  or  to  the  use 
of  the  said  judges,  shall  be  and  they  are  hereby  abolished. 

Section  29,  provides  that  accounts  shall  be  laid  before 
Parliament 

80.  Where  it  shall  be  made  to  appear  to  the  said  commis- 
sioners, that  any  of  the  hereinbefore  mentioned  officers  omits 
to  perform  the  duties  of  his  office  in  person,  the  said  commis- 
sioners,un]ess  it  shall  be  shown  to  their  satisfaction  that  such 
omission  arises  from  temporary  and  unavoidable  causes,  and 
they  shall  in  writing  approve  of  such  omission  for  a  period 
not  exceeding  at  any  one  time  six  months,  shall,  as  the  case 
may  be,  require  the  whole  of  the  fees  due  to  or  received  by 
such  officer  for  his  own  use  during  the  time  of  such  omission 
to  be  accounted  for  and  paid  over  as  aforesaid,  or  shall  cease 
to  allow  or  pay  any  salary  otherwise  due  to  such  officer 
during  the  time  of  such  omission. 

31.  The  fees  heretofore  received  on  the  circuit  by  the  roar- 
shal's  man  and  the  judge's  bailiff  respectively  shall  be  and 
are  hereby  abolished;  and  no  fee,  gratuity,  or  reward  what- 
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soever  shall  be  demanded  or  accepted  hv  any  one  exercising 
or  claiming  to  exercise  either  of  the  said  offices,  or  by  any 
servant  or  other  person  attending  the  circuit  in  any  sub- 
ordinate office  or  employment. 

82.  And  whereas,  by  reason  of  abolishing  the  office  of  A ■  toper- 
Hereditary  Chief  Usher  of  the  Court  of  Exchequer,  and  the  S^tSTS  "' 
officers  of  the  said  court  appointed  bv  that  officer,  it  becomes  hereditary 
necessary  to  make  provision  for  the  duties  hitherto  performed  chief  usher 
by  the  said  Hereditary  Chief  Usher  and  persons,  styled  ^S\hT' 
'*  Messengers'of  the  Court  of  Exchequer,''  holding  offices  or  Court  of  Ex- 
places  in  the  patronage  of  and  appointed  by  the  said  Here-  «**«^"«'' 
ditary  Chief  Usher :  the  duties  hitherto  performed  by  the 
said  Hereditary  Chief  Usher  and  messengers  of  the  Court  of 
Exchequer,  so  far  as  regards  the  process  issued  and  issuing 
from  the  office  of  Her  Majesty's  remembrancer  in  the  Court 
of  Exchequer^,  and  of  the  treasurer  of  the  governors  of  the 
bounty  of  Queen  Anne,  on  the  seal  day  next  after  each  and 
every  term,  shall,  from  and  after  the  abolition  of  the  said 
offices  of  messengers  of  the  Court  of  Exchequer,  be  dis« 
charged  bv  Her   said  Majesty's  remembrancer,   and    his 
officers  under  his  direction,  and  the  officers  of  the  said  trea- 
surer of  the  governors  of  the  bounty  of  Queen  Anne,  and 
shall  be  in  all  respects  as  valid  and  effectual  to  all  intents  and 
purposes  as  if  performed  by  the  said  Hereditary  Chief  Usher 
and  messengers  of  the  Court  of  Exchequer  as  heretofore, 
any  law  or  usage  to  the  contrary  notwithstanding ;  and  that 
it  shall  not  be  necessary  in  future  for  the  process  hereinbefore 
referred  to  to  be  seaTed  before  or  in  the  presence  of  the  Cur- 
sitor  Baron  of  the  said  Court  of  Exchequer  on  the  said  seal 
days  as  heretofore,   but  the  same  may  be  issued  from  the 
ofnce  of  Her  said  Majesty's  remeuibrancer  and  the  office  of 
the  treasurer  of  the  governors  of  the  bounty  of  Queen  Anne, 
and  be  respectively  sealed  in  the  office  of  iter  said  Majesty's 
remembrancer,  who  has  the  custody  or  keeping  of  the  Great 
Seal  of  the  Exchequer. 
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TABLES  OF  FEES. 


Wednesday,  Noyember,  24,  1852. 

In  pursuance  of  an  act  passed  in  the  session  of  Parliament 
held  in  the  fifteenth  and  sixteenth  years  of  the  reign  of  Her 
Majesty,  chapter  seventy- three,  entitled  **An  Act  to  make 
provision  for  a  permanent  Esttiblishment  of  Officers  to  per- 
form the  Duties  at  Nisi  Prius,  in  the  Superior  Courts  of 
Common  LatOf  and  for  the  payment  of  such  Officers,  and 
of  the  Judae^s  Clerks  by  Salaries^  and  to  aboHsh  certain 
Offices  in  those  Courts:  We,  the  undersigned,  being  two  of 
the  Commissioners  of  Her  Majesty's  Treasury,  have  caused 
the  under-mentioned  Tables  of  Fees  to  be  prepared,  specify- 
ing the  fees  proper  to  be  demanded  and  taken  in  the  offices 
under  mentioned,  and  at  the  Judge's  Chambers,  in  the  Su- 
perior Courts  of  Common  Law ;  and  that  all  other  fees  in 
such  offices  and  chambers  should  be  abolished,  namely  :— 

Offices  of  the  Masters  of  the  Three  Superior  Courts. 

Every  writ  (except  writ  of  trial  or  subpoena)  .  •  . .  0  5  0 
Every  concurrent,  alias,  pluries  or  renewed  writ       •  •     0    2    6 

Every  writ  of  trial         ..         0    2    0 

Every  writ  of  subpoena  before  a  judge  or  roaster      ..     0    2    0 

before  the  sheriff*      . .         ..010 

Every  appearance  entered         020 

each  defendant  after  the  first        ..010 

Filing  every  affidavit,  writ,  or  other  proceeding  .  •  0  2  0 
Amending  every  writ  or  other  proceeding  • .  ..020 
Every  ordinary  rule       ..         ..  ••         ..010 

Every  special  rule,  not  exceeding  six  folios   . .         ..040 

•^— exceeding  six  folios,  per  folio     . .     0    0    6 

NoU. — Plans,  sections,  &c.  accompanying  rules  to 
be  paid  for  by  the  party  taking  the  rule,  accord- 
ing to  the  actual  cost. 
Every  judgment  by  default       .•         ..         ..         ..050 

Every  final  judgment,  otherwise  than  judgment  by 

default  ..         ..         ..         ..         ..         ..         ..     0  10    0 

Taxing  every  bill  of  costs,  not  exceeding  three  folios  0  2  0 
'  exceeding  three  folios,  when 

taxed  as  between  party  and  party,  per  folio  • .     0    0    6 
exceeding  three  folios,  when 

taxed  as  between  attorney  and  client,  or  where  the 

attorney  taxes  his  own  bill,  per  folio  •  •         ..010 
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£    «.   i. 


Every  reference,  inquiry,  ezaniination»  or  other  special 
matter,  referred  to  the  Matter,  for  every  meeting,  not 
exceeding  one  hour    .  •         . .         . .         . .         •  •     0 

■■     "  for  every  additional  hour  or  less      . .     0 

Upon  payment  of  money  into  court,  vis. : — 

for  every  sum  under  £6Q   •  •     0 

£50  and  under  £100  ..     0 

£100  and  above' that  sum  ••     1 

Every  certificate  ^  . .         . .         . .         .  •         .  •     0 

Office  copies  of  pnecipe  or  other  proceedings,  per  folio    0 
Every  search,  if  not  more  than  two  terms       •  •         • .     0 

exceeding  two,  and  not  more  than  four  terms    0 

■  exceeding  four  terms,  or  a  general  search  .  •     0 

Every  affidavit,   affirmation,  &&,  taken   before   the 
master  ..         ..         ..         ..         ••         ..         ..0 

Filing  every  recognizance  or  security  in  ejectment  or 

error ..         ..     0 

Every  allowance  and  justification  of  bail       .  •         . .     0 
For  taking  special  bail  as  a  commissioner       . .         . .     0 

Filing  affidavit,  and  enrolling  articles  previous  to  the 
admission  of  an  attorney       . .         . .         . .         •  •     0 

Every  re- admission  of  an  attorney       .  •         .  •         . .     0 
All  other  fees  than  those  before  mentioned  are 
hereby  abolished,  and  are  not  to  be  taken  by 
any  person  in  the  Master's  offices  under  any 
pretence  whatever. 
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Offices  of  the  AseocUUee  to  the  Three  Chief  Judgee. 

Every  record  of  Nisi  Prius,  delivered  to  the  Associate, 
to  De  entered  for  trial  • .         .  •         . .         ..150 

Every  trial  of  a  cause  from  plaintiff    . .         • .         ..100 

from  aefendant . .         ..         ..     0  15    0 

■  if  the  trial  continues  more  than 
one  day,  then  for  every  other  day,  from  plaintiff  and 
defendant,  each  ..         ..         ..         ..         ..     0  10    0 

Returning  the  postea     ..         ..         ..         ..         ..050 

Every  cause  made  remanet,  at  the  instance  of  the 
parties,  fo  be  paid  by  plaintiff  or  defendant,  as  the 

case  may  be     . .         0  10    0 

Every  cause  withdrawn,  to  be  paid  by  the  party  at 

whose  instance  it  is  withdrawn         . .         . .         ..050 

Re-entering  every  record  of  Nisi  Prius,  made  remanet, 

&c 0    2    0 

Every  reference,  from  plaintiff  and  defendant,  each  . .     0    5    0 
Every  amendment  of  any  proceeding  whatever         ..020 

Every  order  or  certificate  0    5    0 

Every  special  case,  or  special  verdict,  in  addition  to  the 

charae  for  engrossing  and  copying,  at  the  rate  of  4<f. 

per  mlio,  from  plaintiff  and  defendant,  each  •  •     0  10    0 

Attending  any  court  or  otherwise,  with  any  record,  or 

other  proceeding,  under  writ  of  subpoena,  or  special 

ofder  of  court,  per  day  . .         10    0 

All  other  fees  than  those  before  mentioned  are 
hereby  abolished,  and  are  not  to  be  taken  by 
any  person  in  the  Associate's  offices,  under  any 
pretence  whatever. 
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Chambers  of  the  Chief  and  Puisne  Judges. 

£   i.  d. 
Every  summons  to  try  an  issue  before  the  sheriff      ..010 
Every  other  summons  whatever,  whether  in  term  or 
vacation  ..         ..         ..         ..  ..         ..020 

Every  order  to  try  an  issue  before  the  sheriff  . .         ..010 

Every  other  order  whatever  of  an  ordinary  nature    . .     0    2    0 
Every  order  of  a  special  nature,  such  as  reference  to 
arbitration,  or  attendance  of  witnesses  at  arbitration ; 
service  of  process  on  persons  residing^  abroad  ;  re- 
ference to  the  master  to  fix  sum  for  final  judgment; 
revival  of  judgment,  and  the  like      ..         ..         ..060 

Every  fiat,  warrant,  certificate,  caveat,  special  case, 
special  verdict,  or  the  like     . .  . .         . .  ..050 

Every  affidavit,  affirmation,  &c.,  whether  in  term  or 

vacation,  each  deponent        . .  . .         . .  ..010 

Every  affidavit  kept  for  the  purpose  of  being  conveyed 
to  the  proper  office  to  be  nled  •  •         .  •         ..010 

Every  proceeding  filed 020 

Every  admission  of  an  attorney  . .         . .         ..100 

Every  approbation  of  commissioners  for  taking  affi- 
davits or  special  bail  ••         ..  ..         ..         ..026 

Every  commission  for  taking  affidavits  or  special  bail, 

exclusive  of  stamp  duty,  ingrossing  and  sealing     ..     10    0 
Every  other  commission  for  any  purpose  whatever, 

exclusive  of  stamp  duty,  ingrossing  and  sealing     ..     0  10    0 
Every  acknowledgment  by  married  women    . .         •  •     0  10    0 
Office  copies  of  judge's  notes,  or  of  any  other  pro- 
ceeding whatever,  per  folio   .  •         . .         . .         ..006 

Every  recognizance  or  bond  of  any  description  what- 
ever       0  10    0 

Every  allowance  of  writ  of  error  ..         ..         ..     0  10    0 

Bail  on  cepi  corpus,  habeas  corpus,  error,  or  ejectment    0    2    0 
Delivering  bail  piece  off  the  file,  or  justification  of 

bail 0    2    0 

Every  committal..         ..         ..         ..         ..         ..050 

Every  exhibit  signed  by  judge  . .         . .         . .         ..010 

Producing  judge's  notes  ..         ••         ..         ••     0    5    0 

Bill  of  exceptions  signed  by  judge       . .         . .         ..050 

Order  in  legacy  duty  cases        ••         ..         ..         ..050 

Crown  revenue  cases,  from  defendant  . .         . .         ..050 

Attendance  in  any  court  or  otherwise,  under  subpoena 
or  special  order  of  court,  to  give  evidence,  or  produce 
documents       . .         . .         • .         . .  per  day    10    0 

Attendance  as  a  commissioner  to  take  affidavit,  fire., 
or  at  a  judge's  house,  or  elsewhere,  at  request  of 

parties 0  10    0 

Appointment  of  commissioners  under  glebe  exchange      10    0 

Allowance  of  bye- laws  or  table  of  fees 10    0 

Report  on  private  bill    ..  ..         ..         ..         ..500 

Attendance  by  counsel,  each  side        ..         ••         ..050 

Noie. — All  plans,  sections,  &c.,  accompanying  any  order 
or  office  copy  to  be  paid  for  by  the  party,  according  to 
the  actual  cost. 

In  cases  where  the  party  has  been  allowed  to  sue  in/brai4 
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pauperis,  the  fees  are  not  to  be  demanded  or  taken,  nor 
in  cases  where  such  fees  would  be  payable  by  any 
Revenue  or  other  Government  department. 

All  other  fees  than  those  before  mentioned  are  hereby 
abolished,  and  are  not  to  be  taken  by  any  person  at  the 
judges'  chambers  under  any  pretence  whatever. 

Given  under  our  hands  at  the  Treasury  Chambers,  White- 
hall, this  twentieth  day  of  November,  1852. 

Chandot,  >  Two  of  the  Commissioners  of 

Thot,  Bateton, )      Her  Miyesty's  Treasury. 

We,  the  undersigned  Judges  of  the  Superior  Courts  of  Common 
Law,  do  settle,  allow,  and  sanction  the  before- mentioned  table 
of  fees  prepared  by  the  Commissioners  of  Her  Majesty's  Treasury, 
and  we  do  hereby  establish  the  same,  under  the  provisions  of  the 
aforesaid  act. 

Dated  the  twenty- second  day  of  November,  1852. 

n      i^n  i  I'Ord  Chief  Justice  of  the  Court 

tampbelt,  <  of  Queen's  Bench. 

,.     ,  )  Lord  Chief  Justice  of  the  Court 

John  Jervis,         |  ^^  Common  Pleas. 

E>   J  D  ir    L       I  hard  Chief  Baron  of  the  Court 
Fred,  Poihek,      |  ^^  Exchequer. 

E'F.'wim^,  )  Judges  of  theCourtof  Common 
T.  N.  Talfimrd,   )  ^^^^ 

The  before-mentioned  tables  of  fees  having  been  sanctioned 
and  allowed  by  the  Lord  Chief  Justices,  the  Lord  Chief  Baron, 
and  other  Judges,  as  required  by  the  said  Act,  we  do  hereby  order 
that  the  said  tables  of  fees  be  inserted  and  published  in  the 
London  Gazette, 

Treasury  Chambers,  Whitehall,  the  twenty-second  day  of 
November,  1852. 

Chandot,  \  Two  of  the  Commissioners  of 

Thos.  Bateton,  ]     Her  Majesty's  Treasury. 
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FEES  OF  CLERKS  OF  ASSIZE.    * 

In  pursuance  of  an  act,  passed  in  the  session  of  Parliament 
held  in  the  15th  and  16th  years  of  the  rei^  of  Her  Majesty, 
entitled  '*  An  Act  to  make  Provision  for  a  permanent  Establish^ 
ment  of  Officers  to  perform  the  Duties  at  Nisi  Prius,  in  the 
Superior  Courts  of  Common  Law  and  for  the  Payment  of  such 
Officers,  and  the  Judges'  Clerks,  by  Salaries,  and  to  abolish 
certain  Offices  in  those  Courts,*'  we,  the  undersigned,  being  two 
of  the  Commissioners  of  Her  Majesty's  Treasury,  have  caused 
the  undermentioned  table  of  fees  to  be  prepared,  specifying  the 
fees  proper  to  be  demanded  and  taken  on  the  circuits  by  the 
officers  and  clerks  at  Nisi  Prius,  belonging  to  the  Superior  Courts 
of  Common  Law,  namely : — 

Clerks  of  Assize,  as  Assocmtes  an  the  Circuit. 

£   i.  d. 
Every  record  of  Nisi  Prius  delivered  to  be  entered  for 

trial 15    0 

Every  trial  of  a  cause,  from  plaintiff   . .         . .         ..100 

from  defendant  ..         ..     0  15    0 

■  if  the  trial  continues  more  than 

one  day,  then  for  every  other  day,  from  plaintiff  and 
defendant,  each  . .         .  •         •  •         .  •         ..0100 

Returning  the  postea      ..         ..  ..         ..         ..050 

Every  cause  made  remanet,  at  the  instance  of  the  par- 
ties, to  be  paid  by  plaintiff  or  defendant,  as  the  case 

may  be  0  10    0 

Every  cause  withdrawn,  to  be  paid  by  the  party  at 

whose  instance  it  is  withdrawn  •  •         . .         •  •     0    5     0 

Re-entering  every  record  of  Nisi  Prius,  made  remanet, 

&c 0    2     0 

Every  reference,  from  plaintiff  and  defendant,  each  . .     0    5     0 
Every  amendment  of  any  proceeding  whatever  ..020 

Every  order  or  certificate  . .         . .  . .         ..050 

Every  special  case,  or  special  verdict,  in  addition  to 
the  charge  for  engrossinff  and  copying,  at  the  rate  of 
4tf.  per  folio,  from  plaintiff  and  defendant,  each     . .     0  10    0 
Attenoing  any  court,  or  otherwise  with  any  record  or 
other  proceeding,  under  writ  of  subpoena  or  order  of 
court,  per  day  ..         ..         ..         ..         ..100 

And  no  other  fees  than  those  before-mentioned  shall  be  de- 
manded or  taken  by  the  associates,  marshals,  clerks,  criers,  or 
other  persons,  performing  any  duties  at  Nisi  Prius  on  the  circuits, 
but  all  such  otner  fees  are  hereby  abolished. 

Given  under  our  hands  at  the  Treasury  Chambers,  Whitehall, 
this  23rd  day  of  February,  1853. 

W.  E.  Gladstone  and  Alfred  Hervet, 
Two  of  the  Commissioners  of  Her  Majesty's  Treasury. 


We,  the  undersigned,  Judges  of  the  Superior  Courts  of  Com- 
.  mon  Law,  do  settle,  allow,  and  sanction  the  before* mentioned 
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table  of  feef,  prepared  by  the  Comroinionera  of  Her  Majesty'a 
Treaaury,  and  we  do  hereby  establiah  the  same,  under  the  pro- 
▼iaiona  of  the  aforeaaid  act  of  Parliament 

Campbell,  Lord  Chief  Justice  of  the  Court  of 

Queen's  Bench. 
John  Jervis,  Lord  Chief  Justice  of  the  Court 

of  Common  Pleas. 
Frederick  Pollock,  Lord  Chief  Baron  of 

the  Court  of  Exchequer. 
W.H.MAULE,T.N.TALFOURD,andC.CROMP- 

TON,    Judges  of  the  Superior  Courts  of 

Common  Law. 

The  before-mentioned  table  of  fees  having  been  sanctioned 
and  allowed  by  the  Lord  Chief  Justices,  the  Lord  Chief  Baron, 
and  other  judges,  aa  required  by  the  before- mentioned  act  of 
Parliament,  we  do  hereby  order  that  the  said  table  of  feea  be 
inserted  and  published  in  the  London  Gazette, 

Treasury  Chambers,  Whitehall,  the  24th  day  of  February, 
185S. 

W.  E.  Gladstone  and  Alfred  Hbrvet, 
Two  of  the  Commissioners  of  Her  Majeaty's  Treasury. 
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ABANDONMENT  OF  ACTION  s 

against  defendants  who  have  appeared,  where  writ  is  specially 

indorsed,  38. 
or  continuance,  proceedings  to  compel,  in  case  of  death,  247> 

ABATEMENT  OF  ACTION : 

introductory  observations,  xxiii. 

action  not  to  abate  by  death  of  plaintiff  or  defendant,  103. 

in  replevin,  103. 

proceedings  in  case  of  death  of  one  or  more  of  several  plaintiffs  or 
defendants,  104. 

suggestion  of  death  in  such  case,  104. 

proceedings  in  case  of  death  of  a  sole  or  sole  surviving  plaintiff, 
104. 

suggestion  of  death  of  sole  plaintiff,  104^ ' 

trial  of  truth  of  suggestion,  104. 

proceedings  in  case  of  death  of  a  sole  or  a  sole  surviving  de- 
fendant, 105. 

where  death  occurs  before  declaration,  106. 

where  death  after  issue  joined,  106. 

effect  of  death  of  either  party  between  verdict  and  judgment,  107. 

proceedings  where  death  occurs  after  interlocutory  and  before 
final  judgment,  108. 

writ  of  revivor  in  such  case  to  be  issued,  108. 

proceedings  in  such  case  on  death  of  plaintiff  or  defendant,  108, 
109. 

marriage  not  to  abate  action,  109. 

nor  proceedings  in  error,  124. 

as  to  effect  of  death  in  proceedings  in  error,  tee  Error. 

bankruptcy  or  insolvency  of  plaintiff,  when  not  to  abate  action, 

no. 

in  actions  by  husband  and  wife,  111. 
what  actions  abate  by  death,  42. 

proceedings  under  C.  L.  P.  Act,  1854,  by  defendant,  where  action 
before  the  C.  L.  P.  Act,  1852,  would  have  abated,  247. 
See  Parties. 

Pleat  in : 
for  nonjoinder  of  plaintiffa,  39. 
in  actions  on  contract,  34. 
in  actions  of  tort,  34. 
of  coverture,  36. 
affidavit  of  truth  of,  35,  36. 
replication  to,  41. 
for  nonjoinder  of  defendants,  40. 
costs  after  plea,  41. 

affidavit  of  residence  of  defendant  not  joined,  35,  36. 

U2 
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ABATEMENT  OF  ACTION--C0»laiiw^ 

Pleaa  in — continued, 
amendment  of  procen  after  plea.  39,  56. 

plaintiff  may  still  enter  a  eastetur  breve,  inatead  of  amendingy  5d. 
manner  of  entering  cassetur  breve,  56. 

subsequent  proceedings  agiainst  persons  named  in  plea  of,  41. 
commencement  of  declaration  after  plea  where  plaintiil^  without 
joining  issue,  brings  a  new  action,  56. 

ABROAD,  disability  in  procecdiqgs  in  error  from  being,   1I3L    See 
Beyond  the  Seas. 

ABSENCE,  beyond  seas,  see  Beyond  the  Seas. 

ACCEPTANCE  of  bills  of  exdwnge,  295.    See  Bills  of  Exchange. 

ACCEPTOR  OF  BILL:  «fe  Staying  PaocEEDiNoa. 

ACCIDENT: 

relief  against,  by  courts  of  equity,  241. 

by  superior  courts  in  cases  of  forfeiture  for  not  insuring,  257. 
See  Relief. 

ACCORD  AND  SATISFACTION: 

may  be  pleaded  with  other  pleas  without  leare,  72. 

ACCOUNT: 

power  of  judge  to  decide  matters  of,  in  a  summary  way,  or  to  refer 

to  arbitration,  186,  187. 
merchants',  see  Merchants*  Accounts. 
stated,  form  of  count  on,  178. 

ACKNOWLEDGMENT  by  agent  to  have  same  effect  as  by  party, 
when,  297. 

ACT :  see  Statute. 

title  of  C.  L.  P.  Act,  1852.  .168. 

commencement  of  C.  L.  P.  Act,  1852* .1. 

that  act  not  to  extend  to  Ireland  or  Scotland,  169. 

but  to  extend  in  part  to  the  Palatine  Courts  of  Lancaster  and 

Durham,  165. 
and  to  British  subjects  out  of  the  jurisdiction,  14. 
to  foreigners  out  of  the  jurisdiction,  23. 
and  may  be  extended  to  any  Court  of  Record  in  England  or 

Wales  by  an  Order  in  Council,  165. 
commencement  of  C.  L.  P.  Act,  1854*. 255. 
title  of  same,  255. 

that  act  not  to  extend  to  Scotland,  255. 
but  to  extend  in  part  to  Ireland,  255. 
and  in  part  to  all  courts  of  civil  judicature  in  England,  255. 
to  extend  to  the  Palatinate  Courts,  253. 
and  may  be  extended  to  all  Courts  of  Record  in  England  and 

Wales,  255. 
commencement  of  C.  L.  P.  Act,  I860.. 283. 
title  of,  283. 

may  be  extended  to  Courts  of  Record,  283. 
provisions  of,  relating  to  counties  palatine,  282,  283. 
Summary  Procedure  on  Bills  of  Exchange,  284.    dnd  see  BiLLf 

OF  Exchange;  Extent. 
relating  to  witnesses,  406. 
relating  to  nisi  prius  officers,  421. 
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Actt  Rtptakd:^^ 

12  Geo.  1,  c.  29  (to  provent  frivoluufl  and  ▼exatioiM  arreitt;  so 
<  much  as  relates  to  entering  an  appearance  for  defendant),  28. 

14  Geo.  2,  cap.  17  (so  far  as  relates  to  judgment  as  in  case  of  a 
nonsuit),  81. 

2  Will.  4,  c.  39  (for  the  uniformity  of  process  in  personal  actions; 
so  much  as  relates  to  the  directions  of  writs,  and  to  alias  and 
pluries  writs,  &c.,  and  so  much  as  relates  to  the  entering  an 
appearance  for  the  defendant),  8. 

4ft  5  Will.  4,  e.  62:  2  ft  3  Vict  c.  10  (in  part  only,~for  im- 
proving the  practice  and  proceedings  in  the  Palatinate  Courts 
of  Lancaster  and  Durham  as  to  the  duration  of  writs,  ftc. ),  168. 

C.  L.  P.  Act,  1854,  sec  88,  giving  jurisdiction  under  the  repealed 
Shipowners*  Act,  53  Geo.  3,  c.  159.. 246,  280. 

provisions  of  all  statutes  not  inconsistent  to  remain  in  force,  159. 

ACTION :  »ee  Real  Actiohs. 

meaning  of  the  word,  253,  282. 

form  or  cause  of,  need  not  be  menHoned  in  writ  of  summons,  8. 

what  actions  are  within  the  Acts,  2, 164f,  165,  103,  258. 

how  commenced,  1,  2. 

by  husband  and  wife,  coaaolidation  o(  42. 

parties  to,  3,  33. 

joinder  of  causes  of,  42. 

no  other  to  be  brought  in  nespect  of  same  cause  by  persons  joined 

as  plaintiffs,  271. 
lor  wrong,  costs  of,  tee  Cektificats. 
under  Summary  Procedure  oa  Bills  of  Bxchaage  Act,  eee  Bills 

OF  EXCHANOB. 

limitations  of^  provisions  of  Merc.  Law  Amend.  Act,  1856aato,  296. 

Eenal,  rules  as  to  compounding,  326. 
y  or  against  assignees,  ftc.  character  in  which  party  sues  or  is 
sued  not  in  issue,  373. 
abatement «f,  eee  Abatemcvt. 
by  infants,  tee  Infancy — Infant; 

ACTIONEM  NON:  ) 

and  > 

ACTIONEM  ULTERIUS:  ) 

allegations  of,  in  pleadings  umieeesnfy,  59L 


ADDITION: 

of  neither  party  required  in  summons,  2. 

ADDITIONAL  PENALTY: 

of  1/.  to  be  paid  on  stamping  documents  at  the  trial,  211. 

ADDRESS: 

defendant  appearing  in  person  must  give,  31. 

ADDRESSES  TO  THE  JURY,  194. 

ADJOURNMENT: 

of  trial,  introductory  observations  on,  xix. 

of  trial,  195. 

power  of,  extends  to  all  courts  of  civil  judicature  in  England  and 

Ireland,  255. 
in  what  cases  likely  to  be  granted,  195. 
of  inquiry  before  master,  76,  77. 
of  examination  of  witnesses  by  court  or  judge,  218,  219. 


438  INDEX. 

ADMINISTRATOR:  *«  Executor. 

ADMISSIBILITY  IN  EVIDENCE: 

of  unstamped  documents,  on  payment  of  duty  and  penalty,  211, 
212. 

ADMISSION : 

of  documents,  90,  211,  306. 

form  of  notice  of,  91,  306,  307. 

extent  of  enactment  as  to  notice,  91. 

eflfect  of,  91. 

costs  of  proving  documents,  if  notice  to  admit  is  not  given,.  91. 

time  within  vrhich  to  give  notice  of,  92. 

proof  of,  92. 

affidavit  of  signature  to,  92. 

notice  to  produce  document  in  respect  whereof  notice  to  admit 

has  been  given,  see  Notice. 
may  waive  the  necessity  for  calling  attesting  witness,  210,  211. 

ADVERSE  WITNESS: 

how  far  party  producing,  may  contradict  him,  206. 

AFFIDAVIT : 

rules  {IS  to,  330,  380. 

to  be  drawn  up  in  first  person  and  divided  into  numbered  para- 
graphs, 380. 

of  service  of  writ,  10. 

where  personal  service  is  evaded,  10,  11, 12. 

the  like  in  case  of  British  subjecu  resident  out  of  the  jurisdiction, 
14, 16. 

before  consul  to  enable  the  court  or  judge  to  direct  proceedings 
against  a  defendant  out  of  the  jurisdiction,  26. 

of  service  of  writ,  &c.  in  proceedings  against  a  foreigner  out  of  the 
jurisdiction,  24. 
Form  and  Incidents  of,  in  general :  16 — 23,  380, 

title  of  the  court  and  of  the  cause  in,  16.  , 

after  death  of  parties,  104. 

parties  to,  16. 

their  initials,  16. 

Sarties  suing  in  representative  character,  17. 
y  whom  made,  17. 
abode  and  addition  of  deponents  in,  17, 18. 
of  foreigners,  17. 
of  clerlu,  17. 
contents,  18,  19. 

to  be  divided  into  paragraj>hs,  18,  880. 
must  be  certain  and  explicit,  18. 
as  to  deponent's  belief,  18. 
clerical  errors  and  erasures  in,  19,  22. 
parties  suing  en  autre  droit,  19. 
in  case  of  a  bankrupt,  19. 
in  case  of  a  surviving  partner,  19. 
statement  of  the  cause  of  action  in,  19. 
in  action  on  deeds,  19. 
on  bonds,  20. 
on  awards,  20. 
on  bills  and  notes,  20. 
on  goods  sold,  fiec,  20. 
for  money  lent,  paid  or  received,  20. 
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AFFIDAY  n—etmUmud. 

Form  and  Ineidentt  rft  in  ^en^dl— continued, 
for  work  and  materials,  20. 

on  account  stated,  20,  21. 

on  guarantees,  21. 

on  breach  of  agreement,  21. 

for  interest,  21. 

before  whom  sworn,  21. 

before  judges  of  superior  courts  and  commissioners,  21. 

in  ScoUaod,  21. 

in  Ireland,  21. 

abroad,  21. 

before  consuls,  21,  20. 
jurat  of,  21, 22. 

when  sworn  before  a  commissioner,  22, 

by  marksmen  or  illiterate  persons,  22. 

when  abroad,  22. 

when  made  by  a  foreigner,  22. 

signature  of  deponent  to  affidavit,  22. 

clerical  errors  and  erasures  in  jurat,  19,  22. 

exhibits  referred  to  in  affidavits,  23. 

filing  affidavtu,  2S. 
In  particular  cote* — 

to  obtain  judgment  where  writ  is  not  specially  indorsed,  SO. 

to  obtain  judgment  for  non-appearance  to  writ  specially  in- 
dorsed, 29. 

of  merits  to  set  aside  judgment,  29,  72,  73. 

where  either  party  demurs  and  pleads,  69. 

for  leave  to  plead  several  matters,  70,  71. 

to  accompany  plea  ofpuis  darrein  eontinuaneey  61. 

in  support  of  pleas  in  abatement,  36. 

in  support  of  motion  for  new  trial,  313. 

for  leave  to  proceed  when  the  address  of  the  defendant  appearing 
in  person  is  illusory,  32. 

for  leave  to  appear  and  defend  in  ejectment,  ISO. 

of  matter  of  fact  in  alleging  error  in  fact,  121. 

on  application  to  enter  a  suggestion  to  revive  a  judgment,  100. 

for  cnarging  in  execution  person  in  prison  of  court,  98. 

of  admissions  in  pursuance  of  notice,  92. 

affirmation  instead  of  oath  to,  205. 

may  be  made  in  answer  to  affidavits  of  the  opposite  party  upon 
motions,  218. 

examination  of  persons  refusing  to  make,  220,  221. 

in  order  to  obtain  discovery,  or  otherwise,  of  documents,  221, 224. 

by  attorney  of  party  abroad  in  such  case  insufficient,  221. 

judge*s  order  to  compel  answer  on,  as  to  documents  in  possession 
of  the  deponent.  221. 

interrogatories  delivered  to  opposite  party  by  order  of  court  or 
judge,  to  be  answered  by,  226. 

application  for  order  to  be  made  upon,  228. 

order  for  attachment  of  debts  to  be  founded  upon,  232. 

punishment  for  making  false,  246. 

in  proceedings  in  interpleader  not  to  be  entered  of  record,  270. 

in  proceedings  under  Summsry  Procedure  on  Bills  of  Exchange 
Act,  tee  Bills  of  Exchange. 

form  of,  of  justification  of  bail,  322. 
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AFFIRMATION : 

instead  of  oath,  io  certain  caset,  20S. 

provisions  as  to,  apply  to  all  courts  of  citQ  jmBcatiae  In  Englaiid 

and  Ireland,  205,  255. 
penalty  for  niiJcing  false,  206,  246. 
of  judgment  below  by  Court  of  Error,  coats  on,  217. 
form  oU  of  judgment  on  special  case,  389. 

AGENT : 

indorsement  of  name  and  abode  of  country  attonwy,  wbcre attorney 
sues  out  writ  as,  4. 

Se§  ACKMOWLEDOMENT. 

AGREEMENT : 

to  refer  to  arbitration,  may  be  made  a  rule  of  court,  19S.    See 

Submission  to  ARBiTkAtiON. 
between  master  and  merchant  seaman  must  be  attested,  210. 
for  case  by  consent,  44.    &e  Special  Case— Quest  rout, 
as  to  damages  and  costs,  where  special  case  stated,  45. 
of  parties  to  special  case,  where  it  will  prevent  error  being 

brought,  218. 

ALIAS  WRITS : 
abolished,  8. 
how  renewed  when  isitted  before  C.  L.  P.  Act,  1852. •&• 


ALLEGATIONS : 

material  in  declaration,  may  be  selected  and  tniTersed,  68. 

ALLOWANCES  to  witnesses,  419. 

ALTERATION  in  writ  of  summons,  8. 
in  affidavits,  tee  ArFiDAViT. 

ALTERATIONS  IN  THE  LAW  OF  EVIDENCE,  IM.    Ske  Eti- 

DEMCB. 

General  Obtervatiane,  195. 
Oral  Evidence,  195. 
admissibility  of  witacsses  formerly  incompetent  on  the  ground  of 

infamy  or  interest,  195,  196. 
statutes  for  improving  the  law,  196. 
as  to  manner  of  examination,  197. 
affirmation  instead  of  oath,  197. 

authority  to  a  party  to  discredit  his  own  witnesB)  wheni  197. 
to  prove  contradictory  statements  to  have  been  made  by  an 

adverse  witness,  199. 
to  prove  a  previous  conviction  of  a  witness,  201. 
Doeumentarf  Evidence : 
attesting  witnesses,  201. 
comparison  of  handwriting,  202. 
scampa,204. 
■tamp  duty  may  be  paid  at  trial,  205. 

AMENDMENT: 

general  powers  of,  given  to  the  judges,  159,  252,  2801 

extent  of  power  for,  160. 

application  for,  to  be  within  a  reasonable  time,  161. 

costs,  161. 

of  writs  of  summons,  8,  24^  25,  89,  800. 

to  save  Sutute  of  Limitations,  24. 

of  copy  of  writ,  24,  25. 
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AM  EN  DM  E^T'-eontinued. 

of  special  case,  45.    See  Special  Caie. 
of  writ  of  revivor,  101 . 
of  nonjoinder  of  plaintift  before  trial,  SS. 
of  misjoinder  of  plaintiffs  before  trial,  84. 
application  for,  34,  86. 
pleading  after,  80. 

of  nonjoinder  of  plaintiffs  at  trial,  87. 
of  mi^oinder  of  plaintiffs  at  trial,  87. 

proceedings  where  writ  is  amended  in  the  joinder  of  parties,  800. 
indorsement  of,  on  postea,  88. 
of  pleas  in  abatement  for  nonjoinder  of  plaintiffs,  89. 
in  actions  of  contract  and  tort,  84,  88. 
pleading  after,  in  such  case,  96. 
of  pleas  in  abatement  for  nonjoinder  of  defendants,  40. 
of  misjoinder  of  defendants  in  actions  on  contract,  89. 
of  process  by  plaintiff"  after  plea  in  abatement  by  defendant,  89. 
costs  of,  after  plea  in  abatement,  41. 
of  plea  of  payment  into  court,  64. 

of  pleadings  framed  to  embarrass  or  delay  fair  trial  of  action,  47. 
of  marginal  statement  of  demurrer,  74. 
time  for  pleading  after,  58,  75. 
after  cause  has  been  compulsorily  referred,  186. 
power  of,  in  court  of  appeal,  217. 
O/MereanHle  Law,  the  act  of  1856  for,  291. 

AMENDMENTS  IN  THE  LAW  OF  ARBITRATION:  tee  Akbi^ 

TRATION. 

if  action  be  commenced  by  one  party  after  all  have  agreed  to 

arbitration,  the  court  or  judge  may  stay  the  proceedings,  189. 
order  may  be  discharged  or  varied,  as  justice  may  require,  190. 
application  may  be  made  to  stay  the  proceedings  before  the 

agreement  has  been  made  a  rule  of  court,  190. 
power  of  judge  to  appoint  arbitrator  where,  in  case  of  reference  to 
a  single  arbitrator,  the  parties  do  not  concur  in  the  appoint- 
ment, 190. 
the  like  where  the  appointed  arbitrator  refuses  to  act,  191. 
or  becomes  incapable  of  acting,  191. 
or  dies,  191. 
the  like  on  failure  of  the  parties  or  arbitrators  to  appoint  an 
umpire  or  third  arbitrator,  191. 
or  where  appointed  umpire  or  third  arbitrator  refuses  to  act, 

191. 
or  becomes  incapable  of  acting,  191. 
or  dies,  191. 
power  of  party  to  substitute  a  new  arbitrator  where,  in  case  of  a 

reference  to  two  arbitrators,  one  dies,  191. 
the  like  when  such  arbitrator  refuses  to  act,  191. 

or  becomes  incapacitated,  191. 
power  to  the  court  or  judge  to  revoke  such  appointment,  192. 
power  to  two  arbitrators  to  appoint  an  umpire,  192. 
arbitrator  acting  under  documentor  compulsory  order  of  reference, 
to  make  award  within  three  months  after  his  appointment,  1 92. 
unless  the  document  or  order  contain  a  difl^erent  limit  of 

time,  192. 
power  to  the  parties  to  enlarge  time  by  consent,  192. 
such  enlargement  to  be  for  one  month,  unless  otherwise  ex- 
pressed, 192. 
umpire  may  enter  on  reference,  if  period  expired,  192. 

V5 
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AMENDMENTS  IN  THE  LAW  OF  ARBITRATION -conl/mi^A 

where  award  directs  the  delivery  of  possessioa  of  land,  the  court 

may  order  the  party  in  possession  to  deliver  possession,  193. 

such  order  to  have  the  effect  of  a  judgment  in  ejectment,  193. 

every  agreement  or  submission  to  arbitration  by  consent,  may  be 

made  a  rule  of  court,  193. 

unless  agreement  or  submission  express  otherwise,  193. 
if  agreement  or  submission  provides  that  it  may  be  made  a  rule 
of  any  particular  court,  the  same  to  be  a  rule  of  that  court 
only,  193,  194. 

so  where  a  case  is  stated  in  the  award  for  the  opinion  of  one 

of  the  courts,  193. 
so  where  document  is  made  a  rule  of  one  court,  no  other 
court  to  have  jurisdiction  respecting  it,  194. 

ANNUITIES; 

rules  as  to,  335. 

ANSWER: 

affidavit  in,  see  Appidavit. 

of  opposite  party  to  application  for  inspection  of  documents,  225. 

to  interrogatorios,  form  of,  229. 

APOLOGY: 

for  libel  in  newspaper,  &c.,  64. 

APPEAL: 

right  of,  where  rule  to  enter  a  verdict  or  nonsuit  upon  a  point 
reserved,  is  refused,  discharged  or  made  absolute,  214. 
.    where  judges  are  equally  divided  in  opinion  on  the  rule,  214, 
217. 
in  what  cases  such  appeal  does  not  lie,  215. 
unnecessary  to  the  right  of,  that  rule  be  made  absolute  in  terms 

of  rule  nisi,  215. 
suggestion  of  error  may  be  made  and  argued  with,  118,  215. 

right  of,  on  motion  for  a  new  trial,  if  one  of  the  judges  dissent 

from  the  ruling  of  the  minority,  215. 
or  if  the  court  think  fit  that  an  appeal  be  allowed,  215. 
but  no  such  appeal  where  the  application  for  a  new  trial  is 
upon  matter  of  discretion  only,  215. 
Court  of  Error,  Exchequer  Chamber,  and  House  of  Lords,  to  be 

courts  of,  215. 
Court  of  Queen's  Bench  to  be  the  court  of  appeal  from  the  Pa- 
latinate Courts,  254,  283. 
notice  of,  215. 

to  be  a  stay  of  execution,  216. 
form  of,  216. 
rule  nisi  refused  below,  but  granted  on,  how  disposed  of,  216. 

Set  Refusal. 
judgment  of  court  of,  216. 

where  judges  of  court  of,  are  equally  divided,  214,  217. 
powers  of  court  of,  as  to  costs  and  otherwise,  217. 
to  amend,  217. 
bail  for  cosu  of  action  where  security  for  costs  has  been  giveiiy 

216. 
and  where  defendant  resides  abroad,  216. 
in  proceedings  for  relief  against  forfeiture  for  nonpayment  of  rent 

or  not  insuring,  256,  257,  259.     See  Reliep. 
from  county  court,  proceedings  for  argument  of,  302. 
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APPEARANCE: 

introductory  observations}  wiL 

rules  as  to,  300. 

distringas  to  compel,  abolished,  27« 

enactments  as  to  entering  for  defendant  repealed,  28. 

after  six  months  for  service  of  writ  have  expired,  3. 

mode  and  form  of,  in  person  or  by  attorney,  31,  32. 

to  writ  speciaUy  indorsed,  28. 

proceedings  on  non-appearance  where  writ  is  specially  indorsed, 

28. 
the  like,  where  writ  is  not  specially  indorsed,  80. 
proceedings  where  only  some  of  several  defendants  appear  to  a 

writ  specially  indorsed,  33. 
where  the  writ  is  not  specially  indorsed,  effect  of  judgment  in 

default  of,  30. 
entering  at  any  time  before  judgment  on  terms,  31. 
notice  thereof,  3 1. 

general  effect  of  non-appearance,  32. 
a  plaintiff  may  not  proceed  in  case  of  non-appearance  of  defendant 

unless  the  service  is  indorsed  on  writ,  10. 
to  writ  of  ejectment,  i«e  Ejectment  ;  to  writ  of  revivor,  see 

Revival. 
waives  objection  to  jurisdiction,  16* 
book  for  entering,  32. 
of  infant,  by  guardian,  31. 
names  of  several  defendants  appearing  by  same  attorney  to  be 

inserted  in  one,  300. 
in  an  action  under  Summary  Procedure  on  Bills  of  Exchange 

*Act,  tee  Bills  op  Exchange. 

APPLICATION  for  leave  to  appear ;  and  to  proceed  ;  and  to  set  aside 
judgment  under  Summary  Procedure  on  Bills  of  Exchange  Act, 
see  Bills  of  Exchange. 

ARBITRATION  :  tee  also  Arbitrator — Award— Compulsory  Re- 

peeence  to  Arbitration — Amendments  in  the  Law  ov 

Arbitration — Remitting^  Submission. 
introductory  observations,  xi. 

provisions  of  C.  L.  P.  Act,  1854,  in  relation  to,  186 — 194. 
power  to  court  or  judge  to  direct,  before  trial,  186. 
power  to  judge  to  direct,  at  time  of  trial,  when  issues  of  fact  left 

to  his  decision,  187. 
staying  proceedings  where  action  commenced  by  one  party,  after 

all  have  agreed  to,  189. 
proceedings  in  case  of,  on  failure  of  parties  to  appoint  arbitrator  or 

umpire,  190,  191. 
power  to  make  agreement  or  submission  to,  a  rule  of  court,  193. 
directions  to  masters  in  respect  of.  409. 

ARBITRATOR:  «m  Arbitration. 
Appointwunt  of: 
power  to  court  or  judge,  before  trial,  to  direct  cause  to  be  referred 

to,  186. 
decision  of,  how  enforced,  186. 
power  to  judge,  on  trial  of  any  issue  of  fact  by  him  under  C.  L.  P. 

Act,  1854,  to  direct  matters  of  account  to  be  referred  to,  187. 
power  to  send  back  matters  to,  188. 
power  of  judge,  on  failure  of  parties,  to  appoint,  190. 
or  on  arbitrator  refusing  to  act,  190,  191. 
or  becoming  incapable  of  acting,  191. 
or  dying,  191. 

or  on  failure  of  parties  or  arbitrators  to  appoint  an  umpire, 
when  at  liberty  to  do  so,  191. 
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A  RBITR  ATOR— «m/tiMfe({. 

power  of  one  party  to  appoint,  to  act  alone,  when  reference  if  to 
two  arbitrators,  and  one  party  fails  to  appoint,  191. 
Po%oer  and  Duties  qf: 
decision  of  the  court  and  finding  of  the  jury  upon  the  alldwance 

or  disallowance  of  any  particular  item  binding  upon,  187. 
power  of,  to  state  special  case,  187. 

proceedings  before  and  power  of,  on  reference  on  matten  of 
account  by  judge  at  trial  of  any  issue  of  fact  under  C.  L.  P.  Act, 
1854..  188. 
power  of,  when  appointed  by  judge,  on  failure  of  the  parties  or 

arbitrators,  &c.,  190. 
power  of  two  arbitrators  to  appoint  an  umpire,  192. 
within  what  time  award  must  be  made,  192. 

unless  a  different  limit  of  time  is  appointed,  192. 
or  time  is  enlarged  by  consent,  192. 
or  by  order  of  the  court  or  a  judge,  192. 
may  state  a  special  case,  187. 

AMf€ard  qf,  see  Award. 

ARGUMENT: 

setting  down  demurrers,  &c  for,  802. 

ARREST:  see  Malicious  Arkkst. 

ARREST  OF  JUDGMENT: 
rules  as  to  motion,  312. 
when  motion  for,  to  be  made,  111,  812. 
for  non-averment  of  material  facta  or  allegttiona,  the  omitted 

matter  may  be  suggested,  111. 
judgment  to  fallow  result  of  suggestion,  112. 
costs  of  abortive  issues  on,  112,  IIS. 
want  of  form  not  ground  for,  46. 

ASSAULT  AND  BATTERY: 

form  of  count  for  (Sched.  B.,  No.  26),  180. 
payment  into  court  in  action  lor,  except  for  assault  on  plaintiff^s 
servant,  not  allowed,  62,  63. 

ASSESSMENT  OF  DAMAGES : 

on  trial  of  issues  of  fact  by  judge,  184. 

ASSETS  In  Juturo : 

proceedings  against  executors  on  judgment  of,  247. 

ASSIGNEES: 

of  bankrupt  or  insolvent,  in  actions  by  or  against,  their  character 

as  stated  on  record  not  in  issue,  373. 
what  rights  of  action  pass  to,  110. 
if  bankruptcy  occurs  aiter  plea,  same  must  be  pleaded  puis  darreim 

ccnttnuanee,  110. 
pleas  of  plaintiff'^s  bankruptcy,  110. 

ASSKSNMBNT : 

of  error  and  joinder  in,  abolished,  except  where  barred  by  lapse  of 

time,  release,  or  other  like  matter  of  fact,  117. 
defendant  in  error  may  give  plaintiff  notice  to  assign  errors,  11& 
See  New  Absioiimbnt. 

ASSIZES: 

mode  of  summoning  jurors  at,  tee  Jury. 

ASSOCIATE: 

appointment  b^,  of  proper  persons  to  attend  trial  of  causes  whcii 
two  courts  silting  at  ue  same  time,  185. 
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ASYLUM: 

service  of  writ  on  defendant  in,  11. 

ATTACHMENT:    tee  Execution   bt    Attacbmemt  of   Pebtb^ 

Garnishbb. 
rules  as  to,  335. 

of  debts  due  to  judgment  debtor,  231. 
debts  not  the  subject  of,  232,  233. 
debts  which  are  the  subject  of,  233. 
effect  of  prior  attachment,  233. 
when  writ  of,  will  not  prejudice  title  to  goods,  291. 
service  of  order  for,  to  bind  debts,  233. 
operation  of  bankrupt  law  on,  233. 
overrides  attorney's  lien,  233. 
but  judge  may  refuse  to  interfere,  276. 
proceedings  to  levy  amount  due  from  garnishee  to  judgment 

debtor,  233. , 
proceedings  ^^here  a  third  person  has  a  lien  on  the  debt  sought 

to  be  attached,  277. 
when  judge  may  bar  claim  of  such  third  person,  277. 
provisions  as  to  orders,  &c.,  277. 

power  to  judgment  creditor  to  sue  where  debt  disputed,  234. 
discbarge  of  garnishee,  234. 

attachment  book  to  be  kept  by  the  masters  of  each  court,  235. 
costs  of  application  for,  235. 

forms  of  proceedings  under  C.  L.  P.  Act,  1854..  39 1^-398. 
enforcement  of  writ  of  mandamus  by,  286. 
enforcement  of  injunction  by,  240. 
of  attorney,  for  not  entering  appearance,  300. 
against  witnesses  disobeying  special  writs  of  subpoena,  406. 

ATTENDANCE  OF  WITNESSES  : 

power  to  courts  of  law  in  England,  Scotland  and  Ireland  to  issae 
process  to  compel,  405. 

ATTESTATION : 

to  what  instruments  necessary,  210. 

Mtetting  Witneu : 
need  not  be  called  to  prove  any  instrument,  to  the  validity  of 

which  attestation  is  not  requisite,  210. 
necessity  for  calling,  may  be  dispensed  with  by  express  admis- 
sions, 210. 

or  by  admission  in  the  pleadings,  211. 
provisions  as  to,  apply  to  all  courts  of  civil  judicature  in  England 
and  Ireland,  210,  255. 

ATTORNEY : 

rules  as  to,  300. 

suing  by,  or  in  person,  4. 

indorsement  of  name  and  abode  of,  on  writ,  4. 

the  same,  of  country  attorney  when  writ  sued  out  by  attorney 

acting  as  agent,  4. 
the  same,  where  writ  is  sued  out  by  a  firmi  4. 
the  same,  when  he  sues  in  person,  5. 
undertaking  to  appear,  11,  300. 
authority  of,  to  continue  action  on  part  of  feme  eole  after  her 

marriage,  109. 
declaration  on  demand,  that  writ  issued  by  hia  authority,  5. 
the  same  in  ejectment,  126. 
declaration  by,  of  plaintiff's  profession,  &€.,  5. 
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ATTORNEY— coii«iiti«rf. 

authority  of,  for  discharging  prisoner  in  execution,  97* 

stay  of  proceedings  after  payment  to  clerk  of,  6. 

affidavit  by,  of  signature  to  admissions,  92. 

affidavit  by,  of  service  of  notice  to  produce,  98. 

attorney  in  proceedings  in  error,  1 14. 

of  party  abroad,  affidavit  by,  for  discovery  of  documents  insuffi- 
cient, 221. 

delivery  of  written  interrogatories  to,  226. 

or  agent  of  party  proposing  to  interrogate  may  make  affidavit  in 
support  of  application,  228. 

not  entering  appearance  pursuant  to  undertaking  liable  to  attach- 
ment, 300. 

may  not  be  changed  without  order,  800. 

rules  as  to  warrant  of,  &c.,  805. 

duty  of,  in  preparing  warrant  of  attorney  to  confess  judgment,  805. 

must  give  notice  of  postponement  of  motions  in  certain  cases,  818. 

AUDITA  QUERELA: 
rules  as  to,  818. 
setting  up  equitable  defence  by  way  of,  245. 

AVERMENTS:  see  Pleading. 

fictitous  and  needless,  may  be  struck  out,  4d. 

of  performance  of  conditions  precedent  may  be  general,  51. 

denial  of  such  performance  must  be  specific,  52. 

how  to  be  made  in  actions  for  libel  and  slander,  56. 

AVOIDING: 

personal  service  of  writ,  proceedings  in  case  of  defendant,  10,  11, 
12, 14, 15. 

AVOWRY: 

no  formal  defence  requisite  in,  and  form  of  commencement  and 

conclusion  of,  59. 
several,  when  not  allowed,  872. 

AWARD :  tee  Arbitration. 
rules  as  to,  885. 
signing  judgment  after,  95. 

When  to  be  made : 
to  be  made  in  three  months,  192. 

unless  document  or  order  of  reference  contains  a  different 

limit  of  time,  192. 
or  unless  the  time  is  enlarged  by  consent,  192. 
or  by  court  or  judge,  192. 

Enforcement  qf: 

within  period  for  setting  aside,  187,  189. 

rule  or  order  to  deliver  possession  of  land  pursuant  to  award,  how 

enforced,  198. 
form  of  writ  on  such  rule,  888. 
power  to  make  agreement  or  submission  to  arbitration  by  con* 

sent  a  rule  of  court,  198. 

Setting  aside : 
proceedings  for,  188. 

application  for,  on  a  compulsory  reference,  189. 
notwithstanding  time  for,  has  not  elapsed,  award  may  be  enforced. 
189. 
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AWARD  OF  A  TRIAL  de  nooo: 

error  may  be  brought  upon,  217. 

BAIL:  9%9  Sbcurity  por  Costs. 

rules  as  to,  and  bailable  proceedings,  320. 

in  error, «««  Error. 

in  ejectment,  ut  Ejectment. 

by  tenant  holding  over,  151,  152,  153. 

to  be  given  on  appeal,  216. 

amount  of  and  time  for  giving,  216. 

for  costs  of  appeal  where  security  for  costs  of  action  has  been 

given,  216. 
writs  of  execution  to  fix,  may  be  tested  and  returnable  in  racation, 

246. 
on  appeals  in  proceedings  for  relief  against  forfeiture  under 

C.  L.  P.  Act,  I860.. 260. 
form  of  affidavit  of  justification  of,  822. 

BAILMENT : 

in  actions  for  goods  should  be  stated  in  pleading  where  material, 
46. 

BANKRUPT  ACT: 

filing  judge's  order  for  judgment  against  trader  under,  805. 

BANKRUPTCY: 

of  plaintiff,  when  not  to  abate  action,  84,  1 10. 
of  defendant,  84. 
form  of  plea  of  plaintiff's,  110. 

of  defendant  may  be  pleaded  with  other  pleas  without  leave,  72. 
effect  of,  on  proceedings  in  action,  103 ;  and  w  Abatbmrrt. 
of  tenant  in  possession,  and  service  of  writ  of  ejectment  in  case 
of,  128. 

BEGINNING  AT  TRIAL: 

order  of,  to  be  decided  by  judge,  194. 

speeches  of  counsel  where  opponent  of  party  beginning  does  not 

announce  his  intention  to  adduce  evidence,  194. 
accompanies  cmiw  pr»&<»u/i,  194. 

BEYOND  THE  SEAS : 

construction  of  term,  164w 

time  for  bringing  error  after  return  from,  113. 

provisions  of  Merc.  Law  Amend.  Act,  1856,  as  to,  296,  297. 

BILL  OF  COSTS :  nt  Taxation. 

BILL  OF  EXCEPTIONS : 

may  be  tendered  by  either  party  in  ejectment,  136. 

BILLS  OF  EXCHANGE : 

how  parties  sued  on,  may  be  described  in  writ,  &c.  2. 

nvn  tUMumpHt  and  never  indebted  may  not  be  pleaded  in  actions 

on,  374. 
writs  of  summons  under  the  act  for  summary  procedure  on,  8,  4. 
forms  of  declaration  on  (Sched.  B.  Nos.  15  to  18),  179. 
in  action  on,  court  or  judge  may  order  loss  of,  not  to  be  set  up,  246. 
comparison  of  handwriting  in  action  against  acceptor,  211.    Seg 

Indorsement. 
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BILLS  OF  EXCHANGE— con/MtM;<f. 

staying  proceediugs  io  actionragainit  acceptor  of  Mil  or  maker 
of  note,  305. 

PrmHsiont  qf  MereantiU  Law  Amendment  Act,  1856|  til  fviafioit  to 

Bills  qf  Exchange,  295. 
acceptance  of  inland  and  foreign,  to  be  io  writing  on  tha  biU,  and 

signed  by  acceptor  or  bis  agent,  296. 
wbat  are  to  be  deemed  inlandi  395. 

Summary  Procedure  on,  under  18  ^  19  Fict*  e.  67.. 284. 
introductory  observations,  xv. 

from  Oct.  24,  1855,  actions  may  be  brougbt  under  tbe  statute,  285. 
all  actions  upon  bills  or  notes  commenced  witbin  six  months  from 

becoming  due  may  be  by  the  special  form  of  writ  provided, 

285,  289. 
tbe  form  of  writ,  289. 
indorsement  on,  285,  289,  400. 
bolder  may  issue  one  writ  against  all  or  any  Dumber  of  the  parties 

to  the  bill  or  note,  287,  288. 
unless  defendant  within  twelve  days  obtains  leave  to  appear,  final 

judgment  may  be  signed.  285. 
such  judgment  to  be  signea  on  filing  an  affidavit  of  personal  ser- 
vice or  order  for  leave  to  proceed,  285. 
the  judgment  to  be  for  sum  indorsed,  interest  and  costs,  285. 
form  of  judgment,  290. 
execution  forthwith,  285. 
when  the  costs  must  be  taxed,  385. 
error  on  such  judgment  may  not  be  brought,  285. 
practice  as  to  interest  and  costs,  286. 
application  for  leave  to  appear  and  defend,  286. 
to  be  made  within  twelve  days  from  service  of  writ,  286. 
judge  may  give  aucb  leave  on  payment  into  eouit  or  aatisfactory 

affidavit,  286. 
nature  of  affidavit  necessary,  286. 

application  for  leave  to  appear  may  be  made  ex  parte,  286. 
court  or  judge  under  special  circumstances  may  set  aside  the 

judgment  and  execution,  287. 
leave  to  appear  and  defend  after  judgment  is  set  aside,  287. 
court  or  judge  may  order  bill  or  note  to  be  deposited  with  officer 

of  court,  287. 
remedy  for  recovering  the  expenses  of  noting,  287. 
form  of  declaration  when  defendant  appears,  403. 
C.  L.  P.  Acts  of  1852  and  1854  incorporated,  288. 
the  act  to  apply  to  the  courts  of  C.  P.  of  Lancaster  and  Durham, 

288. 
and  may  by  order  in  council  be  directed  to  apply  to  courts  of 

record  in  England  and  Wales,  287. 
not  to  extend  to  Ireland  or  Scotland,  289. 
title  of  act,  289. 

Bulet  applicable  to  such  proceedings,  288. 
as  to  indorsements  on  writ,  400. 

allowing  a  count  on  consideration  to  be  included  with  count  on 
bill  or  note,  403. 

BODY  CORPORATE : 

to  disclose  documents  and  ancwer  interrogatories  by  officer  on 
their  behalf,  221. 
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BONDS : 

in  actions  on  baU,  and  replevin,  indoraemeat  on  writ  unnecea- 

aary,  6. 
payment  into  court  in  aotiona  on,  62|  68,  274w 

BOOK: 

of  entriea  of  moniea  received  by  officer  of  court  at  triala»  of  atamp 
duties  and  penalties,  212. 

inspection  of,  of  adverse  party,  326. 

kept  by  tbe  keeper  of  a  lunatic  aaylfun»  not  privileged  from  pro- 
duction, 223. 

order  for  tbe  production  of,  by  judgment  debtor  on  bia  exami- 
nation, 281. 

debt-attacbment  book  to  be  kept  at  tbe  mastera'  office,  285» 

demurrer,  delivery  of  copy  o^  before  argument,  302. 

BREACHES  OP  CONTRACT: 
iig  unction  to  restrain,  289. 

BRIEFS  to  eonnael,  409,  410,  412,  418: 


CAPIAS  AD  SATISFACIENDUM :  tee  Bail— Fem. 

writ  to  ax  bail,  247. 

discharge  of  prisoner  under,  by  attorney,  97. 

indorsement  of  day  of  execution  on,  820. 

description  of  defendant  in,  320. 

forms  of  writs  of,  on  judgments  and  orders  for- payment  of  money 

and  costs,  861 — 866. 
againat  garnishee,  391, 894* 

CASE : 

atatement  of,  by  direction  of  court  or  judge,  where  a  particalar 
item  of  account  depends  on  question  of  fact  or  law,  and  the 
cause  ia  referred  to  arbitration,  187. 
appeal  to  be  upon,  stated  by  the  parties,  214L 
special  power  of  arbitrator  to  state,  1^7. 
See  Special  CAaB—QuESTioiia. 

CASSETUR  BREVE,  66. 

CAUSE :  Mt  Just  Causs. 

CAUSE  OF  ACTION :  tee  Several  Counts. 

need  not  be  mentioned  in  writ  of  aummons^  8. 
how  stated  in  affidavit,  19. 

different,  may  be  joined  in  the  aame  suit,  except  in  replevin  and 
ejectment,  42. 
but  not  counta  for  claims  by  plaintiff  aa  executor  with  counts 
for  claims  by  him  indiridually,  42. 
what,  admitted  by  payment  into  cSurt,  62. 
atatement  of,  in  pleadings,  178.    See  Form. 
in  cases  of  misjoinder  €£  plaintiflb,  no  other  action  to  be  bronght 
for  the  aame,  271- 

CAUSES : 

town  and  country,  tee  Jury. 

power  for  two  judges  to  sit  at  the  same  time  for  trial  of,  185. 

removed  from  inferior  courtay  rules  aa  to,  826. 


450  INDEX. 

CERTIFICATE : 

for  execution,  »ee  Execution. 
for  costs  of  special  jury,  87. 

of  referee  of  matters  of  account,  enforceable  by  tbe  same  process 
as  the  findings  of  a  jury,  186. 
effect  of  such  certificate,  186. 
of  conviction  of  witness  for  felony  or  misdemeanor,  209. 

fee  for,  209. 
judge  or  presiding  officer  may  give,  to  deprive  plaintiff  in  actions 
for  wrong  of  costs  where  less  than  51,  is  recovered  by  verdict  of 
a  jury,  279. 

CHALLENGE:  ceeJuRT. 

CHAMBERS, 

decision  of  judge  at,  how  reviewed,  72. 

application  for  oral  examination  of  parties  interrogated  to  be 

made  at,  229. 
jurisdiction  of  judge  at,  259. 
costs  of  attendance  at,  judge's  certificate  required  for,  410. 

CHANCERY:  tee  Court  op  Chancery. 

CHANGING: 

attorney,  300. 
venue,  see  Venue. 

CHARACTER  in  which  plaintiff  or  defendant  is  stated  on  the  record  to 
sue  or  be  sued  in  certain  actions  not  in  issue,  373. 

CHARACTER  OF  WITNESS: 

cannot  be  impeached  by  general  evidence  of  bad  character,  206. 
nor  by  particular  instances  unless  material  to  the  issue,  206. 
but  a  conviction  for  felony  or  misdemeanor  may  be  proved  if  tbe 
witness  denies  the  fact  or  refuses  to  answer,  209. 

CHARTERED  COMPANIES, 
service  of  writs  on,  13. 

CHARTER  PARTY, 

form  of  count  on,  for  not  loading,  179. 

CHATTELS :  ne  Goods. 

specific  delivery  of,  in  actions  for  the  detention  of,  237. 

in  what  cases  a  court  of  equity  would  compel  return  of,  238. 

common  law  courts  now  have  the  same  jurisdiction,  236. 

writs  of  execution  in  such  case,  239. 

form  of  writs,  397,  398. 

inspection  of,  by  the  jury,  parties  or  witnesses,  230. 

CHECK: 

is  a  bill  within  meaning  of  Summary  Procedure  on  Bills  of  £x> 
change  Act,  285. 

CHURCHWARDENS  : 

service  of  writ  of  ejectment  on,  129. 

CITATION,  WARRANT  OF : 

to  compel  the  i^ttendance  of  witnesses,  405. 

CLAIM: 

of  writ  of  mandamus  in  the  declaration,  235. 
of  writ  of  injunction  in  cases  of  breach  of  contract  or  other 
injury,  239. 
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CLAIMANT:  «<?«  Ejectment. 

in  second  ejectment  for  Bame  premises  against  same  defendant, 

may  be  ordered  to  give  security  for  costs,  249. 
effect  of  death  of,  248. 
in  interpleader,  title  of,  261.    Se€  Interpleader. 

CLEAR  DAYS: 
what,  336. 

CLERK : 

of  attorney,  stay  of  proceedings  af^er  payment  to,  6. 

of  corporation  aggregate,  ue  Mayor. 

of  chartered  company,  chief,  must  be  served  with  writ,  18. 

CO-CONTRACTORS : 

part  payment  by,  297. 

CODICILS: 

must  be  attested,  210. 

COGNIZANCE: 

no  formal  defence  requisite  in,  59. 

commencement  and  conclusion  of,  59. 

when  several  cognizances  are  not  allowed,  372. 

COGNOVIT: 

rules  as  to,  305. 
roust  be  attested,  210. 
signing  judgment  on,  305,  410. 

COLONIES: 

process  extends  to  British  subjects  resident  in,  14. 

COLOUR : 

in  pleading  no  longer  necessary,  59. 

COMMENCEMENT : 

of  C.  L.  P.  Act  (1852),  24th  of  October,  1852..  1. 
of  the  C.  L.  P.  Act  (1854),  255. 
of  the  C.  L.  P.  Act  (I860),  283. 
of  actions,  12. 

production  of  renewed  writs,  evidence  of,  9. 
of  declarations,  M0  Declaration. 
of  pleas,  iet  Pleas. 

of  actions  under  Summary  Procedure  on  Bills  of  Exchange  Act, 
$ee  Bills  of  Exchange. 

COMMISSION : 

for  the  examination  of  witnesses  under  the  1  Will.  IV.  c.  22, 
219. 

COMMISSIONERS: 

of  inland  revenue,  return  to  be  made  to,  of  monies  received  at 

trials  on  account  of  stamp  duties  and  penalties,  212. 
to  cause  documents  to  be  stamped,  212. 
of  assize,  judges,  may  try  questions  of  fact  by  consent,  185. 
service  of  writs  on,  11. 

COMMON : 

forms  of  pleas  claiming  rights  of  (Sched.  B.,  Nos.  47,  56)^  182, 
183. 
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COMMON  COUNTS : 
forms  of»  178. 

COMMON  LAW  PROCEDURE  ACTS  of  1852  and  1854^  ineor- 
porated  with  Sommary  Procedure  on  Bilk  of  Exchange  Act»  28S. 

COMMON  JURY:  teeJvKY. 

COMPANY,  PUBLIC : 

■enrice  of  writs  upon,  10,  18,  129. 
See  Inspection  of  Docuubmts^ 

COMPARISON  : 

of  disputed  with  ^nuine  writing,  21 1. 

provision  applies  to  all  courts  of  civil  judicstiire  in  England  and 
Ireland,  211,  25Sl 

COMPOUNDING  penal  action,  rules  as  to,  826. 

COMPULSORY  REFERENCE  TO  ARBITRATION: 

introductory  observations,  x. 

judge  may,  on  application  of  either  party,  decide  matters  of  mere 

account  in  a  summary  way,  186b 

form  of  writs  of  execution  in  such  case,  888. 
or  refer  them  to  an  arbitrator  appointed  by  the  parties,  186. 
or  to  an  officer  of  the  court,  186. 

form  of  writs  of  execution  in  such  case,  884. 
power  to  refer  country  causes  to  judge  of  County  Cout  taken 

away,  186. 
award  or  certificate  of  the  referee  enforceable  as  the  finding  of  a 

jury,  186. 
when  question  of  fraud  arises  referee  must  proceed,  186. 
control  of  court  oyer  cause  after  such  reference,  and  powen  to 

amend,  186. 
instances  of  references,  186. 
costs,  187. 
judge  may  by  consent  direct  case  to  be  stated,  187. 

or  an  issue  or  issues  to  be  tried,  187.     See  Issue. 
arbitrator  may  state  special  case,  187. 
upon  trial  of  matters  of  fact  by  judge,  matters  of  account  may  be 

referred  to  arbitration,  187. 
form  of  postea  upon  such  trial,  887. 
proceedings  to  be  conducted  and  power  of  arbitrator  to  be  as  upon 

a  reference  by  consent  under  a  rule  of  court  or  judge's  order, 

188. 
court  or  judge  to  have  power  to  remit  matters  to  arbitrator,  188. 
applications  to  set  aside  award  within  seven  days  of  the  foJlowing 

term,  189. 
if  no  application,  award  to  be  final,  189. 
award  made  on  compulsory  reference  may  be  enforced  after  seven 

days  from  publication,  although  the  time  fbr  moving  to  set  it 

aside  has  nop  elapsed,  189. 
costs  may  be  taxed,  though  the  time  for  setting  aside  the  award 

has  not  elapsed,  1  *9. 

COMPUTATION  of  time:  see  Time. 

COMPUTE : 

rule  to,  abolished,  76* 

CONCURRENT  WRIT:  tee  Writ  op  Summons. 
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CONDITION : 

relief  in  ejectment  fiir  breach  of»  in  not  answering,  257.    See 
Rblibf. 

CONDITIONS  PRECEDENT: 

perfDrmance  of,  may  be  averred  generally,  52. 
denial  of  performance  must  be  specific,  52. 

CONFESSION : 

of  action  by  defendant  in  ejectment,  143.    See  Ejectment. 
of  judgment,  warrant  of  attorney  for,  how  prepared,  Z05. 
and  avoidance,  pleas  of,  and  how  pleaded,  374,  375,  977. 

CONSCIENTIOUS  OBJECTORS  TO  OATHS: 

may  make  solemn  affirmation  or  declaration,  205. 

CONSENT: 

txial  of  questions  of  fact  by  court  or  judge  by,  184. 
in  such  case  to  be  in  writing,  185. 

when  rhe  absence  of  writing  will  not  avoid  the  result  of  a  trial 
in  such  case,  185. 
agreements  or  submissions  to  arbitration  by,  may  be  made  a  rule 

of  court,  193. 
statement  of  special  ease  by,  tee  Special  Case — QtrssTiONS. 
in  ejectment,  tee  Special  Case. 

CONSIDERATION  of  bill  or  note,  count  for,  allowed  with  count  on 
bill  or  note,  403. 

CONSOLIDATION  of  actions,  in  the  case  of  husband  and  wile,  for 
separate  claims,  42. 

CONSUL : 

in  certain  cases  affidavits  may  be  sworn  before,  26. 
upon  what  proof  admissible  in  evidence,  26. 
forgery  of  signature  to  such  affidavit,  26. 
perjury  in  making  auch  affidavit,  26. 

CONTEMPT  OP  COURT: 

proceedings  against  witnesses  for,  230. 
m  not  answering  interrogatories,  226. 

CONTINUANCE : 

or  abandonment  of  action  in  case  of  death,  proceedings  to  compel, 

247. 
notice  of,  in  town  causes,  79. 
of  trial,  notice  of,  308. 
entry  of,  by  way  of  imparlance,  ^c.  abolished,  378. 

CONTRACT : 

injunction  to  restrain  breaches  of,  239. 

forms  of  counts  in  actions  on  (Sched.  B.,  Nos.  1  to  24),  178, 

179,  180. 
denial  of,  may  be  pleaded  without  leave,  72. 
pleas  to  actions,  partaking  both  of  breach  of  contract  and  wrong, 

67. 
statement  of,  in  affidavits,  tee  Affidavit. 
forms  of  pleas  in  actions  on  (Sched.  B.,  Nos.  ii6  to  42),  181,  182. 

CONTRACTOR: 

as  to  part  payment  by  one  of  several  co-contractors,  297. 
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CONTRADICTION  OF  WITNESS: 

how  far  allowed  to  party  producing  him,  206. 
hy  former  inconsistent  statement,  206,  207. 
contradictions  must  he  material  to  the  issue,  207. 
hy  proof  of  previous  conviction  of  felony  or  misdemeanor,  209. 
provisions  above  apply  to  all  courts  of  civil  judicature  in 
England  and  Ireland,  208,  2.55. 

CONVERSION  OF  GOODS :  tee  Chattels. 
form  of  count  for  (Sched.  B.,  No.  28),  180. 

CONVICTION  OF  WITNESS: 

for  felony  or  misdemeanor,  when  and  how  proved.  209. 
provisions  apply  to  all  courts  of  civil  judicature  in  England  and 
Ireland,  209,  255. 

COPARCENER :  tee  Joint  Tenant. 

COPIES : 

of  witnesses'  depositions  may  he  obtained  from  the  masters*  office, 

229. 
of  entries  in  debt-attachment  hook,  may  he  taken  on  application, 

235. 
of  demurrer  hook,  &c  delivery  of,  before  argument,  302. 

COPY: 

of  writ  of  summons  served,  indorsement  of  debt  and  costs  on,  6. 

See  Writ  op  Summons. 
of  notice  to  produce,  <ee  Notice. 

COPYHOLD  FINES: 

form  of  count  for  (Sched.  B.,  No.  11),  178. 

COPYHOLD  TENANT; 

inspection  of  court  rolls  hy,  307. 

CORPORATE  BODIES: 

to  disclose  documents  and  answer  interrogatories  hy  officer  on 
their  behalf,  221. 

CORPORATION : 

service  of  writs  on,  10,  18. 

hooks,  inspection  of,  225. 

injunction  in  action  against,  how  enforced,  278. 

COSTS : 

rules  as  to,  and  setting  off,  314. 

security  for,  304. 

amount  of,  that  attorney  daims  for  writ,  &c.  to  he  indorsed,  6. 

taxation  of,  7,  314. 

amount  of,  on  judgment  in  default  of  appearance  where  writ  is 

specially  indorsed,  29,  299. 
where  writ  is  not  specially  indorsed,  30. 
amendment  of  writ  of  summons  without,  25« 
upon  judgment  in  case  of  default,  28,  30. 
of  amendment,  160,  161. 

of  proceedings  on  plea  of  nonjoinder  of  defendants,  41. 
of  trial  of  questions  without  pleadings,  tee  Questions. 
after  plea  of  payment  into  court,  65,  66,  67,  301. 
of  issues,  rules  to  he  made  for  apportioning,  162. 
of  issues  where  several  matters  are  pleaded,  70. 
of  setting  aside  judgment  for  pleading  without  leave,  73. 
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COSTS— omtinHed. 

for  not  proceeding  to  trial  porBuant  to  notice,  ue  Notice. 

for  not  countermanding  notice  of  trial,  see  Notice. 

of  proving  documents  after  notice  to  admit,  see  Notice. 

in  actions  by  paupers,  tee  Pauper. 

of  special  jury,  87. 

of  abortive  issues,  112,  118. 

of  application  for  suggestion  to  revive  judgment,  100. 

on  motion  in  arrest  of  judgment,  or  for  judgment  non  obstante, 

111,  112,113. 
of  proceedings  in  error,  120,  122. 
of  the  day,  80,810. 
in  ejectment,  134.    See  Ejectment. 
of  issues  in  proceedings  on  special  case,  46. 
terms  as  to,  on  the  reference  to  arbitration  of  matters  of  account, 

to  be  such  as  the  court  or  judge  shall  think  reasonable,  186, 187. 
the  like  on  a  reference  on  the  trial  of  issues  of  fact  by  a  judge, 

187,  188. 
the  like  when  matters  remitted  to  the  arbitrator,  188. 
of  staying  proceedings  in  action  commenced  after  agreement  to 

refer,  in  the  discretion  of  the  court  or  judge,  189. 
payable  in  all  cases  on  quashing  proceedings  in  error,  213. 
of  special  case,  44.    See  Special  Case—  Questions. 
agreement  by  parties  as  to,  44,  45. 
of  appeal,  bail  for,  required,  216. 

though  security  for  costs  of  the  action  has  been  given,  216. 
power  of  the  Court  of  Appeal  to  adjudge  pnyment  of,  217. 
Court  of  Error  may  adjudge,  to  the  defendant  in  error  on  affirm- 
ance of  judgment  below,  217. 
of  first  trial  to  abide  the  event,  unless  otherwise  ordered,  when 

new  trial  granted  on  the  ground  that  the  verdict  was  against 

evidence,  217. 
of  first  trial  where  party  who  succeeded  then  fails  on  second,  217* 
of  new  trial,  31 3. 
of  application  and  proceedings  thereon  for  examination  of  person 

refusing  to  make  affidavit,  to  be  in  the  power  of  the  judge,  220. 
of  application  and  proceedings  thereon,  on  examination  of  party 

omitting  to  answer  interrogatories  in  the  power  of  the  court 

or  judge,  228,  229. 
of  application  for  the  examination  of  witnesses  and  of  the  rule  or 

order  and  proceedings  thereon,  to  be  in  the  discretion  of  the 

court  or  judge,  230. 
of  inspection  of  documents,  226. 
of  application  for  inspection,  226. 
of  inspection  of  real  or  personal  property  by  jury,  or  parties,  or 

witnesses,  in  the  power  of  the  court  or  judge  ordering  same, 

230. 
recovery  of,  of  suit  by  judgment  creditor  against  the  garnishee, 

234. 
of  application  for  an  attachment  of  debts  and  of  proceedings 

arising  from  or  incidental  thereto,  in  the  discretion  of  the 

court  or  judge,  235. 
recovery  of,  in  actions  where  a  writ  of  mandamus  is  claimed,  236. 

execution  for  same,  236. 
order  for  payment  of,  of  performance  of  act  required  to  be  done 

by  writ  of  mandamus,  236. 
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•quiuble  plea  or  replicmtioo  may  be  fitru^  out  on  flack  terms  as 

to  court  or  judge  may  leem  reaBOoabU,  245. 
security  for,  by  claimant  in  second  action  of  ejectment,  249,  250. 
of  amendments,  in  the  discretion  of  tbe  court  mr  judge,  252. 
rules  and  orders  respecting,  to  be  made  by  the  judges,  252. 
of  making  submission  to  arbitration  a  rule  of  court,  194. 
powers  of  courts  as  to,  in  proceedings  for  relief  against  iusfeiture, 

256,  261. 
certificate  to  deprive  plaintiff  of,  in  actions  for  wrongs  where  less 

than  51.  is  recovered  by  verdict  of  jury,  279. 
under  Summary  Procedure  on  Bills  of  Exchange  Act,  am  Bills 

OF  Exchange. 
forms  of  writs  of  execution  for,  346,  347.  350,  354,  859,  362,  363, 

366,  367,  36S. 
as  to  bills  of,  314, 409,  410.    See  TaxATiotf. 
schedule  of,  411. 

COUNSEL : 

speeches  of,  to  the  jury,  194. 

briefs  and  fees  of,  409,  410. 

signature  of,  to  pleadings,  unnecessary,  72. 

but  required  on  some  motions,  72. 

COUNT :  see  Pleading. 

of  declaration,  payment  into  court  as  to  one,  where  several,  63. 
Ibrm  of  in  proceedings  under  Bills  of  Exchange  Act,  403. 

COUNTERMAND : 

of  notice  of  trial,  308.    See  Trial. 
of  notice  of  inquiry,  308,  309. 

COUNTIES  PALATINE:    see  Palatine  Countibs-^Palatinatb 
Courts. 
records  of  Superior  Courts  of,  to  be  tried  as  in  other  connties,  S4. 
execution  of  writs  in,  95. 

provisions  of  C.  L.  P.  Act,  1852,  act  to  extend  to,  165. 
and  of  C.  L.  P.  Act  (1854),  253. 
and  of  C.  L.  P.  Act  (1860),  282. 

COUNTRY: 

causes,  see  Jury. 

attorney,  indorsement  of  name  and  abode  of  on  writ,  4. 

COUNTY : 

of  defendant's  residence  to  be  mentioned  in  summons^  1. 
writs  of  execution  may  be  executed  by  sheriff  of  any,  95. 
recovery  of  lands  not  situated  in  that  of  London  or  Middlesex^ 
152. 

COUNTY  COURT: 

provisions  of  C.  L.  P.  Act,  1854,  enabling  any  superior  court  or 
judge  to  refer  a  cause  to  a  judge  of,  repealed^  186. 

COURT:  tee  Inferior  Court— Jurisdiction. 
meaning  of,  164,  253. 
of  justices,  writ  may  be  served  on  one  attending,  11. 

Poioer^f : 
trial  of  issues  of  fact  by,  184. 

power  for  two  judges  to  sit  at  the  same  time  for  trial  of  causes 
pending  in  the  same  court,  185. 
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COURT  -^eoHHwued, 

Fowtr  ^-^eontinued.  * 

power  to,  or  judge  to  direct  arbitration  before  trial,  186. 
or  to  direct  special  oaae  to  be  stated,  187. 
or  an  istue  or  issuea  to  be  tried,  187. 
power  to  remit  matters  to  tbe  re-consideration  and  re-determina- 
tion of  tbe  arbitrator,  188. 
to  stay  proceedings  in  action  commenced  by  one  party  aflter  all 

have  agreed  to  arbitration,  189. 
to  enlarge  tbe  term  for  making  awards,  192. 

or  order  delivery  of  possession  of  land  pursuant  to  award,  198. 
wben  agreement  or  submission  to  arbitration  is  made  a  rale  of  one 
court,  no  other  court  to  have  power  to  entertain  any  motion  re- 
specting the  arbitration  or  award,  198. 
to  adjourn  trial,  195. 

to  permit  witneas  to  make  affirmation  instead  of  oath,  205. 
to  allow  further  time  for  giving  notice  of  appeal,  216. 
to  settle  appeal  on  motions  for  new  trial,  &c.,  where  the  parties 

differ,  216. 
to  allow  affidavits  in  answer  to  be  made  on  motionsi  218. 
to  order  production  of  documents,  218. 

or  examination  of  witnesses,  218. 
to  compel  the  discovery  of  documents,  221. 
to  allow  interro^tories,  226. 
may  dispense  with  affidavit,  228. 
in  default  of  answer,  may  order  oral  ezamination,  228. 
discretionary  power  as  to  costs,  230. 

to  order  the  inspection  of  real  or  personal  property  by  the  jury, 
parties  or  witnesses,  230. 

and  to  make  rules  or  orders  upon  the  sheriff  or  other  person 
to  procure  the  attendance  of  a  special  or  common  jury,  231. 
to  order  tne  examination  of  judgment  debtors,  231. 
discretion  as  to  costs  of  application,  235. 
to  order  peremptory  writ  of  mandamus,  236. 

the  jurisdiction  of  the  Queen's  Bench  as  to  mandamus  pre- 
served, 237. 
to  order  specific  delivery  of  chattels,  237. 
to  grant  a  writ  of  injunction  on  ex-parte  application,  240. 

may  discharge,  vary,  or  set  aside  same,  240. 
to  strike  out  equitable  pleas  or  replications,  245. 
to  prevent  loss  of  instruments  being  set  up  as  a  defence,  246. 
jurisdiction  under  Shipowners'  Act,  repeal  of  enactment  as  to, 

246. 
to  order  claimant  in  second  ejectment  to  give  security  for  costs, 

249. 
may  appoint  sittings  in  term  and  vacation,  251,  252. 
to  amend  errors  snd  defects  in  any  proceedings  under  C.  L.  P. 

Act,  1854.  .252. 
of  judges,  to  issue  new  forms  of  writs  and  proceedings,  252. 
to  grant  relief  in  ejectment  for  forfeiture,  tee  Relief. 

bjr  interpleader,  under  C.  L.  P.  Act,  1860,  eee  iMTERPLEAnER. 
may  direct  sale  of  goods  seised  in  execution  in  proceedings  in  in- 
terpleader, 268. 
at  request  may  decide  summarily  in  certain  eases  in  interpleader, 

judgment  of,  in  interpleader,  270. 

powers  of,  under  Summary  Procedure  on  Bills  of  Exchange  Act, 
tee  Bills  or  Exobanoe. 
K.  X 
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COURT,  COUNTY :  ue  Couktt  Court. 

COURI*  OF  APPEAL :   $ee  aUo  Appeal— Court  op  Error— Jvdo- 

MBNT. 

Court  of  Error,  the  Exchequer  Chamber,  and  the  House  of  Lords, 

to  be,  for  the  purposes  of  the  C.  L.  P.  Act,  1854..  11 6. 
Courts  of  Error  to  be,  for  purposes  of  C.  L.  P.  Act,  I860.. 260. 

COURT  OF  CHANCERY: 

powers  of,  to  grant  relief  in  ejectment  for  forfeiture,  coniSenred  on 

Superior  Courts  in  certain  cases,  256,  257. 
powers  of,  under  Merchant  Shipping  Act,  1854,  conferred,  280. 

COURT  OF  ERROR:  «e«  Error— Court  op  Appeal. 

COURT  ROLLS,  inspection  of,  225,  307. 

COURTS  OF  CIVIL  JUDICATURE : 

application  of  certain  sections  of  the  C.  L.  P.  Act,  1854,  to  all,  in 
England  and  Ireland,  255. 

COURTS  OF  RECORD: 

the  C  L.  P.  Acts  may  be  extended  to,  by  Order  in  Council,  l$S, 

255,  283. 
and  the  Summary  Procedure  on  Bills  of  Exchange  Act,  288. 

COVENANT : 

to  repair,  form  of  count  on  (Sched.  B.,  No.  24),  180. 
to  insure,  proceedings  for  relief  in  ejectment  for  forfeiture  for 
breach  of,  257.    &e  Reliep. 

COVERTURE: 
pleas  of,  86. 

plea  of,  may  be  pleaded  with  other  pleas,  without  leave,  72. 
in  abatement,  110.    See  Abatement. 

CREDIT,  giving,  in  particulars  of  demand  and  set-off,  operation  of,  and 
and  how  it  is  to  be  given,  875. 

CREDIT  OF  WITNESS : 

cannot  be  impeached  by  general  evidence  of  bad  character,  206. 
but  party  producing  witness  may  contradict  him  by  other  evi- 
dence, 206. 
or  by  leave  of  the  judge  prove  that  he  has  made  inconsistent 
sutements,  206. 

CREDITOR: 

provisions  of  Meicantfle  Law  Amendment  Act,  1856,  as  to  th« 

limitation  of  actions  by,  296. 
proceedings  by  judgment,  for  attaching  debts  doe  from  third 

persons  to  debtor,  231 — 235.    See  Judombnt  Creditor. 

CRIMINAL: 

proceedings,  C.  L.  P.  A.  s.  148,  as  to  error,  inapplicable  to,  1 14. 
prosecution,  witness  may  refuse  to  give  answers  tending  to  expose 
him  to,  210. 

CROSS-EXAMINATION  OF  WITNESS: 

as  to  former  inconsistent  statements,  207i  208. 
when  statements  are  in  writing,  208. 

provisions  apply  to  all  courts  of  civil  judicature  in  England  and 
Ireland,  208,  255. 

DAMAGES : 

indorsement  oft  on  writ  and  copy  not  necessaiy,  6. 
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DAMAG'ES'-eontunted. 

ultra,  replication  of  to  plea  of  payment  into  court,  66. 

on  judgment  by  default  to  be  ascertained  by  Master,  76. 

in  what  caaee  such  reference  baa  been  made,  77. 

judgment  for,  78. 

judgment  for  money  demands  to  be  without  dtitinction  between 

debt  and  damages,  78. 
rules  as  to  setting-off,  314. 

DATE: 

of  writ  of  summons,  4. 
of  writ  of  summons,  alteration  of,  8. 
pleadings  to  be  dated  as  of  time  of  pleading,  50. 
See  Time. 

DAY: 

costs  of  the,  80. 

such  costs  on  adjournment  of  trial,  195. 

clear,  what,  336. 

DEATH :  tee  Abatement. 

of  parties,  proceedings  to  compel  the  ooDtinuanoe  or  abandon- 
ment of  action  in  case  of,  247—249. 
effect  of,  on  proceedings  in  action,  103. 
of  plaintiff  since  trial,  motion  for  new  trial  in  case  of,  214l 
during  proceedings  in  error,  tee  Error. 
reviviU  of  judgment  in  case  of,  100. 
of  parties  in  ejectment,  139,  tee  Ejectment. 
of  plaintiff,  taking  money  out  of  court  in  case  of,  91. 
of  tenant  in  possession,  service  of  writ  of  ejectment  in  ease  of, 

128. 
order  for  examination  of  a  witness  at  the  point  of,  218. 

DEBT: 

and  costs,  indorsement  of,  on  writ  and  copy,  6. 
the  same  in  action  for  debt  under  20t,  7. 
and  damages,  judgment  for,  78. 
statement  of,  in  affidavits,  tee  Affidavit. 
denial  of,  may  be  pleaded  without  leave,  72. 
examination  of  judgment  debtor  as  to,  due  to  him,  231. 
attachment  of,  due  to  judgment  debtor,  and  proceedings  thereon, 
231,  232.    See  Attachment — Judgment. 

DEBT- ATTACHMENT  BOOK : 
to  be  kept  by  master,  235. 

DEBTOR : 

proceedings  by  judgment  creditor  to  attach  debts  due  to,  231^ 
235.    See  Creditor,  Judgment  Creditor,  Joint  Debtor. 

DECLARATION :  tee  Pleading. 
time  to  declare,  49,  52. 
side  bar  rule  for,  not  granted,  300. 
notice  to  declare,  49. 
title  of,  50. 
date  of,  50. 
delivery  of,  49,  58. 
commencement  of,  53. 
commencement  after  plea  in  abatement,  56L 
concluaion  of,  58. 

x2 
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DECLARATION— eonfliiiifd 

forms  ofy  in  contract  and  tort,  178 — 181. 

▼enue  in,  43,  5S,  878.    Jnd  u§  Venub. 

parties  in,  55. 

their  number,  &c.,  55. 

their  character  how  described,  56. 

misnomer  in,  55. 

amendment  of,  55. 

when  may  be  filed,  80. 

filling,  upon  non-appearance  to  writ  not  specially  indorsed,  80. 

indorsements  on,  in  such  case,  80. 

where  writ  is  specially  indorsed  and  some  defendants  only  appear, 
83. 

traverse  of,  68. 

for  libel  and  slander,  56. 

counts  of,  for  claims  by  husband  in  his  own  night  when  wife  joins, 
42. 

in  what  it  must  correspond  with  writ,  55. 

pleas  to,  where  framed  for  bresch  of  contract  or  wrong,  67* 

application  for  inspection  of  documents  before,  224. 

delivery  of  interrogatories  with  the,  226. 

claim  in,  of  a  writ  of  mandamus,  285. 

allegations  therein,  285. 

in  lieu  of  affidavit  or  deposition  by  persons  entertaining  con- 
scientious objections  to  oaths,  205. 

form  of,  in  proceedings  under  Bills  of  Exchange  Act,  408. 

form  of,  in  proceedings  against  garnishee,  398. 

DEEDS: 

profert  of,  unnecessary,  50. 

form  of  plea,  in  denial  of  making  (Schad  B^  Na.  38),  181. 

what,  must  be  attested,  211. 

DEFAMATION : 

how  to  declare  in  actions  for,  66, 

form  of  count  for  (Sched.  B.,  No.  32),  181. 

paying  money  into  eowt  in  actions  for,  in  newspapers,  frc,  62, 64. 

DEFAULT :  sss  Judombnt-^Noticb— 'Indorsbmbnt. 

DEFECTS : 

in  proceedings,  amendment  of,  252. 
of  form,  MS  Form. 

DEFENCES  :  ses  Equitablb  Dbfencbs. 
plea  of  equitable,  allowed,  240,  241. 
of  loss  of  negotiable  instrument  not  to  be  set  np»  246. 
arising  after  actions  brought  may  be  pleaded,  60,  877. 
in  actions  under  Summary  Procedure  on  BiUs  of  Exohangc  Act, 
affidavit  of,  for  leave  to  appear,  286. 

DEFENDANTS:  m«  Partibb. 

must  be  named  in  writ  of  summons,  3. 

service  on,  9,  10. 

residing  out  of  the  jurisdiction,  14. 

when  foreigners,  23. 

appearance  by,  sss  AprBARANCB. 

nonjoinder  and  misjoinder  of,  sse  JonrBBB. 

death  of,  sst  Abatbm but. 

right  of  set-off  in  cases  of  miijoinder  of  plaintiffs,  271. 
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DELAY : 

pleadings  for,  47. 

remedy  where  notice  of  tpeekd  jury  is  gtrtn  for,  87. 

DELIVERY : 

of  specific  chattel,  in  action  for  its  detention,  287. 

of  possession  of  lands  or  tenements  in  pursuance  of  award,  193. 

of  goods  sold,  specific,  292. 

DEMAND : 

as  to  whether  writ  has  issued  by  anthoricy  olattoniey,  5. 

of  plea  abolished,  57. 

notice  to  plead  is  in  lieu  of,  57. 

particulars  of,  tee  Particulaks— Credit. 

DEMURRAGE : 

form  of  count  for  (Sched.  B.,  No.  14),  179. 

DEMURRER :  gee  Pleading. 

rules  as  to,  302. 

Judgment  on,  to  be  given  aooofdtng  to  the  very  right  of  the 

cause,  46. 
demurring  and  pleadhig  together,  69. 
affidarit  for,  if  required,  69. 
no  pleadings  insufficient  for  defects  which  could  heretofore  only 

be  objected  to  by  special,  46. 
form  of,  73. 

marginal  note  to,  73,  74; 
nay  be  amended,  74. 
friToloos,  may  be  set  aside,  74. 
joinder  in,  73,  74,  302. 
demurrer  books,  74,  302. 
setting  down  for  argument,  74,  302. 
amendment  after  judgment  given,  not  allowed,  75. 
to  pleading  for  want  of  equity,  245. 

DENIAL: 

of  contract,  or  debt  may  be  pleaded  without  leave,  72. 

that  property  is  plaintiff's,  72. 

form  of  pleas  of  denial  of  deb^  &&,  181. 

rules  as  to  pleas  of,  373,  375. 

DE  NOVO: 

award  of  trial,  377.    See  Error-— New  Trial. 
DEPOSITIONS : 

on  interrogatories,  rules  as  to,  306.    As  Ivtbrkooatorieb. 

DEPOSITIONS  OP  WITNESSES:  j«  Art idavit. 

taking  down  and  returning  where  examination  of  a  witness,  who 

refuses  to  make  an  affidavit,  is  onlered,.  221. 
to  be  returned  to  the  master's  office^  229. 

DESCRIPTION: 

of  tenanu  in  possession  and  premises  in  ejectmenty  125. 

DETAINER: 

of  prisoner  in  execution,  mt  Exbcvtioit. 

DETENTION: 

form  of  count  for,  1 80. 
form  of  cencluuon  of  declaration  for,  53. 

of  chattels,  in  action  for,  execution  may  issue  for  their  return,  237. 
See  Chattels — Detinue. 
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DETINUE: 

payment  into  court  in,  62,  63,  274.    See  Detention. 

ple«  in  of  non  detinei,  operation  of,  37$. 

form  of  writ  of  execution  for  return  of  a  specific  chattel,  897. 

DIFFERENCES: 

stay  of  proceedings  in  case  of  reference  of,  to  arbitration,  189. 

DIRECTIONS : 

to  the  masters,  of  H.  T.  1853.  .409. 

DISCHARGE:  m«  Insolvent  Act — Execution. 

DISCONTINUANCE : 

by  plaintiff  after  plea  pleaded,  304. 
by  plaintiff  in  error,  see  Error. 
in  ejectment,  142,  143.    See  Ejectment. 
niles  as  to,  304. 

DISCOVERY : 

introductory  observations,  xix. 

of  documents,  application  for,  by  affidavit,  and  order  thereon, 
221.    See  Affidavit. 

Srovisions  for,  in  aid  of  statutory  provisions  for  inspection,  221. 
ocument  mutt  be  in  possession  or  power  of  opposite  party,  222. 
and  must  relate  to  matter  in  dispute,  222. 
and  applicant  must  be  entitled  to  its  production  for  discovery  or 

otherwise,  222. 
right  to,  limited  by  right  to  inspection,  222.    See  Inspection. 
power  to  parties,  by  order  of  the  court  or  a  judge,  to  deliver 
written  interrogatories  to  opposite  party  upon  any  matter  as  to 
which  discoveiT  may  be  sought,  226.  ^ 

application  ror  order  to  be  made  upon  affidavits  of  the  party 

proposing  to  interrogate,  and  his  attorney,  228. 
oral  examination  of  parties,  by  order  of  court  or  judge,  in  case 

of  omission  to  answer  written  interrogatories,  228. 
proceedings  on  such  rule  or  order,  229. 
depositions  upon  such  examinations  to  be  returned  to  the 

masters'  office,  229. 
examiner  may  make  special  report  to  the  court,  230. 
costs  of  rule  and  examination  to  be  in  the  discretion  of  the 
court,  230. 

DISCREDIT  OF  WITNESS: 

how  lar  party  may  discredit  his  own  witness,  206. 
by  proof  of  previous  statements,  207,  208. 
by  proof  of  conviction  for  felony  or  misdemeanour,  209,  210. 
above  provisions  apply  to  all  courts  of  civil  judicature  in  England 
and  Ireland,  206,  266, 

DISCRETION,  MATTER  OF: 

no  appeal  on  motion  for  new  trial  on,  216. 

DISPUTED  WRITING  : 

comparison  of,  with  genuine,  211. 

DISTRAINT : 

of  defendant's  lands  and  chattels  in  default  of  returning  specifle 
chattel  claimed,  237. 

DISTRESS : 

proceedings  by  landlord  ibr  nonpajrment  of  rent  where  he  has 
a  right  of  re-entry  and  no  sufficient  distress  on  premises,  147, 
148, 149. 
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DISTRIBUTIVELY: 

pletdings  to  be  conitrued,  67. 

DISTRINGAS : 

writ  of,  to  compel  appemmce,  or  for  outlawry,  abolished,  27. 
juratorea,  aboliahed,  84w 

DIVERTING  WATER : 

form  of  count  for,  180. 

DOCUMENTS :  «m  Instrumbht. 

may  be  aet  out  in  pleadings  without  oyer,  4^0,  51. 

inspection  of,  SO0.    See  Inspection  op  Documbnts. 

inspection  of,  at  common  law,  51. 

rules  aa  to  admitsion  and  inspection  of,  dOd. 

under  14  &  16  Vict.  c.  99.  .51. 

admission  of,  306,  J107.    See  Admission. 

order  for  production  of,  218. 

discoveiy  of,  mode  of  proceeding  for,  221.    Ste  Discovbbt. 

stamping,  at  the  trial,  211. 

made  or  required  under  the  C.  L.  P.  Act,  1854,  exempted  from 

■tamp  duty,  219. 
no  new  trial  to  he  granted  on  the  grounds  of  the  insufficiency  of 

the  stamp  on  any  document  received  in  evidence,  213. 
how  acta  to  be  cited  in,  255.    Se$  Title. 

DOMINIONS  OF  HER  MAJESTY: 

what  parts  of,  are  not  "  beyond  seas,**  297. 

DOWER: 

writ  of  right  of  and  writ  of,  may  not  now  issue,  2. 

right  enforceable  under  auch  writa  to  be  enforced  by  Bummons, 

%  275. 
indorsement  on  writ  of  intention  to  declare  in,  7,  275. 

DRAWER  OF  BILL: 

comparison  of  indoriement  with  his  signature,  «ee  Indorsbmbnt. 
against  acceptor,  form  of  count  by  (Sched.  B.,  No.  18),  179. 

DURATION  i 

of  writa  of  execution,  251. 

Set  UNIPORlCITT—TllfB. 

DURHAM  AND  LANCASTER: 

Courts  of  Common  Pless  of,  prorisions  regulating,  165,  166,  167, 

168,  258,  282,  283. 
provisions  relating  to  the  masters  of  the  superior  courts  to  apply 

to  the  prothonotary  of,  254. 
appeal  from,  to  the  Court  of  Queen's  Bench  on  motions  for  new 

trials,  or  to  enter  verdicts  on  nonsuits,  254. 
provisions  of  C.  L.  P.  Act,  1860,  as  to  interpleader,  apply  to 

courts  of  C.  P.  of,  261. 
and  of  Summaiy  Procedure  on  Bills  of  Exchange  Act,  288. 

DUTY:  see  Stamp. 

action  for  mandamus  to  enforce  the  performance  of,  235. 

DWELLING : 

meaning  of,  5. 

EJECTMENT :  eee  Real  Action s^Lamd. 
introductory  observations,  xiv. 
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EJECTMENT— cofi/iiiiie<;. 
rules  as  to,  S25. 

other  causes  of  action  may  not  be  joined  in  suit  for,  43. 
to  be  brought  by  writ,  124. 
to  whom  writ  is  to  be  directed,  124. 
property  claimed  by,  to  be  described  with  reasonable  certainty  in* 

124. 
want  of  reasonable  certainty  in,  cured  by  particulars,  132* 
actual  and  vacant  possession,  124,  12<>. 
names  of  tenants  in  possession,  125. 
description  of  premises,  125. 
form,  teste  and  duration  of  writ  of,  125,  175. 
names  of  persons  claiming  title,  126. 
▼enue  is  local,  126. 
ierrice  of  writ  of,  126. 

in  case  of  vacant  possession,  126,  127. 

on  tenant  personally,  127. 

on  tenant's  wife  on  the  premises,  128. 

on  child,  servant  or  member  of  family  of  tenant,  12S. 
lervioe  of,  in  case  of  bankruptcy,  128. 

in  case  of  death  of  tenant,  128. 

where  tenant  a  lunatic,  128. 

on  joint  tenants,  128. 

on  several  tenants,  128. 

on  public  companies,  129. 

on  churchwardens,  fire,  129. 
appearance  to,  by  persons  named  in,  129. 

by  person  not  named  in,  129. 
who  may  appear  and  defend,  129. 
affidavit  for  leave  to  appear  to,  ISO. 
in  what  cases  leave  granted,  130,  131. 
restitution  after  setting  aside  judgment  in,'  181. 
appearance  and  defence  by  landlord  in,  131. 
notice  to  defend  for  part  only,  131. 
particulars  of  description  of  property,  132. 
defence  by  persons  not  in  possession,  132. 
judgment  for  default  of  appearance,  or  when  defences  is  limited 

to  part  only,  132. 
form  of  the  judgments  in  such  cases,  183, 175. 
the  like,  for  the  whole  property,  183. 
costs,  133. 

how  issue  is  made  up  where  an  appearance  is  entered)  133. 
form  of  issue  where  defence  is  for  the  whole  property,  133, 176. 
the  like,  for  part  only,  133, 175. 
▼enue  in  iiaue,  126,  133. 
special  case  may  be  stated  in,  133. 
trial  of  iasue,  133,  134. 

particulars  of  claim  to  be  annexed  to  record,  134. 
question  at  trial,  134. 
plea  of  not  guilty  distributable,  134. 
verdict  in,  134. 
form  of  verdict,  176. 
costs  of  issues,  134. 
several  issues,  134. 

verdict  where  title  has  expired  before  trial,  134. 
costs  in  case  of  nonsuit,  fisc.  379. 
trial  o^  may  be  ordered  to  take  place  in  any  county,  1S5. 
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EJECTMENT— cm/Miie^l. 

noDsppearance  of  cUimanC  at  trial,  \Z5» 

jury  may  g:ive  a  Bpccial  terdiet,  136. 

points  for  argument  mast  be  stated  in  margin,  136. 

amendment  of  special  verdict,  136. 

either  party  may  tender  a  bill  of  exceptions,  136. 

judgment  and  execution  upon  finding  for  claimant,  136. 

judgment  and  execution  on  finding  for  defendant,  137* 

execution  for  recovery  of  possession  and  coats  may  be  joint  or 

separate,  137. 
preparation  of  writs  of  execution,  137. 

entry  of  judgment  on  the  roll  unnecessary  for  purposes  of  exe- 
cution, 144. 
effect  of  judgment,  14fi. 

defence  by  joint  tenants,  tenants  in  oonunoB  or  coparceners,  13S. 
trial  and  judgment  against,  133. 
actual  ouster,  138. 

action  not  to  abate  on  death  of  claimant  or  defendant,  139. 
proceedings  on  death  before  trial,  where  right  survives,  139. 
the  like  where  right  does  not  survive,  139. 
death  of  one  of  several  claimants  after  verdict,  I40. 
death  of  claimant  where  right  does  not  survive,  140. 
death  of  one  of  several  joint  defendants  before  or  after  judgment, 

141. 
death  of  all  the  defendants  in,  before  trial,  141. 
death  of  all  the  defendants  in,  after  verdict,  141. 
death  of  defendant  before  trial  who  defends  separately  for  part 

only,  142. 
death  of  defendant  defending  separately  for  property  in  respect  of 

which  others  also  defend,  142. 
claimant  may  discontinue  by  notice,  142. 
forra  of  notice  of  discontinuance,  142,  176. 
discontinuance  of,  by  one  of  several  claimants,  143. 
judgment  for  not  proceeding  to  trial  after  notice,  143. 
form  of  judgment,  143,  177. 
defendant  may  by  notioe  confess  action  of,  liS. 
form  of  judgment  after  confession,  143, 177. 
confession  by  one  of  several  defendants  defepding  separately  for 

part  only,  144*. 
confession  by  one  of  several  defendants  defending  for  the  same 

property,  144. 
error  and  bail  in  error,  145. 
tenant,  on  being  served  with  writ  o(  to  give  notice  to  landlord, 

146. 
in  what  cases  notice  to  be  given,  146. 
proceedings  in,  by  landlord,  for  non-payment  of  rent,  146. 
in  what  cases  applicable,  148. 
demand  of  rent  not  necessary,  148. 

only  sustainable  where  no  sufficient  distress  on  premises,  148. 
proof  necessary  in  case  of  judgment  by  default,  149. 

J)roof  where  defendant  goes  to  trial,  149. 
essee  proceeding  in  equity  not  to  have  injunction  or  relief 

without  payment  of  rent  and  costs,  149. 
but  tenant  paying  all  rent  with  costs,  proceedings  to  cease,  150. 
how  rent  to  be  calculated  in  such  case,  161. 
by  landlord  against  tenant  holding  over  after  expiration  of  term 
or  determination  of  tenancy  by  notice  to  quit,  151. 

x5 
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term  must  have  expired  or  been  determined  before  bringing,  152. 
demmnd  of  poiciaion  neceeiary,  and  tervice  thereof^  IS^L 
proceedings  for  tenant  to  give  bail,  151. 
if  tenant  neglects  to  give  bail,  ftc,  landlord  may  sign  jodgmenc^ 

152,  16S. 
form  of  judgment  for  landlord,  177. 
costs,  154. 
on  trial  of,  between  landlord  and  tenant,  jury  to  give  damages  Sot 

mesne  profits,  154. 
judge  not  to  stay  execution,  except  by  consent,  on  tenant  finding 

security,  but  bsil  in  error  to  discharge  such  surety,  155. 
recognisances  of  bail  in  error,  how  to  be  taken,  155. 
landlord  to  recover  possession  of  lands  situated  otherwise  than  in 

London  or  Middlesex,  &c  after  service  of  writ,  &c  156. 
form  of  writ  in  such  cases,  157. 
by  mortgagee  against  mortgagor,  157. 
court  may  compel  mortgagee  to  reconvey,  on  rendering  principal 

and  costs,  157,  158. 
not  where  right  of  redemption  is  in  controversy,  158. 
jurisdiction  of  courts  and  judges  in,  159. 
claimaiut  in  second  action  of,  for  same  premises  against  same 

defendants,  msv  be  ordered  to  give  security  for  costs,  249,  250. 
what  interrogatories  may  be  delivered  in,  227. 
effect  of  death  of  claimant  in,  248. 
forms  of  writ  of  execution  in,  567,  369. 
for  forfeiture  for   non-payment  of  rent,  or  non-insuring,  see 

RsLisr. 

ELEGIT:  see  Fees. 

forms  of,  on  judgments  and  orders  to  pay  money  and  costs,  351 — 
359. 

EMBARRASS: 

pleadings  framed  to,  may  be  amended  or  struck  out,  47. 

ENFORCEMENT  OF  AWARDS : 
proceedings  for,  187. 
within  penod  for  setting  aside,  189. 

ENLARGEMENT  OF  TIME  FOR  MAKING  AWARDS: 

when  no  period  stated,  to  be  deemed  to  be  an  enlargement  for  one 

month,  192. 
power  to  enlarge  may  be  exercised  after  expiration  of  three  months 

from  the  appointment  of  the  arbitrator,  &c.,  192. 
power  to  enlarge  is  discretionsry,  192. 

ENTRY : 

of  pleadings  on  record  to  be  as  of  time  of  pleading,  50. 

of  proceedings  in  inteipleader,  270. 

of  causes  for  trial ;  and  in  London  and  Middlesex,  84^  310. 

of  satisfaction  on  roll,  rules  as  to,  319. 

of  satisftiction  on  judgments,  402. 

of  verdict  or  nonsuit,  §u  Motion. 
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EQUITABLE  DEFENCES: 

introductory  obseryationi,  xii. 

power  to  plead  in  actions  at  law,  240,  241. 

only  where  an  absolute  injunction  would  be  granted,  241. 

or  to  set  up  after  judgment  by  way  o(audiU  quereld,  245. 

replication  of,  to  plea  of  defendant,  246. 

power  to  judge  to  strike  out,  245. 

examples  o^  241—244. 

accident,  241. 

mistake,  242. 

fraud,  242. 

forfeitures,  243. 
in  relation  to  principal  and  surety,  244. 
where  party  has  merely  an  equitable  interest,  243. 
of  set-ofl^  243. 

may  be  pleaded  with  other  pleas  by  leave,  244. 
under  Summary  Procedure  on  Bills  of  Exchange  Act,  affidavit 
of,  286. 

EQUITY,  COURTS  OF : 

must  still  be  resorted  to  in  certain  cases,  241,  244,  245.    Set 
Court  of  Chancbrt. 

ERROR:  jee  Appeal. 

introductory  observations,  xxvL 
rules  of  practice  as  to,  316. 

will  not  lie  on  judgment  for  non-appearance,  where  writ  is  spe- 
cially indorsed,  29. 
will  lie  on  a  special  case,  44,  45,  187,  213,  214. 
proceedings  thereon,  *il3.    See  Special  Case— Judgment. 
to  be  brought  within  six  years  after  judgment  signed  or  entered 

on  record,  113. 
proviso  for  disabilities  in  case  of,  when  further  time  granted,  113. 
writ  of,  abolished,  114. 
a  step,  114. 
the  proceeding  given  by  s.  148,  C.  L.  P.  A.  does  not  extend  to 

criminal  proceedings,  114. 
where  a  change  of  parties  since  judgment,  114. 
in  what  cases,  1 14. 
error  in  law,  how  hrought,  114,  115. 
form  of  memorandum  of  error  in  law,  114, 174. 
master  to  deliver  a  note  of  receipt  of  memorandum,  115. 
no  supersedeas  of  execution,  till  service  of  copy  of  note  and  of 

grounds  of,  115. 
on  insufficient  or  frivolous  statement  execution  may  issue  at  once, 

115. 
execution  on  judgment  not  to  be  stayed  by  proceedings  in,  unless 

sufficient  bail  given,  116. 
or  unless  court  or  judge  make  special  order,  116. 
in  what  cases,  116. 
when  put  in,  117. 
staying  execution  on,  117. 

proceraings  on  death  of  one  of  several  defendants,  123. 
the  like  upon  death  of  sole  defendant  or  of  all  the  defendants , 

124. 
by  suggestion  instead  of  assignment  of,  and  joinder  in,  117. 
fmm  of  suggestion,  117,  174. 
roll  to  be  made  up  and  suggestion  entered  by  plaintifl^  118. 
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by  one  of  levenl  penom  against  whom  judgment  has  heco  given, 

118. 
form  of,  118. 
Jud^ent  roll  to  be  brought  into  court  instead  of  Czuaacribed,  1 19. 

letting  down  for  axgument,  119. 

notice  of  argument,  120. 

copiei  of  proceeding^  to  be  delivered  to  judgeiy  180L 

costs,  120,  378. 

will  not  lie  for  error  in  judgment  with  reqiect  to  costi,  378. 

jurisdiction  of  court  of,  over  proceedings,  120« 

when  the  proceedings  will  be  quashed,  120. 

court  of,  to  have  like  powers  with  court  below,  120. 

may  therefore  award  a  writ  of  inquiry  to  assess  damsgcs,  or  re- 

pleader,  121. 
proceedings  in  error  in  fact,  121. 

form  of  memorandum  and  note  of  error  .in  fact,  121,  174. 

in  what  cases,  121. 

in  fact  does  not  lie  to  Exchequer  Chamber  or  House  of  LordSy 

121. 
is  a  stept  122. 
bail  in  case  of,  121. 
affidavit,  122. 
plaintiff  in  error  may  discontinue  proceedings  and  proceed  on  the 

judgment,  122. 
defendant  may  confess,  and  consent  to  reversal  of  judgment  io, 

122. 
effect  of  death  of  parties  on  proceedings  in,  249. 
death  of  plaintiff  in,  no  abatement  o^  122. 
nor  death  of  defendant  in,  123. 
death  of  one  of  several  plaintiffs  in  error,  123. 
the  like  as  to  one  plaintiff  or  of  all  the  plaintiA  in  error,  123. 
marriage  not  to  abate,  124. 
death  of  either  party  between  verdict  and  judgment  not  to  be 

alleged  for  error,  107. 
bail  in  error,  116,  820. 

bail  in  error  in  ejectment,  145,  155.    See  Ejectment. 
ui>on  award  of  trial  de  novo,  217. 
if  judgment  affirmed  in  error,  Court  of  Error  may  adjudge  costs 

to  the  defendant  in  error,  217. 
may  not  be  brought  on  special  case  stated  by  arbitrator,  187. 
and  quare  when  case  is  stated  with  some  only  of  several  de- 
fendants, 214. 
and  will  not  lie  on  judgment  signed  under  Summary  Procedure  on 

Bills  of  Exchange  Act  for  not  appearing,  285. 
CourU  of,  to  be  Courta  of  Appeal,  215, 260. 
in  proceedings,  amendment  of,  252. 

ESTATE : 

form  of  count  for  price  of  (Sched.  B.,  No.  7)>  178. 

EVADING  personal  service  of  writ,  10,  U,  12,  14,  15. 

EVENT  OF  TRIAL: 

when  costs  to  abide,  217. 

EVIDENCE:  tee  alto  Proop — Party  who  Begins— A lteratiovi 
IN  the  Law  op  Evidence — Witnesses — Examination- 
Discovery. 
introductory  observations,  xix. 
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£  V 1 D  ENCE  -  coii/ifVMeii. 
rules  as  to,  806. 

of  renewal  of  writs  of  summons,  9« 
of  the  commencement  of  the  action,  9. 
what,  requisite  to  render  affidavit  made  before  consul  admissible, 

26. 
of  writs  of  execution,  97. 
of  service  of  notice  to  produce,  93. 
of  admission  of  documents,  92. 
affirmation  instead  of  oath  in  certam  cases,  205. 
penalty  for  making  false  statements,  206. 
now  far  party  may  discredit  bis  own  witness,  206. 
the  party  may  not  give  general  evidence  to  impeach  his  credit, 

206. 
but  may,  by  leave  of  judge,  contradict  bim  or  prove  c«Dtnidictory 

statements,  206. 
proof  of  contradictory  statement  of  adverse  witness,  207. 
crocs-examination  as  to  previous  statements  in  writing,  208. 
proof  of  previous  conviction  of  a  witness,  209. 
attesting  witness  need  not  be  called  except  where  attestation 

requisite  to  the  validity  of  the  instrument,  210^ 
comparison  of  disputed  writing,  211. 
provision  for  stamping  documents  at  the  trial,  211. 

on  payment  of  duty  and  penalty,  and  additional  penalty  of  1/., 
documents  to  be  admissible,  211,  212. 
no  new  trial  to  be  gpraoted  by  reason  of  the  ruling  of  any  judge 

that  the  stamp  is  sufficient  or  does  not  require  a  stamp,  213. 
extension  of  preceding  provisions  to  all  courts  of  civil  judicature 

in  England  and  Ireland,  255. 
verdict  of  judge  on  issues  of  fact  not  to  be  questioned  on  the 

ground  of  being  against  the  weight  of  evidence,  185. 
no  appeal  to  be  allowed  on  raotbn  for  new  trial  on  the  ground 

that  verdict  against  the  weight  of  evidence,  21$. 
when  new  trial  granted  on  the  ground  that  verdict  against,  costs 

to  abide  the  event,  217. 
power  to  court  or  judge,  upon  hearing  any  motion  or  summons,  to 

direct  the  oral  examination  of  witnesses,  218* 
proceedings  before  and  upon  such  examination,  218,  219. 
punishment  for  giving  false,  under  C.  L.  P.  Act,  1854. .246. 
process  to  compel  the  attendance  of  witnesses  out  of  the  jurisdic- 
tion, to  give,  405. 
entries  of  record  of  proceedings  in  interpleader  to  bei  270, 

EXAMINATION : 

of  judgment  debtor,  as  to  debts  due  to  him,  231. 
of  witnesses,  vM  voce,  upon  the  hearing  of  any  motion  or  sum- 
mons, 218. 
proceedings  before  and  upon  such  examination,  218,  219. 
act  enabling  courts  of  law  to  order  examination  of  witnesses  on 

interrogatories  or  otherwise  applied,  219. 
the  act  1  Will.  4,  c.  22,  ss.  4.  5.. 21 9,  220. 
of  person  who  refuses  to  make  an  affidavit,  220. 

proceedings  upon  order  for  examination,  221. 
of  parties  in  case  of  omission  to  answer  written  interrogatories. 
228. 
depositions  upon  such  examinations  to  be  returned  to  the 
master's  office,  229. 
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EXAMINATION— «ofi/tiiM<f. 

special  report  of  examiner  thereon,  230. 
costs  of  rule  and  examination  to  be  in  the  discretion  of  the 
court,  230. 

EXAMINATION  OF  WITNESSES  AT  THE  TRIAL:  ms^'Evi- 
dence"  and  "  Witnesses.*' 

EXAMINER  OF  WITNESSES : 

to  make  a  special  report  to  the  court,  if  required,  230. 

EXCHEQUER  CHAMBER: 

a  court  of  appeal  for  the  purposes  of  the  C.  L.  P.  Acts,  215,  2(M). 
bringing  juagment  roll  into,  119, 120. 

EXECUTION :  tee  Interpleader—Writs  op  Execution. 
introductory  observations,  xxvii. 
rules  as  to,  317* 
may  issue  upon  judgment  for  nonappearance  where  the  writ  Is 

specially  indorsed,  28. 
against  one  or  more  of  several  defendants  in  the  like  case,  SS. 
so  upon  judgment  for  nonappearance  where  writ  is  not  indorsed 

in  the  special  form,  30. 
after  trial,  in  fourteen  days,  94. 
but  filial  judgment  must  be  signed  before  issuing,  9<« 
staying  or  expediting  application  for,  95. 
in  what  cases  stayed,  94,  95. 
certificate  for,  when  granted,  95. 
for  immediate,  112. 
speedv,  what,  95. 
on  judge's  order,  95. 
after  award,  95. 

may  issue  within  six  years  from  jadgment  without  an.  /a.  or  re- 
vival of  judgment,  99. 
as  to  proceedings  for  when  revival  of  a  judgment  is  necessary* 

100,  and  see  Revival. 
expenses  of,  95. 

fees  and  poundage  on  a/.  fa,f  90. 
fees  on  a  eo.  fa.,  96. 
poundage  on  an  elegit,  96. 
who  to  pay,  96. 
extortion  by  sheriff,  96. 
duration  of,  to  remain  in  force  for  one  year,  and  to  be  renewed  if 

necessary,  97. 
evidence  of  renewal,  97. 
writs  of  ground  abolished,  95. 
so  luibetu  eorput  ad.  to.  to  charge  defendant  in,  98. 
may  issue  at  once  into  any  county,  95. 
direction  of,  in  counties  palatine  to  be  directed  to  sheriff  thereof* 

95. 
sheriff  or  gaoler  may  by  order  of  attorney  discharge  prisoner 

from,  97. 
unless  notice  is  given  to  the  contrary,  98. 
but  such  discharge  does  not  satisfy  debt,  98. 
unless  made  by  authority  of  creditor,  98. 

attorney  not  justified  in  discharging  without  consent  of  client,  98. 
proceedings  for  charging  in  execution  persons  already  in  prison  of 

court,  98. 
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such  penontmay  be  charged  Id,  by  judges'  order  upon  affidavit, 

98. 
supersedeas  of,  for  not  declaring.  98. 
supersedeas  of,  by  proceedings  in  error,  115, 116. 
staying,  in  case  of,  116,  117. 
in  ^ectment  for  claimant,  186,  and  see  Ejectment. 
for  defendant's  costs,  187. 
separate  writs  for,  187. 

formal  entry  of  judgment  on  the  roll  unnecessary  for,  144k 
return  of  writ  of,  97. 
after  judgment  for  a  mandamus,  286. 
writs  of,  to  fix  bail,  tee  Bail. 
in  actions  by  or  against  husband  and  wife,  110. 
setting  aside  in  proceedings  under  Summary  Procedure  on  Bilb  of 

Exchange  Act,  287. 

Bff  aitaekment  rf  Debit :  tee  Attachment. 
court  or  judge  may  order  oral  examination  of  the  judgment 
debtor,  as  to  debts  due  to  him,  281. 
mode  of  conducting  examination,  281. 
judge  may,  on  application  of  judgment  creditor,  order  the  attach- 
ment of  debts  in  hands  of  debtor,  232. 
and  may  order  garnishee  to  show  cause  why  he  should  not 
pay  the  debt  to  the  judgment  creditor,  282. 
service  of  order  for  attachment  or  notice  to  bind  such  debts,  288. 
if  garnishee  does  not  pay  or  dispute  the  debt,  judge  may  order 

execution  to  issue,  283,  284. 
as  to  the  discretion  of  the  judge  to  interfere,  and  proceedings 

where  a  lien  is  claimed,  tee  Attachment. 
if  liability  disputed,  garnishee  may  be  sued  by  judgment  creditor, 

284. 
payment  by  garnishee  to  be  a  valid  discharge  for  him,  284b 
attachment  books  to  be  kept  by  the  masters  of  the  courts,  288. 
copies  of  entries  therem  may  be  taken  on  application,  285. 
costs  of  application  for  attachment  and  proceeaings  to  be  in  the 

discretion  of  the  court  or  judge,  285. 
forms  of  proceedings  under  C.  L.  P.  Act,  1854..  89 1—896. 

5toy  ^: 
notice  of  appeal  to  be,  if  bail  given,  216. 

Wriit  rf:  tee  Writ. 
to  fix  bail  may  be  tested  and  returnable  in  vacation,  246. 
duration  and  renewal  of,  251. 

for  specific  delivery  of  chattels,  289.    See  Chattels. 
forms  of,  in  such  case,  897,  898. 
when  not  to  prejudice  title  to  goods,  291. 
forms  of,  848—869. 

EXECUTOR  AND  ADMINISTRATOR: 

counts  in  actions  by,  tee  Cause  op  Action. 

how  described  in  declaration,  55. 

proceedings  to  continue  actons  by  and  against,  on  death  of 

parties,  104,  105. 
proceedings  against,  upon  a  judgment  of  assets  in  futuro,  247. 
suing  or  sued,  when  character  in  which  plaintiff  or  defendant  is 
stated  on  the  record  is  not  in  issue,  878. 

EXHIBITS  mutt  be  speeifled  in  affidavits,  28. 
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EXPENSES  of  witnesses  served  with  special  writs  of  sabpoena,  406. 

EXPRESS  COLOUR  in  pleading  abolished,  59. 

EXTENT  of  C.  L.  P.  AcU,  tee  Act. 

of  Summary  Procedure  on  Bills  of  Exchange  Act,  289. 
of  Mercantile  Law  Amendment  Act,  1856.  .298. 

EXTORTION,  by  sheriff,  remedy  for,  96. 

FACT :  tee  Special  Case — Questions. 

trial  by  jury  or  b^  judge,  by  consent,  of  question  of,  relating  to 

any  particular  item  in  an  action  referred  to  arbitration,  187. 
trial  by  consent  of  questions  of,  by  jury,  without  pleadings  and 

form  of  issue,  43,  172. 
trial  by  consent  of  issues  of,  by  a  judge,  184. 

FALSE : 

affirmation,  punishment  for,  206,  246. 

evidence,  &c.,  under  C.  L.  P.  Act,  1854,  punishmeBt  for,  246. 

FALSE  IMPRISONMENT: 

form  of  count  for  (Sched.  B.  No.  26),  180. 
payment  into  court  in  action  for,  not  allowed,  62. 

FEES: 

table  of  under  Nisi  Priua  Offioers  Aet,  428. 
on  Ji.  fa.,  CO.  to.  and  elegit,  96. 
to  counsel,  409,  410. 

FEIGNED  ISSUE,  tee  Issue. 

FELONY,  proof  of  conviction  of  witness  for,  may  be  given  by  the 
opposite  party,  209. 
form  of  certificate  for  that  purpose,  209. 

FEME  COVERT  :  tee  Husband  and  Wife. 

FI.  FA. :  tee  Fees. 

when  writ  of,  will  not  prejudice  title  to  goods,  291. 
form  of:  on  judgment  for  plaintiff,  343. 

on  judgment  for  defendant,  844. 

on  rule  for  payment  of  money,  845. 

on  rule  for  payment  of  money  and  costs,  846. 

on  rule  for  payment  of  costs,  347. 

on  judgment  of  inferior  court,  347. 

on  rule  for  payment  of  money  made  in  an  inferior  court  and 
removed,  349. 

the  same  with  costs,  350. 

in  ejectment  for  costs,  369. 

against  garnishee,  391,  394. 

FILING  AFFIDAVITS,  23. 

under  Summary  Procedure  on  Bills  of  Exchange  Aet,  285,  286. 

FINAL  JUDGMENT:  «ee  Judomcnt. 

under  Summary  Procedure  on  Bills  of  Exchange  Act,  285. 

FINDING^  statement  of  in  pleading,  46. 

FINES  :  tee  Copyhold  Fines. 

FIRM :  tee  Attoenbt. 
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FIRE :  »e€  Insurance. 

FISHERY : 

form  of  couDt  for  use  of  (Sched.  B.  Na  10),  178. 

FORCE  AND  ARMS,  unnecessary  to  be  stated  in  pleading,  46. 
FOREIGN  ATTACHMENT,  plea  of,  in  Lord  Mayor's  Court,  288. 

FOREIGNER : 

residing  out  of  jurisdiction,  how  sued,  28. 

FORFEITURE:  «e0  Rzlief^Tenant. 

relief  against,  for  non-payment  of  rent  and  non-insuring,  256, 257* 
relief  against,  by  courts  of  equity,  243. 

FORGERY  of  consul's  signature  to  affidavit,  26. 

FORM: 

schedules  of  forms  of  proceedings  under  the  C.  L.  P.  Act,  1852, 

169—188. 
schedules  of  forms  of  proceedings  under  the  Summary  Procedure 

on  Bills  of  Exchange  Act,  1865  ••289.     Set  Bills  ov  £x-> 

chanoe. 
schedule  of  forms  under  rules  of  Hil.  Term,  1853.. 837. 
schedule  of  forms  of  proceedings  under  C.  L.  P.  Act,  1854.  .881. 
of  writ  of  summons,  1,2. 
of  action  unnecessary  to  be  mentioned  id  writ,  8, 
of  action  practically  abolished,  42. 
of  affidavits,  tee  Affidavit. 
of  pleadings,  examples  of,  75,  178. 
of  common  counts,  178. 
of  pleas,  &c.,  181. 

of  addressing  writs  and  notices  to  sheriffii,  407. 
of  appeal,  216. 

Sower  to  the  judges  to  issue  forms  of  proceedings,  252,  258. 
efect  of,  not  ground  for  arrest  of  judgment,  46. 
of  pleading  in  Sched.  B.  of  C.  L.  P.  Act|  1852,  to  be  sufficient, 

75,  76. 
of  solemn  affirmation  or  dedamtion,  instead  of  oath  in  certain 
cases,  205. 

FRAUD : 

relief  against,  in  courts  of  equity,  242. 

FRIVOLOUS  PLEAS:  #m  Pleading. 

FREEBENCH : 

indorsement  on  writ  of  intention  to  declare  in,  7. 

FREIGHT: 

form  of  count  for  (Sched.  B.,  No.  18),  179. 

GAOLER : 

or  sheriff  may  discharge  prisoner  in  execution  by  authority  of 
attorney  in  the  cause,  97. 

GARNISHEE :  m»  Attachment. 

attachment  of  debts   owing  or   accruing   from,    to  judgment 

debtor,  230. 
service  of  order  or  notice  of  attachment»  to  bind  debts  in  the 
hands  of,  233. 
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GARSlSnEE^eoHHnued. 

proceeding  to  levy  amount  due  from,  to  judgment  debtor,  2d39 

may  be  lued  by  Judgment  creditor  if  he  disputes  his  UabQity, 

234. 
payment  by,  or  execution  levied  upon,  to  discharge  him,  234. 
as  to  proceedings  where  a  lien  is  claimed  on  debt  sought  to  be 

attached,  277. 
forms  of  proceedings  under  C.  L.  P.  Act,  1854..  391 — 396. 

GAZETTE  (LONDON): 

publication  in,  of  order  extending  acts  to  courts  of  record,  255,283. 

GENERAL; 

evidence  to  impeach  credit  of  a  party's  own  witness  ioadmissiblcy 

206. 
issue,  forms  of  pleas  of  in  contract  and  tort,  181,  182. 

See  Pleading. 
issue  by  statute,  how  pleaded,  877. 
rules,  power  of  judg^  to  make,  tee  Rules. 

GENERAL  RULES  :  see  Rules. 

GENUINE  WRITINGS : 

comparison  of,  with  disputed,  may  be  made  by  witnesses,  211. 

GOODWILL: 

of  a  business,  form  of  count  for  (Sched  B.,  No.  8),  178. 

GOODS  :  eee  Sale— Chattels. 

title  to,  when  not  prejudiced    by  writs  of  execution  against 

debtor,  291. 
sold,  specific  delivery  of,  292. 
sold,  form  of  counts  for  (Sched.  B.,  No.  1),  178. 
hire  of,  form  of  count  for  (Sched  B.,  12),  178. 
affidavits  in  relation  to  actions  for  sale  of,  tee  Appidavit. 

GROUND : 

writs  abolished,  95. 

of  error,  115. 

of  motions  to  be  stated  in  rule  nisi  for  new  trial,  or  to  enter  • 

verdict  or  nonsuit,  214. 
what  statement  of,  sufficient,  214. 
when  court  will  be  bound  by  the  terms  of  the  rule  nisi,  214. 

GUARANTEE: 

provisions  of  Mere.  Law  Amend.  Act,  1856,  in  relation  to,  29^ 

consideration  for,  need  not  appear  in  writing,  293,  294. 

to  or  for  a  firm,  except  in  special  cases  to  cease  on  change  in  the 

firm,  294. 
right   of  surety  discharging,    to    an  assignment  of  creditor's 

securities,  294. 

GUARDIAN : 

prosecution  or  defence  by,  for  tn&nt,  300. 
See  Special  Admission. 

HABEAS  CORPORA  JURATORUM : 
entry  of,  abolished,  84. 

HABEAS  CORPUS: 

ad  eatirfaeiendumt  writ  of,  need  not  be  sued  out  to  charge  a 
prisoner  in  execution,  98. 
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HABERE  FACIAS: 

forni  of  writ  of,  in  ejectment,  867. 

form  of  writ  of,  in  ejectment,  and  fi.  fa.  for  coats,  S67. 

form  of  such  writ  on  a  rule  to  deliver  land  pursuant  to  award,  888. 

HANDWRITING : 

comparison  of  disputed,  with  genuine,  may  be  made  by  witnesses, 
211. 

HIGH  CONSTABLE : 

service  of  writ  of  summons  on,  10. 

HIRE :  «M  Goods. 

HOLDING  OVER: 

after  expiration  of  term,  ejectment  by  landlord  in  case  of,  151. 

HOLIDAYS : 

rules  as  to,  Sii6f  887. 

HOME  PORT: 

what  is,  with  reference  to  repairs  of  ships,  295. 

HOSTILE  WITNESS : 

how  far  a  party  may  discredit,  when  his  own,  206,  207. 

HOUSE  AND  LAND: 

form  of  count  for  use  of  (Sched.  B.,  No.  9),  178. 

HOUSE  OF  LORDS : 

a  court  of  appeal  for  the  purpose  of  the  C.  L.  P.  Acts,  215,  260. 

HUSBAND  AND  WIFE : 

claims  by,  may  be  joined  with  claims  in  right  of  husband,  42. 

action  by,  in  right  of  wife  survives  to  wife,  104. 

execution  by  husband  on  judgment  for  or  against  wife,  109,  110. 

marriage  not  to  abate  actions,  109. 

in  case  of  bankruptcy  of  husband,  111. 

disability  from  being  feme  covert  in  proceedings  in  error,  118. 

IDENTITY : 

of  witness  questioned  as  to  previous  conyiction,  proof  of,  209. 

IMMATERIAL  AVERMENTS : 

in  pleadings  may  be  omitted,  46.    See  Pleadimq. 

IMPEDIT:  <M  Quake  Impbdit. 

IMPRISONMENT: 

when  not  a  disability.  296.    See  False  Imprxsonmbkt. 

IMPOUNDING : 

bill  of  exchange  under  the  Summary  Procedure  on  Bills  of 
Exchange  Act,  287. 

INCIPITUR  OF  PROCEEDINGS : 

to  be  made  before  signing  judgment,  94,  188,  144. 

INCONSISTENT  STATEMENT: 

proof  of,  by  adverse  witness,  206. 
on  cross-examination,  207. 

when  statement  in  writing,  208. 

INDEBITATUS  COUNTS,  46. 
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INDEMNITY; 

to  be  given  against  claims  of  third  parties  where  loss  of  ne- 
gotiable instrument  ordered  not  to  be  set  up,  246. 

INDICTMENT: 

for  making  fidse  affidavits  abroad,  26. 

INDORSEE : 

form  of  count  by,  against  indorser  (Sched.  B.,  No.  16),  179. 

INDORSEMENT : 

of  writ,  tee  Writ  of   Suhmons — Special   Indorsement — 

Injunction. 
on  writ,  in  contract  claiming  costs,  of  notice  that  if  judgment  be 

signed  for  default,  plaintiff  will,  without  summons,  apply  for 

costs,  402. 
by  judge  on  writ  of  plaintiff's  refusal  to  accept  tender,  6. 
omission  of,  on  writ  is  an  irregularity,  7. 
of  service  of  writ  of  summons,  10. 
on  declaration  filed  on  non-appearance  to  writ  not  specially 

indorsed,  80. 
on  bill,  comparison  of  it  with  signature  of  drawer,  when  denied 

in  action  against  acceptor,  211. 
on  lease  of  minute  of  relief  granted,  258. 
on  writ  in  proceedings  under  Summary  Procedure  on  Bills  o€ 

Exchange  Act,  286,  400.    See  Bills  of  Exchange. 
form  of,  of  verdicts  after  trial  under  a  writ  of  trial,  343. 
on  writ  of  notice  of  claim  of  writ  of  mandamus,  235. 
on  writ  of  application  for  writ  of  injunction,  240. 
form  of,  on  writ  claiming  injunction,  399. 

INFANCY : 

5 lea  of,  may  be  joined  with  other  pleas  without  leave,  72. 
isability  in  case  of,  in  proceedings  in  error,  118. 

INFANT : 

must  appear  by  guardian,  31.    See  Special  Admission. 

INFERENCES  OF  FACT : 

to  be  drawn  by  court  of  error  on  a  special  caae,  213. 

INFERIOR  COURT: 

what  powers  of  amendment  are  inapplicable  in  case  of  trial 

before  judges  of,  160. 
jurisdiction  of,  in  real  actions  destroyed,  275. 
rules  as  to  causes  removed  from,  826. 
forms  of  writs  of  execution  on  judgments  of,  removed,  and  orders 

o(  847,  849,  850,  855,  357,  359,  864,  865,  Z%%. 

INFRINGEMENT  OF  PATENT: 
form  of  count  for,  180. 
inspection  of  machinery  in  action  for,  281. 
injunction  in  action  for,  239. 

IN  FUTURO : 

judgment  of  assets,  proceedings  upon,  247* 

INHABITANTS  OF  HUNDRED  OR  COUNTY : 

service  of  writ  on,  10. 

INJUNCTION :  tee  Equitable  Defences. 
introductory  observations,  xiii. 
claim  of  writ  of,  in  cases  of  breach  of  contract  or  other  injury,  289. 
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INJUNCTION— coii/tfiH«<i: 

form  of  indorsement  on  writ  of  claim  of,  899. 

notice  on  writ  of  summons,  that  in  default  of  appearance  the 
plaintiff  may,  besides  proceeding  to  judgment  and  execution 
for  damages  and  costs,  apply  for  and  obtain  a  writ  of,  7,  240. 

proceedings  in  such  action,  240,  278. 

writ  of,  may  be  applied  for  in  any  stage  of  the  cause,  240. 

when  party  entitled  to,  289. 

against  a  corporation,  289,  278. 

in  respect  of  patents,  289. 

form  of  writ,  240. 

costs  of,  289,  278. 

must  command  payment  of  costs,  278. 

INJUNCTION  AND  ORDERS: 

for  staying  proceedings,  effect  of,  168. 

INLAND  BILLS,  what,  295. 

INLAND  REVENUE: 
Commiitumert  of: 
return  to,  of  monies  receiTed  at  trials  on  account  of  stamp  duties 
and  penalties,  212. 

to  cause  documents  to  be  stamped,  212. 
Reeeitfer  Oenerai  qf: 
stamp  duties  and  penalties  to  be  paid  to,  by  officers  of  court,  212. 

INQUIRY : 

notice  of,  78,  808. 

return  of  jury  on  writ  of,  811. 

of  damages  before  master,  76. 

writ  of,  where  a  matter  of  calculation  unnece^pary,  76. 

proceedings  before  master,  76,  77. 

costs  of  special  jury  in  case  o^  87. 

M  to  debt  or  damages  where  British  subject  resident  abroad  has 

not  been  served  with  writ,  15,  16. 
certificate  to  deprive  of  costs  at  trial  under  writ  of,  279. 
form  of  writ  of,  in  proceedings  by  mandamus,  896. 

INSOLVENCY: 

of  plaintiff,  when  not  to  abate  action,,  110. 

form  of  plea,  110. 

plea  of,  may  be  joined  with  other  pleas  without  lea^  72. 

INSOLVENT  ACT: 

discharge  under,  may  be  pleaded  with  other  pleas  without  leave, 
72. 

INSPECTION  OF  DOCUMENTS :  see  Discovert. 
rules  aa  to,  806. 
0/  common  laWf  222. 
party  requiring,  must  be  m  party  to,  or  make  title  under  party  to, 

instrument,  222. 
is  granted  to  enable  party  to  frame  his  pleading  or  support  hia 

action  or  defence,  222. 
is  not  granted  to  enable  a  party  to  rebut  an  anticipated  case,  222. 
other  instances  of,  228. 

document  must  be  under  control  of  the  party  agaiist  whom  the 
application  is  made,  228. 
under  the  14  &  15  Vict.  c.  99.. 228,  224. 
decisions  under  that  act,  224. 


REGULjE  GENEBALtES. 


Lould  be  showi^  unless  sight  thereof  be  demanded, 
ccept  in  cases  of  attachment. 

164.  Service  of  pleadings,  notices,  summonses, 
^ders,  rules,  and  other  proceedings  shall  be  made 
ifore  7  o^clock,  p.m.  If  made  after  that  hour 
le  service  shall  be  deemed  as  made  on  the  following 

For  this  rule  has  been  substituted  R.  G.,  8  May,  1856 ;  which 
e,  pMt 

165.  The  Masters  of  the  several  courts  shall  cause 
\  be  kept  an  alphabetical  book  at  their  offices,  to  be 
lere  inspected  by  any  attorney  or  his  clerk,  without 
?e  or  reward,  and  every  attorney  practising  in  the 
lid  courts,  and  residing  within  ten  miles  of  the 
eneral  Post-office,  shall  enter  in  such  book  (in 
phabetical  order)  his  name  and  place  of  business,  or 
)me  other  proper  place,  within  tliee  miles  of  the  said 
3st-office,  where  he  may  be  served  with  pleadings, 
3tices,  summonses,  orders,  rules,  and  other  proceed- 
igs  ;  and  as  often  as  any  such  attorney  shall  change 
is  place  of  business,  or  the  place  where  he  may  be  so 
;rved  as  aforesaid,  he  shall  make  the  like  entry 
lereof  in  the  said  book  ;  and  all  pleadings,  notices, 
immonses,  orders,  rules,  and  other  proceedings  which 
3  not  require  a  personal  service,  shall  be  deemed 
ifficiently  served  on  such  attorney  if  a  copy  thereof 
lall  be  left  at  the  place  lastly  entered  in  such  book 
ith  any  person  resident  at  or  belonging  to  such  place ; 
id  if  any  such  attorney  shall  neglect  to  make  such 
itry,  the  fixing  up  of  any  notice,  or  the  copy  of  any 
leadings,  notice,  summons,  order,  rule,  or  other  pro- 
?eding,  for  such  attorney,  in  the  Masters'  offices  shall 
3  deemed  a  sufficient  notice. 

166.  In  all  cases  where  a  party  sues  or  defends  in 
Brson,  he  shall,  upon  issuing  any  writ  of  summons  or 
:her  proceeding,  or  entering  an  appearance,  enter  in 

book  to  be  kept  for  that  purpose  at  the  Masters' 
See  an  address  within  three  miles  from  the  General 
ost-office,  at  which  all  pleadings,  notices,  summonses, 
-ders,  rules,  or  other  prooeedings  not  requiring  per- 
mal  service  shall  be  left ;  and  if  such  address  shall 
3t  be  entered  in  the  said  book,  or  if  such  address 
lall  be  more  than  three  miles  from  the  General  Post 
iice,  then  the  opposite  party  shall  be  at  liberty  to 
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INTERPLEADER— «m/l]iM</. 

proceeding*  m  under  C.  L.  P.  Act,  1860. . 261. 

io  actions  claiming  money  or  goods  may  be  granted,  though  titles 

of  claimants  have  not  a  common  origin,  261. 
provisions  extend  to  C.  P.  of  Lancaster  and  Durham,  261. 
on  application  by  sheriff  or  other  officer  for  relief,  court  or  judge 

to  exercise  powers  of  1  &  2  Will.  4,  c.  S8..261. 
the  statute  1  &  2  Will.  4,  c.  58.. 262. 
the  statute  1  &  2  VicL  c.  45,  s.  2.. 264. 
the  statute  8  &  9  Vict  c.  109,  s.  19.. 265. 
at  law  is  between  persons  generally,  and,  for  relief  of  sheriffs  and 
other  officers,  is  between  execution  creditors  and  claimants, 
265. 

between  elaimanta  generally t  265. 
general  principles,  265. 
crown  cannot  be  called  on  to  interplead,  266. 
as  to  foreigner  beyond  jurisdiction,  266.  * 

practice  in  such  case,  266. 
between  esecutinn  creditor*  and  ekdmantt  rf  goodt  seUed  in 
execution,  267. 
general  principles  and  practice,  267. 
court  or  judge  may  direct  sale  ot  goods  seized,  268. 
and  at  request  may  decide  summarily  in  certain  cases,  269. 
where  question  one  of  law  and  facts  not  disputed,  judge  may 

decide,  and  order  a  special  case,  269. 
proceedings  on  special  case,  269. 
judgment  or  decision  in  such  action,  270. 
entry  of  proceedings  on  record,  270. 

INTERPRETATION  OF  TERMS,  164,253,282. 

INTERROGATORIES : 

rules  as  to,  806. 

delivery  of  written,  to  opposite  party,  to  be  answered  by  affi- 
davit 226. 
act  for  examination  of  witnesses  on,  or  otherwise  (1  Will.  4, 
c.  22,  ss.  4,  5)  applied,  219. 
inadmiseible : — when  seeking  for  case  of  the  other  side,  226. 
and  when  of  a  fishing  character,  227. 
or  when  irrelevant,  227. 
or  unnecessary,  227. 
that  seek  to  establish  a  forfeiture,  227. 
or  contradict  a  written  instrument,  227. 
that  are  privileged  upon  grounds  of  public  interest,  227. 
admittible : — ^though  the  answers  expose  persons  to  actions,  227* 
or  to  penalties,  227. 
in  ejectment  when  seeking  to  discover  character  and 

pedigree  of  claimant,  227. 
or  seek  secondary  evidence,  227. 
or  confidential  communications,  227. 
practice  in  relation  to,  227,  228,  229,  230. 

INUENDO: 

in  actions  for  libel  and  slander,  57* 

IRELAND :  *ee  Act— Extent. 

C.  L.  P.  Acts,  1852  and  1860»  not  to  extend  to,  114, 119, 283. 
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IRELAND— eoNfimieil. 

C.  L.  P.  Act,  1854>  except  certain  provitioBi,  not  to  extend  to, 

255. 
power  to  courts  in,  to  issue  process  to  compel  attendance  of  wit> 
nesses  out  of  jurisdiction,  405. 

IRREGULARITY :  ue  Waiver. 

in  writ  of  summons,  2,  24. 
in  date  or  teste  of  writ  of  summons,  4. 
where  indorsement  on  writ  omitted,  7,  24. 
in  service  of  writ,  and  waiver  thereof,  14. 
in  stating  immaterial  matters  in  pleadings,  4d. 
in  form  of  declaration,  53. 
in  want  of  notice  to  plead,  57. 
in  notice  of  trial,  80. 

in  entry  of  appearance,  consequences  of,  31. 
^         when  consent  to  refer  not  in  writing  is  merely,  192. 
rules  as  to,  330. 

ISSUE:  «st  Issues — Joining  Issue — ^Oeneral  Issue. 

of  summons,  by  officer  of  court,  1,  3. 
proceedings  under  feigned,  abolished,  266. 

form  q/":— 

in  general,  338. 

where  directed  to  be  tried  by  the  sherifT,  841. 

offset,  to  be  tried  by  a  judge  without  a  jury,  881. 

to  be  tried  by  a  jury  where  the  court  or  judge  has  directed  it 

under  C.  L.  P.  Act,  1854,  s.  4.. 385. 
in  proceedings  against  garnishee,  394. 

ISSUES :  JM  Issue. 

of  law  and  fiict,  trial  of,  69,  70. 
joinder  of,  69. 

trial  of,  by  jury,  on  questions  raised  without  pleadings,  43. 
form  of  such  issue,  43,  172. 
costs  of  several,  to  follow  the  finding,  76. 
in  qectment,  133.    Sm  Ejectment. 

where  not  brought  on  for  trial  by  plaintiff's  neglect ;  proceedings, 
82,88. 

rf  faei : — 
trial  of  by  jud^  by  consent  without  jury,  T84. 
forms  of  such  issue  and  of  other  proceedings  thereon,  381— 38S. 
verdict  not  to  be  questioned  on  the  ground  of  being  agsinst  the 

weight  of  evidence,  184. 
power  of  court  to  direct  special  case  or  issue  where  allowance  of 

items  depends  on  questions  of  law  or  fact,  187. 
form  of  such  issue  and  subsequent  proceedings  thereon,  385, 886. 
finding  thereon  to  be  conclusive  on  the  arbitrator,  187. 
involving  matters  of  account  not  conveniendy  triable  by  judge, 

may  be  referred  to  arbitration,  187,  188. 
form  of  postea  in  such  case,  387. 

JOINDER : 

introductory  observations,  xv. 

of  different  causes  of  action  in.  same  suit,  42. 

of  claims  by  husband  and  wife,  with  claims  in  right  of  former,  42. 

of  issue,  69. 

form  of,  and  of  replication  joining,  69,  182. 
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JOWDEK—eonHmud. 

in  demurrer,  78t  74. 
of  parties,  33,  800. 

0/ plaintifs,  3Z,  271. 
of  too  many,  never  fatal,  271. 

their  nonjoinder  or  misjoinder  amendable  before  triali  S3,  34^ 
80  at  trial,  37»  38. 

so  also  on  plea  of  tbeir  nonjoinder}  89. 
in  actions  on  contract,  34. 
in  actions  on  tort,  84. 
misjoinder  generally,  35. 

0/  dtfendantt : 
their  misjoinder  in  actions  on  contracts  amendable  before  or  at 

trial,  39. 
after  plea  in  abatement  for  nonjoinder,  40.  • 
nonjoinder  in  contract  and  tort,  35. 
miaioinder  in  contract  and  tort,  86. 
declaration  after  plea,  56. 
subsequent  proceedings,  41. 

JOINt  DEBTORS : 

provisions  of  Mercantile  Law  Amendment  Act,  1856,  as  to,  297. 

JOINING  ISSUE : 

when  notice  of  trial  may  be  given  without,  310. 

JOINT  STOCK  COMPANIES : 

service  of  writs  upon,  13. 

JOINT  TENANTS : 

tenants  in  common,  and  coparceners,  defence  by,  in  ejectment,  188. 
denial  of  ouster  in  case  m,  188. 

JUDGE:  &<  Judges. 

meaning  of  the  word,  164,  258,  282. 

trial  by,  of  questions  of  fact,  by  consent,  184.    See  Isstrss. 

irerdict  of  judge  to  be  of  the  same  effect  as  the  verdict  of  a 

jury,  185. 
but  not  to  be  questioned  on  the  ground  of  being  against  the 

weight  of  evidence,  185. 
commissioner  of  assize,  for  such  trial  is  a,  185. 
power  of,  to  direct  arbitration  before  trial,  186. 
or  to  direct  a  special  case  to  be  stated,  186. 
or  an  issue  or  issues  to  be  tried,  186. 
power  to  direct  arbitration  at  time  of  trial,  186. 
power  tO'remit  matters  to  the  reconsideration  of  arbitrator,  188. 
enforcement  of  awards  by  authority  of,  before  time  for  setting 

aside  has  elapsed,  189. 
power  to  stay  proceedings  in  action  commenced  by  one  party, 

after  agreement  to  refer  to  arbitration,  189. 
power  to  appoint  arbitrator  or  umpire  on  failure  of  the  parties, 

&c.,  190. 
to  enlarge  the  term  for  making  an  award,  192. 
to  adjourn  trial,  195. 
may  decide  who  shall  begin  at  trial,  194. 
to  administer  oath  instead  of  affirmation  in  certain  cases,  205. 
to  allow  party  to  contradict  his  own  witness,  206. 
K.  T 
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JUDGE— eontiftued. 

to  require  production  of  previous  written  statement  of  witness,  208. 
ruling  of,  as  to  sufficiency  of  stamp,  how  far  final,  211. 
power  of,  to  allow  further  time  for  giving  notice  of  appeal,  216. 
to  direct  oral  examination  of  witnesses,  218. 
and  command  their  attendance,  218,  219. 
and  adjourn  examination,  219. 
to  order  examination  of  person  refusing  to  make  an  affidavit,  220, 

221. 
to  compel  the  discovery  of  documents,  221. 
to  allow  opposite  party  or  bis  attorney  to  be  interrogated,  226. 
and  in  default  to  order  oral  examination,  228. 
to  make  special  report  of  examination,  230. 
discretion  as  to  costs,  230. 
to  order  inspection  by  jury,  party,  or  witnesses,  of  any  real  or 

personal  property,  230. 
and  to  make  rules  or  orders  upon  the  sheriff  in  relation  thereto, 

231. 
to  order  the  examination  of  a  judgment  debtor,  231. 
and  to  order  attachment  of  debts,  232. 
and  in  default  of  payment,  or  dispute  of  debt,  to  issue  execution, 

238,  234. 
or  if  liability  disputed,  to,  allow  judgment  auditor  to  proceed 

against  the  garnishee,  234. 
to  order  the  specific  delivery  of  chattels,  237. 
to  grant  writ  ot  injunction  ex  parte,  240. 
to  strike  out  equitable  plea  or  replication,  245. 
to  order  loss  of  instrument  not  to  be  set  up,  246. 
to  compel  continuance  on  abandonment  of  action  in  case  of  death, 

247. 
to  require  security  for  costs  in  second  ejectment  for  the  same  pre- 
mises, 249. 
to  amend  defects  and  errors  in  proceedings  under  C.  L.  P.  Act, 

1854.. 252. 
to  grant  relief  in  ejectment  for  forfeiture,  tee  Relief. 
powers  of,  under  C,  L.  P.  Jet,  1860,  in  interpleader,  261.    See  In- 

TERPLEADER. 

to  direct  sale  of  goods  seized,  268. 
to  decide  summarily,  269. 
judgment  of,  270. 

may  refuse  application  for  attachment  of  debts,  276. 
powers  of,  where  a  lien  is  claimed  on  a  debt  sought  to  be  attached, 
277. 

JUDGE  OF  A  COUNTY  COURT : 

power  of  judge  of  superior  court  to  refer  matters  of  account  to, 
taken  away,  186. 

JUDGES :  tee  Judge— Chambers — Bills  of  Exchanoe. 

two  may  sit  at  the  same  time  for  trial  of  causes  pending  in  the  same 

court,  185, 186. 
power  of,  to  make  general  rules  and  orders,  tee  Rules. 
powers  given  to,  of  the  superior  courts  at  Westminster,  to  be 

exercised  by  the  judges  of  the  palatinate  courts,  253. 
one  of,  dissenting  from  rule  for  new  trial  being  refused,  made  ab« 

solute  or  discharged,  party  may  appeal,  215. 
power  of,  to  frame  writs  and  proceedings,  281. 
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JUDGES  OF  PALATINATE  COURTS : 
powers  of,  to  make  rules,  &c.  254. 

JUDGE'S  ORDER: 

.for  leave  to  proceed  on  non-appearance,  28,  80. 
for  case  by  consent,  44. 
to  plead  several  matters,  when  necessary,  71. 
money  may  be  paid  into  court  without,  65. 
except  in  case  of  several  defendants,  65. 
for  judgment,  rules  as  to,  305. 
for  revival  of  judgment,  see  Revival. 
for  a  view,  89. 
signing  judgment  on,  95. 
for  charging  in  execution  person  in  prison,  98. 
referring  matters  of  account  to  arbitration,  186, 187. 
for  stating  case,  187. 
for  trial  of  an  issue,  187. 
referring  matters  back  to  arbitrator,  188. 

staying  proceedings  in  action  where  parties  have  agreed  to  arbi- 
tration, 189. 
appointing  arbitrator  on  death  or  failure  of  parties,  190. 
to  enlarge  time  for  making  awards,  192. 
for  adjournment  of  the  trial  of  a  cause,  195. 
for  production  of  documents,  218. 
for  the  oral  examination  of  witnesses,  218,  219. 
for  the  discovery  of  documents,  221. 
for  the  oral  examination  of  the  parties  or  their  attomies,  228,  229. 

proceedings  upon  in  such  case,  229. 
for  the  inspection  by  the  jury,  party,  or  witnesses  of  any  real  or 

personal  property,  230,  231. 
or  machinery,  under  the  Patent  Law  Amend.  Act,  1852.  .231. 
upon  the  sheriff  or  other  person,  to  procure  the  attendance  of 

jurors,  231. 
to  examine  judgment  debtors  as  to  debts  due  to  htm,  231. 
to  attach  debts  owing  by  the  garnishee,  232. 
for  execution  in  default  of  payment,  233,  234. 
or  that  the  judgment  creditor  shall  proceed  by  suit,  234. 
that  execution  shall  issue  for  the  return  of  a  detained  chattel,  237. 
to  strike  out  equitable  plea  or  replication,  245. 
that  loss  of  negotiable  instrument  shall  not  be  set  up,  246. 
compelling  party  to  proceed  with  action  on  death  of  either  party, 

247. 
for  relief  upon  ejectment  for  forfeiture,  iee  Relief. 
where  lien  is  claimed  on  debt  sought  to  be  attached,  277. 
proceedings  on  such  order,  277. 
in  proceedings  under  Summary  Procedure  on  Bills  of  Exchange 

Act,  tee  Bills  of  Exchanqe. 
to  change  attorney,  300. 
for  judgment  against  trader  under  Bankruptcy  Act,  costs  of  filing, 

305. 
to  produce  original  record,  307. 
depositions  taken  under,  308. 
for  sheriff  to  return  jury  on  writ  of  inquiry,  311. 
for  payment  of  money  and  costs,  forms  of  writs  of  execution  on, 

tee  Fi.  Fa. — Ca.  Sa. — Eleoit. 

t2 
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JUDGMENT :  $ee  Sionino  JvDOMENt — Rtecotity — Akrbst  of  Jvdo- 

MENT. 

introductory  obsenrations,  xxL 

rules  as  to,  and  motions  in  arrest  of,  905,  812,  818. 

by  default,  rale  to  compute  on,  abolished,  7d. 

final,  upon  writ  specially  indorsed  in  default  of  appearance,  28, 

29.     See  Inoorbement. 
for  what  sum,  29. 
form,  172. 

setting  aside,  and  letting  in  defendant  to  defend,  29,  72,  73. 
error  will  not  lie  on  such  judgrnent,  29. 

in  case  of  non-appearance,  where  writ  is  not  specially  indorsed*  30. 
final,  upon  signing  against  defendants  who  have  appeared  where 

writ  is  special,  38. 
on  special  case,  44,  45. 

final,  in  case  of  debts  or  liquidated  demands,  76. 
for  money  demands  to  be  without  distinction  between  debt  and 

damages,  78. 
where  plaintiff  neglects  to  proceed  to  trial,  81. 
may  be  signed  on  pleas  pleaded  without  leave,  72. 
where  time  to  declare  has  elapsed,  50. 
for  want  of  plea,  when  it  may  be  set  aside,  57. 
signing  in  case  payment  into  court  is  pleaded,  66, 
signing  where  marginal  statement  of   demtti;Ter    Is    friToloas, 

78,74. 
interlocutory,  when,  76. 
inquiry  of  damages  on  judgment  by  default  may  be  referred  to 

master,  76,  77. 
signing  by  defendant  where  plaintiff  neglects  to  proceed  to  trial, 

82. 
•igpiiing  on  judge's  order  or  award,  95. 
signing  before  execution  in  error,  118. 
incipitur  of  proceedings  to  be  made  before  signing,  94, 144. 
prayer  of  juagraent  unnecessary  in  pleading,  59. 
as  in  case  of  nonsuit,  14  Geo.  2,  c.  17,  repealed  as  to,  81. 
upon  demurrer  to  be  given  according  to  the  very  right  of  the 

cause,  46. 
execution  may  issue  on,  within  six  years,  99. 
on  writs  of  revivor,  iee  Revival  of  Judgment. 
arrest  of,  tee  Arrest  of  Judgment. 
non  obstante,  see  Non  Obstante. 
for  default  in  ejectment,  see  Ejectment. 
entry  of,  to  prevent  error  where  death  ensues  between  verdict  and 

judgment,  107. 
roll.  He  Roll. 

interlocutory  and  final,  entering,  of  record,  378. 
to  be  given  by  Court  of  Error  on  a  special  case,  218. 
of  Court  of  Appeal,  216,  217,  260,  261. 
in  action  for  mandamus,  236. 
of  assets  infuturo^  proceedings  upon,  247. 
in  ejectipent,  rule  or  order  to  deliver  possession  of  land  pursuant 

to  award  to  be  enforced  as  a,  198. 
below,  costs  of  when  affirmed  by  Court  of  Error,  317. 
or  decision  in  proceedings  in  interpleader  is  final,  270. 
in  case  of  misjoinder  of  plaintiffs,  271. 
in  actions  under  Summary  Procedure  on  Bills  of  Exchange  Act, 

285,  287.    See  Bills  of  Exchange. 
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JUDGMENT— era^mntfii. 

statement  in  margin  of  plea  of,  301. 
entries  of  satisfaction  on,  402. 

Form  qf: 
for  plaintiff  on  a  verdict  in  a  town  cause,  340. 
the  like  in  a  cause  tried  at  aaai^es,  340. 
for  plaintiff  after  trial  under  writ  of  trial  before  sheriff,  343. 
write  of  execution  on,  343,  344,  347,  351,  355,  36i,  3^4,  367, 

368,383. 
for  plaintiff  on  special  case  stated  under  s*  32  of  C.  L.  P.  Act, 

1854..  388. 
of  affirmance  by  Court  of  Error  or  Exchequer  Chamber,  389. 
of  reversal  by  the  same,  389. 

of  Court  of  Appeal  under  C.  L.  P,  Act»  1854,  ss.  41,  42.. 390. 
in  action  against  garnishee,  394. 
after  verdict  that  mand^uaua  issue,  396. 

JUDGMENT  CREDITOR:  jee  Attachment. 

proceedings  by,  for  attachment  of  debts  due  from  third  persons  to 

judgment  debtor,  231 — 235. 
examination  of  such  debtor  as  to  such  debts,  331. 
power  of  judge  to  order  an  attachment  of  debts  due  to  such 

debtor,  232. 
order  for  atuchment  to  bind  debts,  233. 

Sroceedings  to  levy  amount  due  from  garnishee  to^  233,  284. 
y  order  of  judge  the  judgment  creditor  may  sue  the  garnishee 
if  he  disputes  his  liability,  234. 
nature  of  writ  and  proceedings  thereon,  64. 
payment  by  garnishee  to  be  a  discharge  as  against  the  judgment 

debtor,  234. 
attachment  book  to  be  kept  by  the  masters  of  each  court,  235. 
costs  of  application,  235. 

JUDGMENT  DEBTOR:  «m  Jddoubmt  Ckboitok. 

JURAT:  #M  Affidavit. 

JURATA  PONITUR  IN  RESPECTU: 

entry  oU  abolished,  84. 

JURISDICTION :  tee  Court— Act— Extent, 

form  of  summons  where  defendant  resides  within,  I. 

affidavit  to  enable  court  or  judge  to  direct  proceedings  against 

defendant  out  of,  126. 
application  of  Summary  Procedure  on  Bills  of  Exchange  Act 

where  defendant  is  within,  285.    See  Special  Indorsement. 
of  courts  of  error,  120,  121. 
proceedings  against  British  subjects  and  foreigners  resident  out 

of,  tee  Writ  of  Summons. 
of  judges,  161,  162, 163. 
of  judges  to  try  questions  of  fact,  184.    See  Questions. 

JUROR :  tee  Jurt. 

JURY : 

introductory  observations  on  jury  process,  xvi. 
process  abolished,  84. 
rules  as  to,  311. 
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JVKY—continved. 

proceedings  before,  89. 
where  sheriff  is  a  party,  85. 

In  Country  Causes: — 
Common:  on  precept  of  judges  of  assize,  sheriff  to  summon  fmr  civil 
as  well  as  criminal  trials,  84. 

courts  or  judge  may  issue  process  and  at  any  time,  85. 

printed  panel  of,  to  be  prepared  and  kept  by  sheriff,  85,  311. 

party  requiring  a  copy  entitled  thereto,  85. 

and  copy  thereof  to  be  annexed  to  the  Nisi  Prius  Record,  85. 
Special :  on  precept  of  judges  of  assize,  sheriff  to  summon,  85. 

mode  of  obtaining,  86. 

in  replevin,  86. 

notice  may  be  given  by  either  party  for  special,  86. 

notice  to  parties,  86. 

notice  to  sheriff  by  either  party,  88. 

right  of  chaUenge,  86. 

if  notice  not  given,  common  jury  may  try,  88,  89. 

In  London  and  Middlesex: — 
Common :  to  be  summoned  on  precept  of  a  judge  of  the  superior 

courts,  85. 
panel  to  be  made  by  sheriffs,  85. 
copy  to  be  annexed  to  the  record,  85. 
Special :  to  be  struck  by  under-sheriff  and  secondary,  87. 
rule  for,  87. 
notice  to  sheriff  to  be  given  to  try  by,  otherwise  cause  to  be  tried 

by  common  jury,  88,  89. 
whea  notice  is  given  for  delay,  remedy  for,  87* 
certificate  for  costs  of  special  jury,  87. 
view  by  writ  of,  abolished,  89. 
to  be  had  by  rule  without  writ,  89. 
inspection  of  real  or  personal  property  by,  230. 
power  to  courts  or  judge  to  make  rules  and  orders  to  procure  the 

attendance  of  a  special  or  common,  231. 
provisions  of  the  Common  Law  Procedure  Act,  1852,  as  to  a  yiew 

byv  230. 

JUST  CAUSE  for  refusing  to  answer  interrogatories,  228,  229. 

J  USTICES,  payment  into  court  byr  64. 

JUSTIFICATION  of  baU,  form  of  affidavit  of,  822. 

KNOWLEDGE: 

of  defendant,  of  writs  in  application  to  proceed  where  service  has 
been  evaded,  12,  23. 


LANCASTER:  M«  Durham— Act. 

provisions  relating  to  the  superior  courts  to  apply  to  Court  of 

Common  Pleas  at,  253. 
certain  provisions  relating  to  the  masters  of  the  superior  courts  to 

apply  to  the  prothonotary  of,  254. 
appeal  from,  to  the  Court  of  Queen*s  Bench,  on  motions  for  new 

trials,  or  to  enter  verdicts  or  nonsuit,  254. 
Summary  Procedure  on  Bills  of  Exchange  Act  applies  to  C.  P 

of,  288. 
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LAND: 

enforcement  of  delivery  of  possession  of,  pursuant  to  award,  193. 
See  Habere  Facias. 

LANDLORD  AND  TENANT:  «m  Ejectment. 

appearance  and  defence  by  landlord  in  ejectment,  131. 
saving  of  landlord's  remedies,  167. 

LEASE : 

form  of  count  upon,  for  rent  (Scbed.  B^  No.  23),  180. 
where  relief  is  granted  in  ejectment  for  forfeiture,  256. 

LEASEHOLDS : 

protection  of  purchasers  of,  against  forfeitures  ibr  prior  breaches 
of  covenants  to  insure,  267. 

LEAVE : 

and  licence,  plea  of,  may  be  pleaded  with  other  pleas  without 
leave,  72. 
form  of  plea  of  (Scbed.  B.,  No.  44),  182. 

to  defend  after  judgment  for  nonappearance  to  writs  specially 
indorsed,  29. 

to  plead  and  demur,  70. 

to  plead  several  matters,  70,  71,  72. 

what  pleas  may  be  pleaded  without,  72. 

necessary  in  some  cases  for  pleas  to  new  assignment,  73. 

to  appear,  and  to  proceed  in  proceedings  under  Summsry  Pro- 
cedure on  Bills  of  Exchange  Act,  Me  Bills  of  Exchange. 

to  waive  plea,  301. 
to  proceeds  tee  Judges'  Order. 

where  address  of  defendant  appearing  in  person  is  illusory,  32. 

LEVY: 

against  the  garnishee  by  judgment  creditor,  234. 
of  costs  of  action  and  suggestion  by  defendant  on  default  of 
plaintiff  to  proceed  in  action,  after  death  of  either  party,  247. 

LIBEL: 

how  to  declare  in  actions  for,  66. 

form  of  count  for  (Sched.  B.,  No.  33),  181. 

plea  of  payment  into  court  in  actions  for,  62,  64. 

paying  money  into  court  in  actions  for,  in  newapapers,  frc,  64. 

LIEN: 

rights  of  persons  having,  in  cases  of  attachment,  234. 
of  third  party  on  debt  sought  to  be  attached,  proceedings  in  case 
of,  277.    See  Attachment. 

LIMITATION :  tu  Statute. 

LIQUIDATED  DEMANDS: 

special  indorsement  of,  on  writ  of  summons,  27. 
judgment  by  default  for,  final,  76. 

LOCAL  COURTS :  aee  Inferior  Courts. 

LONDON  AND  MIDDLESEX:  «ee  County. 

LONDON  GAZETTE : 

publication  of  order  in,  for  the  extension  of  C.  L.  P.  Acts  to 
courts  of  record,  166,  266,  283.     See  Bills  of  Exchange. 

LONG  VACATION : 

pleading  during,  68. 


488  iin>Ex. 

LORD  OF  MANOR: 

order  on,  to  allow  inspection  of  coart  rolls,  807. 

LORDS,  HOUSE  OF: 

A  court  of  appeal,  215. 

LOSING  AND  FINDING: 

statement  of,  in  pleading,  to  be  omitted,  46. 

LOST  INSTRUMENTS: 
actions  on,  246. 

LUNATIC: 

personal  sendee  of  writ  on,  necessary,  II.    See  Noir  Compos 

Mentis. 
where  tenant  in  possession  is,  128. 

MACHINERY : 

inspection  of,  under  Patent  Law  Amendment  Act  (1852),  231. 

MALICIOUS  ARREST : 

payment  into  court  in  action  for,  not  allowed,  (SI, 

MANDAMUS : 

indorsement  of  intention  to  apply  for,  on  writ,  7* 

embarrassing  return  to,  49. 

amendment  of  proceedings  in,  160. 

action  for  writ  of«  to  enforce  the  performance  of  duties,  235. 

declaration  in  such  action,  what  to  allege,  235. 

pleadings  and  other  proceedings  therein,  236. 

form  of  judgment  for  pUintiff  af^er  verdict  that  writ  issae,  396. 

form  of  writ  of  inquiry  after  issue  of  writ,  396. 

co«U,  236. 

issue  of  peremptory  writo^  286. 

form  of  writ  of,  236. 

force  and  effect  of,  236. 

may  be  enforced  by  attachment,  236. 

or  the  court  may  order  the  act  to  be  done  at  th«  defendant's 
expense,  286,  237. 
prerogative  writ  of,  preserved,  287. 
proceedings  for,  accelerated,  237. 

provisions  of  the  Common  Law  Procedure  Acts  applied  to,  237. 
when  issued,  must  command  payment  of  costs,  278. 

MARGIN : 

of  demurrer,  matter  to  be  stated  in,  78,  74. 

amending  statement,  74. 

of  plea  of  judgment  recovered,  statement  to  be  made  in,  301. 

MARKSMAN,  may  sign  indorsement  of  service  of  writ,  but  should  not 
serve,  10. 

MARRIAGE : 

effect  of,  on  proceedings  in  action,  103,  249.    See  Abatement. 
not  to  abate  action,  109. 
nor  proceedings  in  error,  124. 

fonn  of  counts  for  breach  of  promise  of  (Sch^d.  B.,  Nos.  19,  20), 
179. 

MASTER : 

meaning  of  the  word,  164,  253,  282. 

of  ship  and  merchant  seaman*  eee  Agregiiknt. 

of  the  court,  notice  of  appeal  to  be  given  to,  215,  216. 


INDEX.  489 

MASTER^amtimted. 

ezamioadon  of  witncwes  by,  218,  220. 

power  to  adjourn,  219. 

examination  of  the  parties  or  their  attorneys  by,  228,  229. 

depositions  to  be  kept  in  their  office,  229. 

may  make  a  special  report,  230. 

examination  of  judgment  debtor  by,  281. 

debt-attachment  book  to  be  kept  by,  235, 

provisions  as  to,  extended  to  the  protbonotaries  of  the  Palatinftte 

Courts,  254. 
inquiry  of  damages  before,  76,  77. 
rules  as  to  his  duties,  &c.,  336. 
office  of,  when  to  be  open,  336. 
directions  to  the  masters  of  the  Courts  of  H.  T.  1853.  .409. 

MATERIAL  TO  ISSUE,  fact  sought  to  be  established  must  be,  in 
order  to  allow  of  evidence  being  adduced  to  contradict  a  witness 
who  has  denied  a  previous  conviction,  &c.,  210. 

MATTERS  IN  DIFFERENCE,  all,  not  the  sulyect  of  a  compulsory 
reference,  186. 

MATTERS  REFERRED  under  compulsory  reference,  ie«  Remitting. 

MAYOR,  writs  issued  against  corporations  aggr^;ate  may  be  served  on, 
or  on  clerk,  treasurer  or  secretary,  10. 

MEMORANDUM  of  time  for  service  on  writ  of  summons,  3. 
of  error  in  record,  114. 
of  error  in  fact,  121. 
on  writ  under  Summary  Procedure  on  Bills  of  Exchange  Act,  289. 

MERCANTILE  LAW  AMENDMENT  ACT,  the,  291. 

MERCHANT  SEAMAN  and  Master  of  Ship,  tee  Agrebment. 

MERCHANTS'  ACCOUNTS,  limitation  of  actions  for,  296. 

MERCHANT  SHIPPING; 
repeal  act,  1854.. 246. 

powers  of  Court  of  Chancery  under,  conferred,  280. 
what  a  home  port  with  reference  to  repairs  of  ships,  295. 

MERITS  : 

affidavit  of,  for  leave  to  defend  after  judgment  for  non-appearance, 

29. 
and  to  set  aside  judgment  where  pleas  are  pleaded  without  leave, 

72,  73. 
in  proceedings  under  Summary  Procedure  on  Bills  of  Exchange 

Act,  286,  287. 

MESNE  PROFITS,  154,  155 :  tee  Ejectment. 
when  costs  are  recoverable  in  action  for,  133. 

MILEAGE  included  in  amount  of  costs  indorsed  on  writ  specially  in- 
dorsed, 299. 

MILL  STREAM  : 

form  of  count  for  diverting  (Sched.  B.  No.  30),  180. 

MINUTE  of  relief  to  be  indorsed  on  lease,  258. 

MISCELLANEOUS  rules  of  practice,  386. 

Y  5 
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MISDEMEANOR: 

proof  of  cooTiction  of  witness  for,  admissible  In  evidence  bj 

opposite  party,  209. 
form  of  certificate,  209. 

MISJOINDER :  gee  Joi if dbr — Ambhdkent. 
introductory  observations,  vii. 
of  parties,  amendable  before  or  at  trial,  8. 
of  plaintiffs,  not  faul,  271. 
judgment  may  be  for  one  or  more,  271. 
defendant's  right  of  set-off  in  such  case,  271. 
no  other  action  for  same  claim,  271. 
See  JOINDER. 

MISNOMER:  Me  Name — Amendment. 

M I  STAKE :  relief  by  superior  courts  where  coTenant  to  insure  broken 
by,  257. 
relief  in  equity  against,  242. 
issue  of  wrong  form  of  writ  by,  25. 

MITTIMUS  to  County  Palatine  unnecessary,  84. 

MONEY : 

pajring  into  and  taking  out  of  court,  62—66. 
where  sum  of,  recovered,  distinction  in  judgment  between  debt 
and  damages  unnecessary,  7S. 

MONEY  LENT,  PAID  AND  RECEIVED: 
forms  of  counts  for  (Sched.  B.  Nos.  3,  4,  5),  178. 

MONTH,  in  statutes,  is  a  calendar  month  in  general,  7* 

MORTGAGEE: 

ejectment  by,  157.    See  Ejectment. 

saving  in  &vour  ot,  where  landlord  proceeds  in  ejectment  for 
non-payment  of  rent,  147. 

MORTGAGOR: 

on  rendering  principal,  interest  and  costs,  may  compel  mortgagee 

to  reconvey,  167. 
when  application  should  be  made,  158. 
in  what  cases  application  may  be  made,  158. 
where  right  of  reidemption  is  in  issue,  this  cannot  be  done,  158. 

MOTION :  tee  Appeal. 

examination  of  witnesses  and  production  of  documents  on  the 

hearing  of,  218. 
founded  on  affidavit,  affidavits  in  answer  upon  new  matter  may  be 

made  on,  218. 
time  for  applying  to  court  for  leave  to  make  such  affidavits,  218. 
in  arrest  of  judgment  or  for  judgment  non  obetante.  111,  112,  113. 
for  new  trial^  to  enter  verdict  or  nonsuit,  in  arrest  of  judg-ment, 

or  for  judgment  non  obstante,  not  allowed  after  four  days  from 

trial,  312. 
setting  down  of,  by  suitor  in  person,  312. 
postponement  of,  313. 

MUTUAL  PROMISES,  unnecessary  to  state  in  pleadings,  4,  6. 


NAME: 

of  plaintiff  and  defendant,  how  stated  in  summons,  2. 
of  tenant  in  possession,  how  described  in  ejectment,  125. 
of  claimants  in  ejectment,  126. 
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NEGLECT  of  plaintiff  to  bring  on  issues  for  trial,  82,  83. 

NEGOTIABLE  INSTRUMENT: 

order  that  loss  of,  shall  not  be  set  up  as  a  defence  to  action  on, 
provided  an  indemnity  is  given,  246. 

NEVER  INDEBTED; 

plea  of,  inadmissible  in  actions  on  bills  or  notes,  S7S. 

NEW  ASSIGNMENTS : 

only  one  allowed  to  be  pleaded  in  respect  of  same  cause  of  action, 

7«. 
pleas  to,  78. 
forms  of  pleas  of  (Sched.  B.,  Nos.  55,  56,  57),  183. 

NEW  MATTER,  affidavits  of,  on  motions,  218. 

NEWSPAPERS : 

service  of  writs  upon  printers,  &c.  of,  18. 
paying  money  into  court  on  libels  in,  62,  64. 

NEW  TRIAL :  aee  Error— Motion— De  Novo, 
rules  of  practice  as  to,  312. 
not  to  be  granted  by  reason  of  the  ruling  of  any  judge  that  the 

stamp  upon  any  document  is  sufficient,  or  that  the  document 

does  not  require  a  stamp,  213. 
grounds  for  granting,  to  be  stated  in  the  rule  nisi,  214. 
when  granted  on  the  ground  that  the  verdict  was  against  evidence, 

the  costs  of  the  first  trial  shall  abide  the  event,  217. 
principles  guiding  court  to  grant  in  such  case,  217. 
appeal  on  motions  for,  215.    See  Appeal. 
motion  for,  where  plainutt'  has  died  since  the  trial,  214^ 
cosu  of,  313. 

NIL  DEBET,  abolished,  374. 

NISI  PRIUS: 

the  record  of,  not  to  be  sealed  or  passed,  84. 

but  delivered  to  proper  officer  of,  84. 

annexing  particulars  to,  84. 

copy  of  panel  of  jurors  to  be  annexed  to,  85. 

power  of  judge  at,  to  amend  proceedings,  159. 

record,  form  of,  338. 

record,  form  of,  on  issue  of  fact  to  be  tried  by  judge,  381. 

officers  act,  421. 

NOLLE  PROSEQUI,  entry  of  on  taking  money  out  of  court,  %^. 

NON-ASSUMPSIT: 

effect  of  plea  of,  373. 

inadmissible  in  actions  on  bills  and  notes,  374. 

NON  COMPOS  MENTIS,  disability  on  account  of  being,  in  pro- 
ceedings in  error,  113. 

NON-APPEARANCE  :  tte  Appearance — Indorsement. 

NON-INSURING,  ejectment  for,  tee  Relibp. 

NON-DETINET,  375. 

NON  EST  FACTUM.  374. 
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NON-JOINDER :  tee  Amendment — Joinder— Decla  rati  oh. 
introductory  observations,  yii. 

of  defendants,  after  notice  of  otgectioii  or  plea  in  abatement,  may 
be  amended,  3b 

NON  OBSTANTE  VEREDICTO:  «8«  Motion. 

on  motion  for  judgment,  matter  omitted  in  pleading  may  be 

suggested,  111. 
effect  of  judgment  of,  112. 
costs  upon,  112,  113. 

NON-PAYMENT  of  rent,  ejectment  for,  ««e  RBLiEf— Ejectment. 

NON  PROS  : 

for  not  suggesting  or  assigning  error,  118. 

NONSUIT : 

statute  as  to  judgment  as  in  case  of,  repealed,  Sl» 

proceedings  by  suggestion  of  neglect  to  cry,  aabatitated  for, 

81,  82. 
in  ejectment,  9te  Ejectment. 
motion  to  enter,  312.    See  Motion. 

NOT  GUILTY : 

form  of,  in  actions  for  wrongs  (Scbed.  B.,  No.  44)^  182. 

operation  of,  375,  376,  377. 

may  be  pleaded  wttb  otber  pleas  witboot  leave,  72. 

NOT  POSSESSED : 

where  injury  to  property  is  complained  of,  may  be  pleaded  with 
other  pleas  without  leave,  72. 

NOTE :  eee  Bills  of  Excbanoe. 

of  receipt  of  memorandum  by  Master  in  proceedings  in  error,  115. 
supersedeas  from  service  of,  115. 

NOTICE : 

to  declare,  tet  Declaration. 

to  plead,  new,  unnecessary,  after  amendment  of  pleading,  75.  See 
Plea. 

to  reply,  iee  Replication. 

to  rejoin,  »ee  Rejoinder. 

substituted  for  rules  to  declare,  frc.,  49. 

to  try  by  special  jury,  ue  Jury. 

of  writ  of  summons,  unnecessary  to  mention  form  of  action  in,  3. 

not  to  appear,  where  there  is  an  irregularity  in  the  writ,  &c.,  13. 

of  appearance,  after  time  speci6ed  in  writ»  31. 

of  non-joinder  of  plaintiff,  37>  39. 

of  intention  to  proceed,  defendant  entitled  to  after  a  y«ar  from 
last  proceedings,  57. 

by  execution  creditor,  not  to  discbarge  from  eostody,  98. 

in  writing,  an  appearance  to  writ  of  revival,  102, 103. 

form  of,  to  sheriffs,  407* 

indorsement  of,  on  writ  in  contract,  of  application  for  costs 
without  summons,  in  case  of  judgment  for  default  of  appear- 
ance, 402. 

Q/Trta/,  308,  309,310. 
time,  ten  days  in  all  cases,  78. 
form  of  notice,  79. 

exceptions  as  to  remanets  in  Londbn  and  Middlesex,  78. 
necessary  in  case  of  remanet  at  assizes,  78. 
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NOTICE— con/jniteif. 

Of  Trial — continued, 
to  whom  to  be  given,  79. 
where  to  be  given,  79. 
effect  of  not  giving,  79. 
short  notice,  79. 

of  continuance  in  town  causes,  79. 
irregular  notice  of  trial,  80. 
countermand  of,  when  to  be  given,  80. 
not  countermanding  in  time,  rule  for  costs  in  case  of,  80. 
excuse  for  not  going  to  trial,  81. 
rule  for  costs  of  the  day  for  not  proceeding  to  trial,  80. 
affidavit  to  obtain  rule,  80. 
to  plaintiff  to  try  cause,  81. 
in  what  cases  defendant  may  give  notice,  82. 
when  notice  to  be  given,  82. 
neglect  of  plaintiff,  83. 

suggestion  of  plaintiff's  neglect  on  the  record,  83. 
in  case  of  death  of  party,  83. 
subsequent  proceedings,  81. 
to  admit  documents  in  evidence,  tee  Admission. 
to  produce  documents,  in  respect  whereof  notice  to  admit  has  been 

given,  93. 
form  of,  93. 
service  of,  93. 
|)roof  of  service,  94. 
affidavit  of  service  of,  98,  94. 
in  proceedings  in  error,  tee  Error. 
in  ejectment,  tee  Ejbctmeht. 
rules  as  to  service  of  notices,  333,  401. 

Qf  Jnquirf : 
ten  days  in  all  cases,  73. 
to  appoint  arbitrator,  umpire,  or  third  arbitrator ;  if  not  complied 

with,  judge  may  appoint,  190. 
to  appoint  arbitrator,  where  duty  of  such  party  to  appoint  one, 

191,  192. 
f^ appeal  against  decision  of  the  court  on  motions  for  new  trial, 

&c.,  to  be  given  in  writing,  216,  216. 
to  be  a  stay  of  execution,  216. 
of  appeal  in  proceedings  for  relief  against  forfeiture  under  C.  L. 

p.  Act,  I860.. 260. 
to  be  a  stay  provided  bail  be  given,  260. 
to  ther\ffi  of  renewal  of  writ  of  execution,  97. 
</ pottponement  of  motions,  313. 

of  intention  to  proceed,  337.    See  Proceedings.  , 

at  the  foot  of  writ  of  subpoena,  and  warrant  ef  citation  to  be 

served  out  of  the  jurisdiction  of  court,  406. 

NOTING  BILL: 

expenses  of,  recoverable  only  where  indorsed  on  writ  in  proceed- 
ings under  Summary  Procedure  on  Bills  of  Exchange  Act,  28, 
287. 

OATH :  tee  Perjury. 

affirmation  in  lieu  of,  in  certain  cases,  205.    See  ArpiRMATioN. 
offder  for  examination  of  witness  on,  who  refuses  to  make  an  affi- 
davit, 220, 221. 
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OCCUPATION : 

of  plaintiff,  tee  PLAiifTiPr. 

OFFICE : 

copies  of  depositiont  of  witnesses  may  be  given  out,  229,  2S0. 
Duisters',  when  to  be  opened,  336. 

OFFICER:  see  Iictebpleader. 

of  court,  rules  for  goTemment  oi,  168. 

at  nisi  prius,  act  regulating  duties  of,  421. 

of  the  Chief  Justice  or  Chief  Baron  to  appoint  persons  to  attend 

the  trial  of  causes  when  two  courts  sitting  at  the  same  time,  1 85. 
having  custody  of  the  records,  certificate  of  conviction  by,  209. 
of  the  court,  reference  of  matters  of  account  to,  186,  187. 
to  call  attention  of  the  judge  to  any  omission  or  sufficiency  of  the 

stamp  on  documents,  211. 
to  give  receipt  for  the  stamp  duty  and  penalty  paid  to  him,  211, 21 2. 
and  to  make  an  entry  of  the  payment  in  a  book,  212. 
and  to  make  a  return  of  to  the  Commissioners  of  Inland  Revenue 

of  the  monies  received  by  him,  212. 
and  to  pay  monies  to  the  Receiver  General,  212. 
Cy  Body  Corporate : 
order  on,  to  answer  on  affidavit  as  to  documents  in  the  possession 

or  power  of,  221. 
to  answer  interrogatories,  226. 
Presiding  eU  Trial : 
certificate  of,  on  record  or  writ  of  trial,  &c.,  to  deprive  plaintiff 

of  costs  where  less  than  6L  recovered  by  verdict,  279. 

OMISSION : 

in  writ  of  summons,  amendment  of,  2,  24. 

Q^  Stamp  on  Document* : 
duty  of  the  officer  of  the  court  to  call  the  attention  of  the  judge 
to,  211. 

ORAL  EXAMINATION : 

of  witnesses  by  order  of  the  court  or  judge,  218,  219. 
of  parties  or  their  attornies  in  case  of  omission  to  answer  inter- 
rogatories, 228. 
of  judgment  debtor,  231. 

ORDER :  tee  Judge's  Order — Execution — Injunction — Rule. 

ORDERS : 

rules  as  to,  832. 
See  Sbrvicb. 

OUSTER :  tee  Joint  Tenant. 

OUTLAWRY  > 

distringas  to  proceed  to,  abolished,  27. 

OVERSTATEMENT : 

of  debt  in  indorsement  on  writ,  6. 

OYER: 

of  deeds  or  other  documents  abolished,  50,  51. 

PALATINATE  COURTS:  tee  Durham  and  Lancaster— Pala- 
tine Counties. 
provisions  relating  to  the  superior  courts,  applicable  to  pro- 
ceedings in,  165—168,  253,  282,  283. 
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PALATINATE  COURTS— roft^tiiiiri/. 

provisions  as  to  masters  of  the  superior  courts  to  apply  to 

prothonotaries  of,  254,  282. 
appeal  from,  to  the  Court  of  Queen's  Bench  on  motions  for  new 

trials,  &&,  254,  288. 

PALATINE  COUNTIES :  Mee  Palatinate  Courts. 
all  writs  to  extend  to,  95. 
records  for  trial  at,  84. 
provisions  applicable  to,  165 — 168,  258,  282,  283. 

PANEL  :  M«  JuRT. 

PAPER : 

special,  802. 

PARLIAMENT: 

proceedings  in  error  before,  119,  120. 

PAROCHIAL: 

books,  inspection  of,  225. 

PARTICULARS :  aee  Credit. 

of  demand,  27,  52,  b^^  59,  303,  375. 

costs  of  summons  when  not  delivered  with  declaration,  803. 

pleading  after  delivery  of,  59,  304. 

special  indorsement  of,  on  writ  of  summons,  27. 

forms  of,  for  special  indorsement  (Sched.  A.,  No.  4),  171. 

special  indorsement  to  stand  for,  27.  • 

of  plaintiff's  name  and  address  by  attorney  on  demand,  5. 
before  appearance,  304. 
in  ejectment,  125, 132. 

Set  Ejectment. 
annexing  of,  to  record,  84. 
of  set-off,  303. 

PARTIES : 

joinder  of,  tee  Joinder. 

death  of,  iet  Abatement. 

marriaffe  of,  tee  Marriage. 

proceedings  by,  to  compel  the  continuance  or  abandonment  of 
action,  247—249. 

proceedings  in  error  where  a  change  of,  since  judgment,  114. 

character  of  nominal,  in  actions  not  in  issue,  373. 

to  bill  or  note,  writ  under  Summary  Procedure  on  Bills  of  Ex- 
change Act  may  issue  against  all,  287. 

PART  PAYMENT : 

by  one  of  several  co-contracters,  effect  of,  297. 

PARTY  WHO  BEGINS: 

right  of,  to  sum  up  evidence,  194. 

PATENT: 

inspection  of  machinery,  in  action  for  the  infringement  of,  231. 

injunction  to  restrain  infringement  of,  239. 

form  of  count  for  infringement  of  (Sched.  B.,  No.  31),  180. 

PAUPERS: 

rules  as  to  actions  by,  327. 

^rsons  admitted  to  sue  in/ona4  pauftm  not  entitled  to  costs,  378. 
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PAYEE : 

against  maker  of  a  note  or  drawer  of  a  bill,  forma  of  counts  by 
'(Sched.  B.,  Nos.  15,  18),  179. 

PAYMENT :  tee  Non-Pa yment—P art  Patmevt. 
must  be  pleaded  in  bar,  375. 
to  plaintiff  of  debt  and  costs  indorsed  witbin  four  da3rB,  etey  of 

proceedings  on,  6. 
into  court  of  tender  necessary  to  entitle  defendant  to  costs,  if  no 

more  is  recovered,  7. 
pleas  of  payment  and  set-off  to  be  taken  distributively,  67. 
may  be  pleaded,  together  with  other  pleas,  without  leave,  72. 
form  of  plea  of  (Sched.  B.,  No.  40),  181. 
into  court,  62. 

admits  a  cause  of  action,  62. 
rules  of  practice  as  to  payment  into  court,  SOI. 
in  what  actions  allowed,  62. 
in  respect  of  damages  claimed,  63. 
for  libels  in  newspapers,  62,  64. 
in  respect  of  one  of  several  counts,  63. 
no  other  defence  allowed  with,  63. 
by  justices,  64. 
amount  paid  in,  64. 

into  court  upon  bonds  and  in  detinue,  274. 
into  court  under  the  Summary  Procedure  on  Bills  of  Exchange 

Act  for  leave  to  appear  and  defend,  28#. 
form  of- such  plea,  64. 
amendment  of  plea,  64. 
no  rule  or  order  to  pay  money  in,  66. 
except  in  cases  of  one  or  more  of  several  defendants,  65, 
to  whom  paid,  65. 
taking  sum  out  of  court,  65. 
in  case  of  plaintiff's  death,  66. 
proceedings  by  plaintiff  after  plea  of,  65. 
replication  to  taxing  money  out  of  court  in  satisfaction,  65. 
replication  of  damages  ultra  and  nolle  prosequi,  66. 
into  court  by  garnishee  of  amount  of  debt,  proceedings  in  default 

of,  233,  234. 
into  court  in  replevin,  273. 
effect  of,  274. 
by  the  garnishee  to  Judgment  creditor,  to  be  a  discharge  to  him  as 

against  the  judgment  debtor,  234. 
forms  of  writs  of  execution  for,  343 — 369. 

PENAL  ACTIONS: 

compounding,  326. 

PENALTIES: 

for  false  affirmation  or  declaration,  206,  246. 
to  be  paid  on  having  unstamped  document  stamped  at  the  trial, 
211. 

PEREMPTORY  WRIT  OF  MANDAMUS  : 

issuing  of,  after  judgment  in  action  for  mandamus,  236. 
to  have  same  effect  as  a  peremptory  writ  of  mandamus  issued  bj 
the  Queen's  Bench,  236. 

PERIODICAL : 

payment  into  court  io  case  of  libel  ki,  64. 
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PERFORMANCE  OF  CONDITIONS  PRECEDENT : 
form  of  averment  of  (Sched.  B.  No.  22),  52. 
denial  of  must  be  specific,  62. 

PERJURY: 

persons  making  false  affirmation  or  declaratiaii  in  lieu  of  oath, 
guilty  of  and  liable  to  penalties  for,  206. 

persons  giving  false  evidence  upon  examination  or  on  anj  affida- 
vit in  proceedings  under  C.  L.  P.  Act,  1854^  liable  to  penalties 
for,  246. 

in  affidavit  before  consul,  26. 

PERSON : 

indorsement  on  writ  where  plaintiff  sues  in,  4. 
defendant  appearing  in,  must  give  address,  31. 
motion  by  suitor  appearing  in,  313.    See  Motion. 

PERSONAL : 

action,  how  commenced,  1. 

attendance  of  witnesses,  process  to  compel,  when  out  of  the  juris- 
diction, 405. 

property,  inspection  of,  by  the  jury,  parties  or  witnesses,  230. 

service  of  wnt  of  summons,  tee  Writ  of'Summons. 

service  of  writ  under  Summary  Procedure  in  Bills  of  Exchange 
Act,  285. 

PLACE  OF  ABODE : 
meaning  of,  5. 
of  plaintiff,  tee  Plaintiff. 

PLAINTIFF : 

or  defendant,  tee  Parties. 
death  of,  tee  Abatement — Action — Error. 
misjoinder  and  nonjoinder  of,  tee  Joinder — Misjoinder. 
marriage  of,  tee  Husband  and  Wife. 
indorsement  on  writ  where  he  sues  in  person,  4. 
possession,  occupation  or  quality  and  place  of  abode  of,  how 
ascertained  from  attorney,  5. 

PLEA  :  tee  Pleading — Notice. 
rules  to  plead,  abolished,  57. 
notice  to  plead  indorsed  on  declaration  or  delivered  separately 

sufficient,  57. 
how  given,  58. 

time  to  plead  eight  days,  unless  ftirther  extended,  6%, 
irregular  notice,  57* 
how  computed,  58. 
during  the  long  vacation,  58. 
after  amendment,  75. 
after  delivery  of  particulars,  59. 
commencement  of,  59,  181. 
conclusion  of,  60. 

prayer  of  judgment  unnecessary  to,  59. 
addressed  to  part  only  of  the  declaration,  60. 
felse,  frivolous,  or  sham,  47,  48. 
several  pleas,  70,  71,  372.    See  Several  Countb. 
affidavit  of  truth  of,  when  requisite,  70,  71. 
judge's  order  to  plead  several,  sufficient,  71. 
objections  to  allowance  of,  heard  on  summons,  72. 
when  leave  to  plead  several,  may  be  refused,  71. 
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PLEA — continued, 

what  pleas  may  be  pleaded  together  without  lea^e,  72. 

when  several  pleaded  without  leave,  judgment  may  be  signed,  72. 

if  good  in  substance,  unobjectionable,  though  treating  declaration 

as  framed  for  breach  of  contract  or  wrong,  67. 
to  be  construed  distrtbutively,  67. 

formerly  so  construed  in  ejectment,  134u 
may  be  traversed  generally  or  specially,  68. 
not  to  be  repeated,  73. 
signature  of  counsel  not  required,  72. 
may  not  be  waived  without  leave,  801. 
of  payment  into  court,  9ee  Payment. 
to  new  assignments,  73. 

of  puis  darrien  continuance,  tee  Puis  Darrien  Continuance. 
to  actions  partaking  both  of  breach  of  contract  and  wrong,  67. 
of  matter  subsequent  to  action,  60. 
in  abatement,  tee  Abatement. 

See  Traverse. 
delivery  of  interrogatories  with  the,  226. 
of  equitable  defence,  240,  241.    See  Equitable  Defences. 
form  of,  in  proceedings  against  garnishee,  394. 

PLEADING  :  $ee  Equitable  Defences — Injunction. 
introductory  observations  on,  zi. 
general  language  and  form  of,  46. 
to  be  construed  distributively,  67. 

fictitious  or  needless  statements  in,  to  be  omitted  or  amended,  46. 
framed  so  as  to  embarrass  fair  trial  to  be  struck  out,  47. 
false,  frivolous,  sham  or  for  delay  or  embarrassing,  47,  48. 
title,  date  and  entry  of,  50. 
profert  and  oyer  abolished,  50. 
setting  out  documents  mentioned  or  referred  to  in,  51. 
forms  and  examples  of,  75. 

formal  commencements  and  prayer  of  judgment  unnecessary,  59. 
performance  of  conditions  precedent,  how  averred,  51,  52. 
form  of  such  averment  (Sched.  B.,  No.  22),  52,  179. 
express  colour  in,  unnecessary,  69. 
pleading  and  demurring  together,  69. 
of  several  matters,  70. 
after  amendment,  75. 
after  delivery  of  particulars,  59. 
new  assignment,  73. 

to  be  left  at  address  of  defendant  who  appears  in  person,  31. 
suggestion  of  death  of  parties  in  proceedings  in  error,  123. 
not  to  be  delivered  in  Long  Vacation,  58. 
rulee  qf  Trinity  Term,  1858 . .  370.     See  Rules. 

several  counts  on  same  cause  of  action  not  allowed,  872. 

nor  several  pleas  or  subsequent  pleadings,  avowries  or  cognizances 

founded  on  same  ground  of  answer  or  defence,  372. 
application  to  strike  out  in  such  cases,  and  discretionary  power  of 

court  or  judge,  372. 
costs  where  rule  is  violated,  372. 

venue  to  be  stated  in  margin  and  not  in  body  of  declaration,  373. 
character  in  which  plaintiff  or  defendant  is  stated  on  the  record 

to  sue  or  be  sued  in  certain  actions  not  to  be  considered  as  in 

issue,  373. 
in  actions  on  simple  contract,  operation  of  non  assumpsit,  or  plea 

traversing  contract,  373. 
examples,  373.' 
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in  actions  on  bills  and  notes,  non  assumpsit  and  never  indebted, 

inadmissible,  374. 
in  all  actions  on  contract,  and  on  specialties  and  covenants,  and 
in  tort,  matters  in  confession  and  avoidance  to  be  specially 
pleaded,  374-376.     * 
in  actions  on  policies,  averment  of  interest  of  assured,  874. 
operation  of  non  est  factum,  374. 
ml  debet  abolished,  374. 
advantage  of  giving  credit  in  particulars,  875. 
payment  must  be  pleaded,  375. 
plea  of  non  detinet,  operation  of,  375. 
in  tort,  operation  of  not  guilty,  375. 
in  actions  of  trespass  to  land-~designation  of  the  close  in  the 

declaration  ;  operation  of  not  guilty,  376. 
in  same  actions  denial  of  possession,  376. 
in  actions  for  conversion  operation  of  not  guilty,  877* 
manner  of  pleading  general  issue  by  statute,  377. 
manner  of  pleading  a  defence  that  has  arisen  after  action,  and 
plaintiff's  liberty  to  confess  the  same,  377. 

award  of  repleader  or  trial  de  novo  in  error,  377. 

costs  in  error,  378. 

power  to  allow  interest  in  error,  878. 

error  in  judgment  with  respect  to  costs,  878. 

costs  in  ejectment  in  case  of  nonsuit,  or  defendant  not 

appearing,  378. 
entries  and  continuances  by  way  of  imparlance,  &c.,  on 

record  or  in  pleadings  abolished,  379. 
entering  of  record,  interlocutory  and  final  judgments,  379. 
examples  of  forms  of,  75. 
where  a  writ  of  mandamus  is  claimed,  236. 
as  to  questions  by  consent  without:  ae€  Questions— Time — 

Traverse — Issue — Form. 
rules  of  practice  as  to  and  service  of  pleadings,  300,  301,  401. 

PLENE  ADMINISTRAVIT 

and 
PLENE  ADMINISTRAVIT  PRATER 

pleadable  with  other  pleas  without  leave,  72. 

PLURIES  WRITS : 
abolished,  8. 

POINT  RESERVED  AT  TRIAL :  tee  Apfeal. 

POINTS  TO  BE  ARGUED : 

delivery  of,  to  the  judges,  802. 

POLICY  OF  INSURANCE :  $€€  Insurance. 
PORT :  tee  Home  Port. 

POSSESSION : 

of  land,  delivery  of,  pursuant  to  award,  193. 

vacant,  what  is,  in  proceedings  in  ejectment,  124,  125. 

service  of  writ  in  such  case,  127. 

POSTEA : 

indorsement  of  order  for  amendment  on,  88. 
form  oif  on  verdict  for  plaintiff  in  a  town  cause,  388. 
the  like,  where  cause  is  tried  at  assizes,  389. 
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POSTEA— «oR^tiitt«(2. 

where  issue  of  fact  tried  by  judge,  381,  382,  388,  387. 
in  action  against  garnishee,  394. 

POSTPONEMENT : 
of  motions,  313. 

POUNDAGE : 

sheriffs,'  96. 

PRECIPE : 

form  of,  for  writ  of  summons,  3.. 
for  renewal  of  writ,  8,  9. 

PRACTICE,  RULES  OF :  «ea  Rules. 

PRAYER : 

of  judgment,  unnecessary,  59. 

PRECEDENT : 

conditions  may  be  averred  generally,  62. 

PRECEPT:  MfJuRT. 

PRELIMINARY  OBJECTION : 

to  appeal,  time  for  objecting,  218. 

PREMISES : 

inspection  of,  by  the  jury,  parties  or  witnesses,  230. 
description  o(  in  ejectment,  125. 

PREROGATIVE  WRIT: 

of  mandamus  preserved,  237. 
proceedings  for,  accelerated,  237* 

provisions  of  the  Common  Law  Procedure  Acts  applied  to  plead- 
ings and  proceedings  upon,  287* 

PREVIOUS  CONVICTION : 

of  witness  for  felony  or  misdemeanor,  proof  of,  when  may  be 
given,  209. 

PREVIOUS  STATEMENT: 

of  witnesses,  examination  as  to,  for  the  purpose  of  contradictiooy 
206—209. 

PRINCIPAL  AND  SURETY : 

relief  in  equity  in  proceedings  relating  to,  244. 

PRINTERS,  &c.  of  newspapers  i  tee  Newspaper. 

PRISONERS : 

rules  as  to  and  proceedings  agttnst,  827* 

service  of  summons  on,  11, 

actions  against,  84. 

discharge  of,  from  custody.    See  Execution. 

proceedings  to  charge  in  execution,  98. 

PROCEDURE : 

summary,  on  bills  of  exchange.    See  Bills  op  Exchamok. 

PROCEEDINGS : 

at  the  trial,  194. 

speeches  to  the  jury,  194. 

adjournment,  195; 

how  C.  L.  P.  Acts  to  be  cited  in,  25&    See  Titlb. 
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VROCEEm^GS—ctmHnued. 

service  of,  401.    See  Service. 
judp;e8  may  frame,  &c.    See  Rules. 

Dotice  of  intention  to  proceed  v^ere  bo  proeeedkiga  for  a  jrear, 
337. 

PROCESS :  tee  Court  of  Error. 
jury,  abolished,  84. 

PROCHEIN  AMY: 

suing  by,  31.    See  Special  Admission. 

PRODUCTION  OP  DOCUMENTS :  tee  Notice. 

judge's  order  for,  at  hearing  of  motion  or  summons,  219. 
of  original  records,  307. 

PROFERT : 

and  oyer  abolished,  50,  51. 

PROFESSION  of  plaintiff:  tee  PLAiNTirr. 

PROMISES : 

statement  of,  in  pleading,  46. 

PROMISSORY    NOTE:   tee   Wbittbm    InsTROitBiiTs— Bills    of 

Exchange. 

PROOF : 

of  affidavit  taken  before  consol,  26. 
of  admissions,  92. 
of  service  of  notice  to  produce,  93. 
See  Evidence. 

PROPERTY: 

inspection  of  any  real  or  personal,  by  the  jury,  party  or  witnesses, 
23a 
See  Not  Possessed. 

PROPRIETOR : 

of  newspaper,  se0  Newspaper. 

PROTHONOT ARIES  OF  PALATINATE  COUKTS  : 

provisions  as  to  masters  of  the  superior  courts  to  he  applicable 
to,  254. 

PROVISO : 

trial  by,  90,  310. 

PUBLIC : 

company,  tee  Compant. 

documents,  inspection  of,  225. 

PUBLISHER: 

of  newspaper,  tee  Newspaper. 

PUIS  DARRIEN  CONTINUANCE : 

when  and  how  to  be  pleaded,  61,  377. 

effect  of  plea,  61. 

what  defences  may  be  thus  pleaded,  62. 

how  replied  to,  61,  377. 

form  of,  when  pleaded  at  Nisi  Prius,  62. 

when  at  the  assizes,  61,  62. 
affidavit  of  truth  of,  62. 
of  bankruptcy,  110. 
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PUNISHMENT: 

of  penoni  disobeying  ipecial  writs  of  subpcens,  406. 

PURCHASERS :  tee  Leaseholds. 
of  goods,  tee  Goods. 

QUAKER: 

form  of  affirmadon  by,  242. 

QUALITY : 

of  plaintiff,  how  ascertained  from  bis  attorney,  5. 
statement  of,  in  pleading,  46. 

QUANTITY : 

statement  of,  in  pleading,  46. 

QUARE  IMPEDIT: 

writ  of,  may  not  issue,  2,  275. 

rights  enforceable  thereunder  to  be  enforced  by  summons,  2,  275. 

indorsement  on  writ  of,  intention  to  declare  in,  7,  275. 

QUASHING: 

proceedings,  power  of  the  court  of  appeal  for,  217. 
in  error,  120. 
costs  of,  in  error,  213. 

QUEEN'S  BENCH,  COURT  OF: 

jurisdiction  of,  to  grant  writs  of  mandamus,  preserved,  237. 

rule  by,  for  mandamus,  may  be  absolute  in  the  first  instance,  237. 

provisions  of  the  C.  L.  P.  Act  (1852)  to  apply  to  the  proceedings 

upon  a  prerogative  writ  of  mandamus  issued  by,  237. 
,Xo  be  the  court  of  appeal  from  the  Palatinate  Courts,  254,  283. 

QUESTIONS  :  tee  Special  Case— Issues. 

of  fact  may  be  stated  and  tried  by  jury  by  consent  without 
pleadings,  43.    See  Consent. 
in  what  actions,  44. 
error  on,  44. 

J>roof  of  interest  of  party  applying  for  order  for  case,  44. 
brm  of  issue  (Sched.  A.,  No.  ti),  172. 
proceedings  thereupon  may  be  recorded,  44. 
of  law  may  be  stated  for  the  opinion  of  the  court  without  plead- 
ings, 45. 
case  should  be  confined  to  questions  of  law,  45. 
amendment  of  special  case,  45. 
execution  may  issue  on  judgment  of  court  unless  stayed  by 

proceedings  in  error,  45. 
costs  to  follow  event  unless  otherwue  agreed,  46. 
of  fact,  trial  of,  by  judge  without  a  jury  by  consent,  184. 

power  to  order  trial  of  particular,  where  cause  is  referred  to 

arbitration,  187. 
stated  as  interrogatories,  to  be  answered  in  writing  on  affi- 
davit, 226. 
of  fact,  when  not  in  dispute  in  proceedings  in  interpleader,  judge 
may  order  a  special  case,  269. 
what,  may  be  put  to  witness  to  discredit  or  contradict,  210. 

QUO  WARRANTO: 

error  on  proceedings  in  the  nature  o^  113. 
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REAL  ACTIONS : 

commencement  of,  by  writ  of  summons,  2,  275. 

replevin  and  ejectment,  obtaining  case  by  consent  for  court  in,  4i. 

REAL  PROPERTY : 

inspection  of,  by  the  jury,  parties  or  witnesses,  230. 

RECEIPTS : 

where  money  is  paid  into,  or  taken  out  of  court,  65,  66. 

RECOGNIZANCE : 

of  bail  in  ejectment,  how  taken,  155. 

RECORD:  tee  Entry— -Nisi  Prius. 
subpoena  to  produce  original,  307. 
award  of  trial  de  novo  by  superior  court  or  court  of  error  upon 

matter  appearing  on  ;  error  on,  217* 
entry  of  pleadings  on,  50. 
of  nisi  prius  not  to  be  sealed  or  passed,  84. 
in  case  pleading  denies  its  existence,  notice  to  produce  substituted 

for  rule,  309. 
annexing  particulars  to,  84. 
annexing  panel  to,  85. 
nisi  prius,  form  of,  338,  381. 
entering  interlocutory  or  final  judgment  of,  378. 
separate,  may  be  ordered  where  different  causes  of  action  are 

joined,  42,  43. 
trial  of  records  of  the  superior  courts  in  counties  palatine,  84.    See 

Palatinate  Courts. 

RECORD,  COURTS  OF:  eee  Courts  op  Civil  Judicature. 

power  to  extend  acts  to,  255, 283,  288.    See  Courts  of  Record. 

RE-ENTRY  for  non-payment  of  rent,  proceedings  by  landlord  where 
right  of,  exists,  147,  148.    See  Relief. 

REFERENCE :  tee  Arbitration — Arbitrator. 
to  master,  of  amount  of  damages,  76,  77. 

REFEREE :  tee  Arbitrator. 

REFUSAL  of  rule  nisi,  where,  in  case  of  appeal  for,  the  rule  is  granted, 
must  be  disposed  of  by  the  court  of  appeal,  216. 
and  cause  must  be  shown  in  the  first  instance,  216. 

REGULiE  GENERALES,  299.     See  Rules. 

REJOINDER:  <fe  Pleading. 

notice  instead  of  rule  to  rejoin,  49.  * 

may  traverse  the  whole  or  part  of  a  replication,  68. 
notice  to  rejoin,  57. 

RELEASE : 

plea  of,  may  be  pleaded  with  others  without  leave,  72. 

form  of  (Sched.  B.,  Na  42),  182. 

form  of  replication  to  (Sched.  B.,  No.  51),  182. 

RELIEF: 

provisions  of  C.  L.  P.  Act,  1860,  as  to,  256—261. 
in  ejectment  for  forfeiture,  256. 
Againtt  forfeiture  for  non-payment  of  rent,  256.     See  Tenant. 
court  or  judge,  upon  rule  or  summons,  may  give,  25(>. 
but  subject  to  appeal,  256. 
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RELlEY—conHnued. 

subject  to  same  terms  as  in  Court  of  Chancery,  256. 
lease  where  granted,  256. 

Agaimt  Forfeiture  for  not  Insuring^  267. 
court  or  judge,  upon  rule  or  summons,  may  gire,  257. 
subject  to  appeal,  257. 
in  what  cases  relief  will  be  granted,  257. 
where  no  damage  and  breach  by  accident  or  mistake,  257,  258. 
not  granted  more  than  once  in  respect  of  same  covenant,  257. 
nor  after  waiver  in  favour  of  same  person,  257,  268. 
protection  of  bond  fide  purchasers  of  leaseholds  in  such  casest  257. 
to  what  leases  provisions  above  apply,  258. 
minute  of  reli^granted,  258. 

Appeal  in  tueh  Caeet  259. 
to  court  from  order  of  judge,  259. 
by  any  person  dissatisfied  with  order,  259. 
powers  of  court  on,  259. 
jurisdiction  of  judge  at  chambers,  259. 
to  court  of  appeal  from  order  of  court,  259. 
courts  of  error  to  be  courts  of,  260. 
notice  of,  260. 
bail,  260. 

form  of  judgment  of  court  of,  and  powers  as  to,  260,  26]. 
power  of  court  of,  as  to  costs,  261. 

^Urfhy  Proeeedingi  in  Interpleader,  262. 

REMANET : 

in  what  cases  notice  of  trial  necessary,  78. 

REMITTING : 

matters  referred  to  arbitrator,  power  of  court  or  judge  for,  upon  a 
compulsory  reference,  188. 

time  of  application  for,  188,  189. 
when  the  power  will  be  exercised,  188. 

REMOVAL : 

of  causes  from  inferior  courts,  rules  as  to,  826. 

ft 

RENEWAL : 

of  writs  of  execution,  251. 

evidence  of,  97. 

notice  to  the  sheriff  of,  97. 

form  of  praecipe  for  renewal  of  writ,  tee  "Pkmcite, 

RENEWAL  OF  WRITS :  tee  Writ  of  Summons— Exccunoir. 

RENT: 

proceedings  in  ejectment  by  landlord  with  right  of  ra^eutry  for 

non-payment  of,  146,  147.    See  Lease. 
relief  against  forfeiture  for  non-payment  o2^  256.    See  Reukf. 

REPAIRS : 

form  of  a  couift  for  (Sched.  B.,  No.  24),  180. 
of  ships,  what  a  home  port  with  reference  to,  .205. 

REPEAL:  Me  Act. 

REPLEADER,  377. 
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REPLEVIN: 

cannot  be  Joined  with  other  cauaee  of  aetMM,  %  iS. 

pajrment  into  court  in,  68. 

several  avowries  in,  72. 

equitable  pleading  in,  241. 

provisions  of  19  &  20  Viet  o.  IdS,  extended  to  all  caaea  of,  272. 

those  pravisioii%  272. 

See  Real  Actions— JuRT^-^iATBifBiiT. 

REPLICATIOlf :  ne  Pleadino— Rules. 
traverse  of,  68. 
several,  to  plea,  70. 
notice  to  reply,  49,  50. 
to  plea  in  abatement,  41. 
to  plea  of  payment  into  court,  65, 
new  aasignment«  in  nature  of,  78. 
forms  of  (Sched.  &«  Nos.  48  to  47).  182, 188. 
form  of,  joining  issue,  182. 
form  of,  to  pleas  containing  new  matter,  162. 
fiorm  of,  to  plea  of  release,  alleging  that  it  was  proewred  by  fraud, 

182. 
fwm  of,  to  plea  of  set-off,  183. 
form  of,  to  plea  of  self  defence,  188. 
form  of,  to  plea  of  right  of  way*  188. 

REPLY  TO  THE  JURY: 

the  right  to  be  the  same  as  at  present,  194. 

REPORT : 

of  examination  of  witnesses,  280. 

RESIDENCE : 

of  defendant  to  be  mentioned  in  summons,  1. 
meaning  of,  6.    See  Place  or  Abode. 

RESIDING  ABROAD: 

British  subject,  how  sued,  14. 

RESIDING  OUT  OF  JURISDICTION ; 

affidavit  to  enable  court  or  ^udge  to  diieet  prfoeaediogs  agsinst 
defendant,  26. 

RESTITUTION : 

power  of  the  court  of  appeal  to  order,  217. 
writ  of,  on  reversal,  &&,  of  judgment,  112. 
where  judgment  in  ejectment  is  set  aside,  181. 

RETURN : 

writs,  rules  to,  to  sheriffs,  or  to  bring  in  body,  829. 

to  be  made  by  oflicer  of  court  to  the  commissioners  of  inland 

revenue  of  stamp  duties  and  penalties  reeeived  by  him,  211, 

212. 
to  peremptory  writ  of  mandamus,  286. 

to  writ  or  mandamus  issued  by  the  Court  of  Queea'a  Bench,  287. 
of  writ  of  execution,  97. 
of  depositions  of  witnesses,  808* 

RETURN  OF  CHATTELS: 
execution  for,  287. 

REVENUE,  «si  CeMMisaioMEEi  or  Iklams. 

K.  Z 


606  INDEX. 

REVERSAL : 

of  judgment  on  special  caie  by  conrt  of  error,  S89. 


REVIVAL: 

introductory  observationt,  xxii. 

of  judgment  and  other  proceedinga,  99. 

execution  on  judgments  within  six  yeact,  withoat  reiiTal»  99. 

when  time  begins  to  run,  99. 

judgments  to  be  re?iveid  by  writ,  or,  with  lea^e  of  court,  by 

suggestion,  100. 
by  writ  of  rerivor,  101. 
form  of  writ  of  revivor,  101,  178. 
how  and  against  whom  issued,  101. 
amending  writ,  101 . 
subsequent  proceedings  on,  102. 
by  suggestion,  rule,  or  summons  for  leave  to  enter,  100. 
form  of  rule  nisi  for  leave  to  enter  suggestion,  100, 17S. 
form  of  suggestion,  100,  173. 
appearance  to  writ,  101, 102. 
issuing  writ  of  revivor  upon  judgments  more  than  ten  years  old, 

rule  or  order  required,  lOS. 
writ  of  revivor  where  party  dies  after  interiocutory  and  before 

final  judgment,  lOS. 
proceedings  on  suit  by  judgment  creditor  against  the  gamiahte 

to  be  the  same  as  upon,  234. 
the  like  as  to  proceedmgs  against  executors  upon  a  judgment  of 

assets  imfiUuro,  247. 

REVIVOR,  WRIT  OF :  m  Rb vital. 
proceedings  on,  101, 102. 
rules  of  practice  as  to,  8 IS. 

RIGHT: 

of  way,  form  of  plea  of,  182. 
of  common,  form  of  plea  of,  182. 
of  dower,  set  Dower. 

ROLL: 

entering  proceedings  on.  in  error,  117—120. 

for  purposes  of  execution,  144. 

judgment  in  ejectment,  formal  entry  of  on,  unnecessary,  144* 

ROLLS: 

eourt^  inspection  of,  226,  307. 

RULE :  SM  RuLKS. 

for  trial  of  issues  of  fact  by  judge  by  consent,  184. 
to  deliver  possession  of  land  pursuant  to  awsj4, 93. 
for  special  jury,  81 1. 
for  sheriff  to  return  good  jury  on  writ  of  inquiry,  311. 

(3f  Court:  $$$  Judob's  Obdbr. 
every  agreement  or  submission  to  arbitration  may  be  made  a, 

193. 
coals  of  making  submiasion  a,  194. 

NiH: 
for  a  new  trial  or  to  enter  a  verdict  or  nonsuit,  to  state  grounda. 

214. 
in  what  cases  the  court  will  be  bound  by  die  tarns  of,  214. 
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RULE  ^iH— continued. 

to  enter  a  Terdict  or  nonsuit  upon  a  point  resenred  at  the  trial, 
right  of  appeal :  if  refused,  discharged,  or  made  absolute,  214. 
where  judges  are  equally  di?idA  in  opinion  on  the  rule, 

214w 
right  of  appeal  on  motion  for  a  new  trial  if  one  of  the  judge 

dissent  from  the  ruling  of  the  court,  215. 
or  if  the  court  think  fit,  that  an  appeal  should  be  allowed, 

2U. 
but  no  such  appeal  where  the  application  for  a  new  trial  is 
upon  matter  of  discretion  only,  216. 
when  granted  on  appeal,  to  be  argued  and  disposed  of  in  the 
Courtof  Appeal,  218. 

RULES :  tee  Rule. 

of  practice  as  to  service  of,  883,  401. 

as  to,  and  summonses  and  orders,  382,  401. 

to  return  writs,  &c.  to  sheriff,  329. 

to  declare,  reply  and  rejoin,  abolished,  49. 

to  compute  abolished,  76. 

four  da3rs'  notice  to  be  given  by  either  party  instead  of  rules,  49. 

to  plead  abolished,  67. 

to  plead  several  matters  when  unnecessary,  71. 

power  of  judges  under  C.  L.  P.  Act,  1862,  to  frame  general  rules 

and  orders,  writs,  &c.,  161,  162,  168. 
similar  power  under  C.  L.  P.  Act,  1854.. 262. 
under  C.  L.  P.  Act,  I860.. 281. 
under  Merc.  Law  Am.  Act,  1866.. 298. 
for  government  of  officers,  163. 
to  pay  into  court  unnecessary,  66. 
except  in  case  of  one  of  several  defendants,  65, 
for  inquiry  before  master  of  damages,  indorsement  on,  Sec,  77. 
for  specisj  jury  in  London  and  Middlesex,  87. 
for  a  view,  89. 
applicable  to  proceedings  under  Summary  Procedure  on  Bills  of 

Exchange  Act,  288. 
as  to  indorsements  on  writs  under  ssme,  400. 
under  same  allowing  a  count  on  the  consideration  to  be  included 

with  a  count  on  the  bill  or  note,  403. 

Of  HU.  r.,  1863  (p.  299)  at  to  ;— 
annulling  existing  written  rules,  299. 
admission  of  documents,  306. 
affidavits,  330. 
appearance,  300. 

arrest  of  judgment,  motion  in,  312. 
attachment,  335. 
attorney,  300. 
attorney,  warrant  of,  306. 
annuities,  336. 
auditi  querelA,  318. 
awards,  836. 
bail,  320. 

bailable  proceedings,  320. 
bail  in  error,  320. 

causes,  removal  of,  from  inferior  courts,  326. 
change  of  venue,  303. 
cognovit,  306. 

z2 
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RULES  rfHU,  T,  185S  m  <•— continued. 
compouDcUng  penal  «ctiQi»>  32#. 
costs,  314. 

coc^u,  security  for,  804. 
costs,  setting  off,  SI 4. 
courtt,  causes  leoioved  froxDt  326^ 
damages,  setting  off,  314. 
demand,  particiSars  of,  ^0$. 
demurrer,  802. 

depositions,  on  int«rro|;atone%  300. 
discontinuance,  804. 

dpcupients,  adinis*M>P  snd  inypection  o(  3(M. 
ejectment,  825. 

entry  of  satisbction  on  roll,  319. 
error,  81o« 
error,  bail  in,  820. 
evidence,  306. 
execution,  817. 
forms  of  proceedings,  837. 
inferior  courts,  causes  removed  htm^  8^ 
inquiry,  308. 

inspection  of  documents^  806L 
interrogatories^  806. 
irregularity,  880. 
Joinder  of  parties,  800. 
judge's  order  for  judgmentp  305. 
judgment,  818. 

judgment,  motion  in  arrest  of,  frc,  812« 
judgment,  order  for,  305. 
jury,  811. 
miscellsneous,  886. 

motions  in  arrest  of  judgment  and  judgment  noQ  obstante,  812. 
new  trials,  812. 

non  obstante,  motions  for  judgment,  812. 
notice  of  trial,  808. 
notices,  senrice  of,  388. 
order  for  judgment,  judges,  303. 
orders,  882. 

particulars  of  demand  and  set  off,  309. 
parties,  joinder  of,  800. 
paupers,  actions  by,  827. 
payment  into  court,  301. 
penal  actions,  compounding,  82i* 
pleadings,  300. 
pleadings,  service  of,  838. 
prisoners  and  proceedings  against*  827. 
production  of  records,  306. 
records,  subpoena  to  produce,  806. 
removal  of  causes  from  inferior  courts,  826. 
return  of  writs,  rules  for  or  to  bring  in  body,  329. 
revivor,  818. 
rules,  service  of,  883. 
rules,  summonses  and  orders,  882. 
rules  to  return  writs  on  bring  in  body,  329. 
satisfaction,  entering  on  roll,  819. 
scire  facias,  318. 
aervice  of  notices,  rules,  pleadings,  frc,  833. 
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RVLZS—eoiftimted. 

■ecurity  for  cotts*  304. 

tet  off,  particulars  of,  303. 

letting  off  coats,  314^ 

settinff  off  damages,  314. 

sberiTO,  rules  to  return  writs  or  bring  in  the  body,  829. 

staying  proceedings,  30(. 

subpoena  to  produce  records,  306. 

summons,  writ  of,  299. 

sammonses,  3  J2. 

trial,  308. 

trial,  notice  of,  308. 

trials,  new,  812. 

▼lew,  311. 

venue,  change  of,  303. 

warrant  of  attomey,  305. 

writ  of  summons,  299. 

writs,  rules  to  sheriff  to  return  or  brikig  in  body,  329. 
qf  Trin.  T^  1853,  at  topUadimgt,  370.     See  Pleadinqs. 
if  Mick.  Fae,,  1834>  m  «•  forwu  ^  ffrdceedingi,  380. 
of  Matft  1856,  at  to  tervice  <f  pUadingt,  ife^  401. 
qf  Eatt.  T,,  1857|  at  to  imitrtemente  on  wrUt  m  order  to  rign  Judgwtent 

for  dtfauU  ;  and  entry  rf  latirfaetion  0fl  jtidgmemttt  402. 

RULING  OF  JUDGE : 

as  to  the  snfficieney  of  tht  stMip  on  doaunenlsi  when  no  ground 
for  new  trial,  213. 

SALE: 

of  goods  seized  in  execution  may  be  directed  by  court  or  judge  in 

proceeding  in  interpleader,  268. 
of  goods,  specific  delivery  in  case  of,  292. 

See  OaoDS. 

SATISFACTION : 

aecord  and,  may  be  pleaded  with  other  pleaa  withovt  leave,  72. 

rules  as  to  entering  on  roll,  319. 

form  of  satisfaction  piece,  319. 

entry  of,  on  judgment,  102. 

dischaige  from  custody  not,  unless  by  authority  of  creditor,  98. 

SCHEDULE  OF  COSTS,  411. 

SCHEDULE  OF  FORMS :  tee  Form. 

SCIRE  FACIAS: 

writ  of,  to  revive  judgment  abolished,  09. 

in  certain  cases  writ  of  revivor  is  provided  m  Keu  of,  100. 

in  other  cases  writs  of,  to  be  tested  and  proceeded  upon  in  like 

manner  as  writs  of  revivor,  101,  102. 
ad  audiendum  errores,  114. 
on  judgment  of  assets  in  future,  247. 
rules  as  to,  318. 

SCOTLAND: 

C.  L.  P.  Acts  not  to  extend  to,  14,  169, 255,  283. 

nor  Summary  Procedure  on  Bills  of  Exchange  Act,  289. 
power  to  courts  in,  to  issue  process  to  compel  the  attendance  of 
witnesses  out  of  the  juriKliction,  405. 

SEA.    See  Bbyond  Seas. 
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SEALING: 

writ  of  lummoDB,  8. 

SEAMAN : 

merchant,  and  maater  of  ship  :  #««  Aorebmeht. 

SECRETARY: 

of  corporationa  aggregate.    See  Mayoe. 

^^^"  wii^  hill  is  impounded  under  Summary  Procedurti  on  BiUa  of 

Exchange  Act,  287. 
SECURITY  FOR  COSTS : 

S'ro'nncdon  of  ejectmVnt  hetween  the  «.me  partie.  for  the 

aame  premise*,  249, 250.  ^         .  •  ^  .aa 

in  ordinary  cases  to  he  made  hefore  issue  joined,  804. 
rules  as  to  examples  in  general,  250.         ... 
«^i  "rion  to  bi^made  lefore  iMoe  joined  «id  .fter  .ppe«iiee, 

250  t 

in  the  case  of  peers,  foreign  companies,  in  repleTin,  poverty  of 

plaintiff,  &C.,  251. 
in  actions  hy  hankrupts  and  insoWents,  110. 
in  ejectment.    See  Ejectmbiit. 

SEDUCTION :  ,      ,         ^   „ ,  ^^ 

payment  into  court  in  action  for,  not  aUowed,  «2. 

SEQUESTRATION :  v       *       ^ ..  o»« 

injunction  against  coiporation  to  he  enforced  as,  278. 

SERVICE* 

ot  writ  of  summons.    See  Writ  of  Soiimohs. 

under  Summary  Procedure  on  Bills  of  Exchange  Act,  285, 

of  writ  of  ejectment    &e  Eject  mem t. 

of  Judge's  order  to  charge  prisoner  in  execution,  »8. 

of  notices,  rules  and  pleadings  and  proceedings,  rules  as  to,  888, 

401 
of  order  for  atuchment  of  deht%  to  hind  dehts  in  tiie  handa  of  the 

garnishee,  288. 

SET-OFF :  tee  Particulabs—Sbttiho  0pp. 

may  he  pleaded  with  other  pleas  without  leave,  72. 

plea  of,  to  be  construed  distributively,  67. 

Form  of  plea  of  (Schd.  B,  No.  41).  182. 

form  of  replication  to  plpa  of  (Schd.  B.,  No.  52),  182. 

particulars  of,  808,  875.    See  Crbpit. 

annexing  particulara  of,  to  record,  84. 

Slea  of,  on  equiuhle  grounds,  244.  *,..«.«-. 

efendinfs  Vight  of.  in  case  of  mis-joinder  of  plamtiffii,  271- 

SETTING  ASIDE  OF  AWARDS : 

SMiiLtieS  for,  on  compulsory  references,  must  be  made  within 
Mven  days  of  Uie  term  following  tiie  publication  to  the  partiea, 

189. 

SETTING  ASIDE  WRIT : 
application  for,  25. 

SU  JUOOMEMT^BlLLS  Of  EXCBANOB. 
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SETTING  DOWN : 

demurrers,  &c.  for  argument,  802. 
motions,  312,  813. 

SETTING  OFF:  9e§  Sbt<Opp. 
costs,  rules  m  to,  314. 
damages,  314. 

SEVERAL: 

counts,  or  defendants,  payment  into  court,  in  cases  of,  68. 

counts  on  same  cause  of  action  not  allowed,  873.   See  Plbadino. 

nor  several  pleas  or  subsequent  pleadings  on  same  ground  of 
answer  or  defence,  373. 

discretionary  power  of  court  or  judge,  373. 

defendants,  order  for  payment  into  court  ia  ease  of  one  of,  neces- 
sary, 65. 

matters,  pleading,  70,  71,  72. 

meaning  of  same,  70. 

when  pKeaded  without  leave  judgment  may  be  signed,  72. 

SHAM  PLEADINGS,  47. 

SHERIFF :  eee  iNTBRrLBaoBK — Undbb-Shbbifp. 

of  any  county,  writs  of  execution  may  be  directed  to,  93. 

may  discharge  out  of  execution  by  authority  of  attorney  in  the 
cause,  97. 

summoning  jury  where  he  is  a  party,  85. 

to  summon  jurors  at  assiies,  and  in  London  and  Middlesex,  85. 

forms  of  directions  of  notices  and  writs  to,  97. 

return  of  writ  of  execution  by,  97. 

poundage  of,  96. 

extortion  by,  remedy  for,  96. 

duty  of,  to  deliver  possession  of  landa  and  tenements  pursuant  to 
award,  193. 

duty  of,  on  a  rule  for  a  view,  89,  230, 811. 

courts  or  judge  may  mak^  rules  or  orders  upon,  to  procure  the 
attendance  of  special  or  common  juries,  281. 

order  on,  to  distrain  defendant's  effects  to  compel  return  of  spe- 
cific chattel,  287. 

notice  to,  of  renewed  writ  of  execution,  97. 

rules  as  to  rules  on,  to  return  writs  or  bring  in  the  body,  829. 

me  to  bail,  &c,  320. 

form  of  issue  directed  to  be  tried  by,  841. 

form  of  writ  of  trial  before,  841. 

form  of  addressing  writs  and  notices  to,  407. 

SHIP:  eee  Mbbchawt  SHirriMa 

master  o^  and  merchant  seamen,  eee  Aobbbmbnt. 

SHIPOWNERS'  ACT : 

repeal  of  clause  relating  to,  246,  280. 
enactment  in  lieu  of,  280. 

SHORT : 

notice  of  trial,  79,  309. 
title  of  acta,  eee  Titlb. 

SIDE-BAR  RULE,  800. 


512  INDEX. 

SIGNATURE: 

of  counsel  unnecessary  to  pUadingit  72« 

required  to  some  motions,  72. 

of  drawer  of  bill,  comparison  of  indorsement  with»  see  Irdobji* 

MENT. 

SIGNING  JUDGMENT:  Me  Jodombnt. 

on  cognovits  and  warrants  of  attorney,  805. 

SIMILITER: 

striking  out,  69. 

SITTINGS  OF  THE  SUPERIOR  COURTS : 

may  be  appointed  and  held,  whether  in  term  or  vacation,  251,  252. 

SLANDER:  see  Dbpamation. 

SOLEMN  AFFIRMATION  OR  DECLARATION: 
instead  of  oath  in  certain  cases,  205. 

SON  ASSAULT  DEMESNE : 

may  be  pleaded  without  leave,  72. 
form  of  plea  (Sched.  B.  No.  45),  182. 

SPECIAL  ADMISSION: 

of  prochein  ami  or  guardian  to  prosecute  or  defead  for  infant 
limited  to  the  particular  action,  800. 

SPECIAL  CASE : 

introductory  observattons,  x. 

proceedings  for  argument  on,  802. 

may  be  stated  by  consent  43|  ms  QvBSTiONSb 

in  ejectment,  138. 

as  to  particular  item  where  the  oause  ia  tefertfed  to  arbitnttooy 

187. 
form  of,  in  such  case,  885. 
power  of  arbitrator  to  state,  187. 
may  be  auted  under  8  &  4  Will  4»  c  i2>  i.  25.  .218. 
form  of  such  case,  886. 
form  of  Judgment,  886. 
error  may  be  brought  on  judgment  on,  218. 
but  not  when  stat^  by  an  arbitrator,  187,  214^ 
proceedings  for  bringing,  before  the  court  of  error,  218^  21 4^ 
forms  of  judgment  on  case,  and  of  affinnanoe  and  renewal,  888, 

889,  890. 
power  to  amend  after  judgment  on  and  error  brought  doubtful,  214. 
in  proceedings  in  interpleader  judge  may  direct  a  ttatenent  of  a, 

269. 
proceedings  in  such  case,  269. 

SPECIAL  DEMURRERS : 
abolished,  46. 

SPECIAL  INDORSEMENT: 
form  of,  27,  171. 
on  writ  of  summons  where  defendant  resides  within  jurindactioi^ 

27. 
where  claim  is  for  a  liquidated  demand  in  money,  27. 
to  be  considered  as  particulars,  27. 
court  or  judge  may  order  further  particulars,  27. 
when  it  may  include  interest,  27,  28. 
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SPECIAL  INDORSEMENT— cofiftiifieii. 

what  costs  may  be  indorsed  on  writ  in  such  ease  by  plaintiff's 

attorney  or  agent,  299. 
when  noting  of  bill  may  be  included  in,  28. 
judgment  for  non-appearance  to  writ  bearing,  29,  172. 
form  of  such  judgment,  172. 

proceedings  where  writ  bears,  and  some  deftodants  only  appear, 
38. 

SPECIAL  JURY:  «m  Jurt. 

power  to  make  rolea  or  orders  on  sheriff  to  proeure  the  attendance 

of,  231. 
rules  as  to,  311. 

SPECIAL  ORDER : 

for  issuing  writs  of  subposmi  to  compel  the  attendance  of  wit- 
nesses out  of  the  jurisdiction  of  the  court,  405. 

SPECIAL  PAPER:  802. 

SPECIAL  REPORT : 

by  examiner  of  witnesses,  280. 

SPECIAL  TRAVERSES: 

unnecessary  in  pleading,  59. 

SPECIAL  VERDICT: 

in  ejectment,  136.    Set  E/kctubnT* 

should  state  facts,  186. 

amendment  of,  186. 

error  may  be  brought  on  a  special  case  as  on  a»  218. 

proceedings  for  argument  o(  302. 

SPECIFIC  DELIVERY  OF  CHATTELS: 

in  actions  for  their  detention.  237. 

exercise  of  power  to  enforce,  by  the  conrta  of  equity^  237,  238. 

of  goods  sold,  292.    Sit  Chattels. 

SPECIFIC  PERFORMANCE : 

power  of  plaintiff  to  indorse  on  writ  a  notice  of  dain  for  a  writ 
.  of  mandamus,  235. 

and  to  claim  writ  in  the  declaration,  286^ 
declaration  to  set  forth  the  grounds  of  claim,  28i5w 
pleadings  and  proceedings  thereon,  286. 
issue  of  peremptory  writ  of  mandamus  if  judgment  bo  given  to 

the  plaintiff,  286. 
form  of  writ,  236. 

no  return  to  it  allowed  except  compliance,  236. 
such  writ  to  hare  the  force  and  effect  of  a  peremptory  writ  of 

mandamus  issued  by  the  Queen's  Bench,  236. 
if  disobeyed  may  be  enforced  by  attachment,  286. 
or  direct  act  to  be  done  by  the  plaintiff  or  other  person  appointed 

by  the  court,  286. 
expenses  and  costs  may  be  recorered  from  the  defendant,  236. 

SPEECHES : 

introductory  observations,  xriiL 

of  counsel  at  trial,  regulation  of,  19i« 
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STAMP: 

no  document  under  C.  L.  P.  Act,  1854,  to  require  a  stamp,  213. 

provision  for  stamping  documents  at  the  trial,  211. 

officer  of  the  court  to  receive  the  duty  and  penalty,  211,  212. 

no  new  trial  to  be  granted  on  ground  that  document  improperly 
received  in  evidence,  218. 

provisions  above  apply  to  all  courts  of  civil  judicature  in  England 
and  Ireland,  211,  256. 

when  unstamped  instruments  are  admissible  for  collateral  pur- 
poses, 211. 

agreement  for  case  by  consent  not  subject  to,  44. 

STATEMENTS : 

proof  of,  to  contradict  witnesses,  207. 

by  adverse  witness,  206. 

upon  cross-examination,  207,  208. 

STATUTE :  me  Act. 

statutory  service  of  writs,  18. 

action  by  or  against  person  authorized  by,  to  sue  or  be  sued,  878. 

manner  of  pleading  general  issue  by,  877. 

Statutes  rf  Limitatian : 

plea  of,  may  be  pleaded  without  leave,  72.    And  tee  Umi« 

FORMITT. 

form  of  plea  of,  181. 

writ  of  summons  mav  be  renewed  to  prevent,  8. 

amendment  of  writ  in  case  o(  24. 

embarrassing  plea  of,  49. 
fraudulent  concealment  of  cause  of  action  not  the  sulgeet 

of  a  replication  to,  on  equitable  grounds,  245. 
provUiant  rf  Mere,  Law  Amendment  Act,  1856,  ae  to  limitatian  ef 
aetiona,  296. 
for  merchants'  accounts,  296. 
absence  beyond  seas  or  imprisonment  of  a  creditor  not  to  1m 

a  disability,  296. 
as  to  joint  debtors  beyond  seas,  297. 
acknowledgments  by  agents,  297. 
part  payment  by  one  of  several  co-contractors,  298. 

STAYING  PROCEEDINGS: 
rules  as  to,  808. 

where  writ  of  summons  not  issued  by  authority,  5. 
on  payment  of  debt  and  costs  indorsed,  6. 
*         by  injunctions  and  orders,  168. 
effect  of,  164. 

in  action  against  acceptor  of  bill  or  maker  of  note,  805. 
in  action  commenced  after  agreeement  to  refer  to  arbitration,  189, 

190. 
in  second  action  of  ejectment  until  plaintiff  gives  security  for 

costs,  249. 
when  notice  of  appeal  is  a  stay  of  execution,  216. 
staying  execution  in  ejectment,  155. 
Bta3ring  execution  in  proceedings  under  Summary  Procedure  on 

Bills  of  Exchange  Act,  287. 

STEP: 

in  cause,  proceeding  to  error  is,  114^ 


INDEX.  515 

STRIKING  OUT: 

plemdingt  framed  to  embarran,  47* 

Jury  in  country  cauiet,  86. 

power  of  court  or  judge  to  itrike  out  equitable  pleas,  &&,  245. 

SUBJECT: 

Britiah,  resident  abroad,  how  sued,  14. 

SUBPCENA : 

to  compel  attendance  of  witnesses*  405. 
for  the  production  of  original  recordi,  806, 807. 
form  of,  on  issue  of  fact  to  be  tried  by  judge  without  jury  and 
other  cases,  881. 

SUBMISSION  TO  ARBITRATION :  Me  Arbitration. 
by  consent,  may  be  made  a  rule  of  court,  198. 
in  what  case  an  agreement  to  refer  need  not  be  in  writing,  190. 
costs  of  making  it  a  rule  of  court,  194. 

SUGGESTION : 

entry  of,  by  defendant  of  plaintiff's  default  in  proceeding,  247. 
of  error,  may  be  made,  and  argued  with  appeal  under  C.  L.  P. 

Act,  1854, s.  84.. 2 15. 
in  declaration  where  some  defendants  only  appear  to  writ  specially 

indorsed,  88. 
of  deaths,  to  prevent  abatement  of  action,  104,  and  tee  Abatb- 

MBMT. 

to  rcTive  judgment,  eee  Rbyital. 

in  proceedings  in  error,  tee  Error. 

of  death  of  parties  in  proceedings  in  error  not  traversable,  128.  ' 

in  ejectment  for  trial  in  courts  other  than  where  venue  is  laid,  185. 

of  death  of  claimant  or  defendant,  one  or  several,  139—141.  See 
Ejbctmbnt. 

of  neglect  to  try,  82,  88. 

of  breaches,  tee  Assignment. 

of  fiicts  omitted,  on  motion  to  arrest  judgment,  or  for  judgment, 
non  obstante,  111 — 118. 

of  issue  of  prior  writ  into  county  where  venue  is  laid,  unnecessary 
in  cases  of  execution  in  another  county,  95. 

forms  of  rule  nisi  to  enter,  and  of  suggestion  that  judgment  cre- 
ditor is  entitled  to  judgment  against  judgment  debtor,  100, 178. 

by  garnishee  of  lien  on  debt  sought  to  be  attached,  277. 

SUITOR : 

appearing  in  person,  tee  Pbrson— -Motion. 

SUMMARY  DECISION : 

of  matters  of  account  by  judge  on  application  of  either  party,  180. 

SUMMARY  PROCEDURE  ON  BILLS  OF  EXCHANGE :  tee  Bills 

OF  EZCHANOB. 

SUMMING  UP  THE  EVIDENCE : 

right  of  party  to  address  the  jury  for  the  purpose  of,  194.* 
no  right  if  judge  decides  that  there  is  no  evidence  to  go  to  the 
jury,  194. 

SUMMONS : 

examination  of  witnesses  and  production  of  documents  on  the 

bearing  of  any,  218. 
writ  of,  eee  Writ. 
to  plead  several  matters,  72. 
to  enter  suggestion  to  revive  judgment,  100. 
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SUMMONSES : 

icnrice  o(;  401 :  Jtc  Sbbticb. 


SUNDAY : 

writ  of  fomiiMmf  dated  on,  a  nuUity,  4. 
ndef  as  to,  S32* 

SUPERSEDEAS :  tee  Note  and  Executiov. 

SURETY :  tee  PEiHCir iX  aii»  Svbbtt. 

SURPRISE : 

where  a  party  at  a  trial  is  taken  whoRj  by,  ground  for  a4joiimment 
of  trial,  195. 


TAXATION : 

rules  as  to,  81  o,  409,  410. 

of  plaintiff 's  costs,  defendant  entitled  to,  notwithstanding  payment 

within  four  days,  9. 
and  where  defendant  pays  less  dian  amount  indorsed,  7. 


TENANT:  «fe  Landlobd. 

In  common,  tu  Joivt  Tenant. 

to  give  notice  to  landlord  of  delivery  of  writ  of  ejectment,  146. 

relief  of,  against  forfiriture,  147, 149,  150,  ISI. 

TENDER : 

plea  of,  as  to  part,  may  be  pleaded  with  othen  without  leave,  72. 

TENEMENTS: 

delivery  of  possession  of,  pursnant  to  award,  19S. 

TERMS,  NOTICE: 

month's  notice  substituted  for,  337* 

TESTE : 

of  writs  of  execution  to  fix  bail,  ace  Bai&. 

of  writ  of  summons,  4. 

of  sci.  fa.,  102. 

of  writ  of  ejectment,  126. 

TIME :  u€  DuBATioN. 

rules  as  to  computation  of,  836,  337. 

averment  of,  in  pleading,  46. 

to  plead,  68,  59,  61,  800, 801. 

for  joinder  in  demurrer,  802. 

to  declare,  obtaining,  49,  52,  800. 

date  of  pleadings,  50. 

within  what,  execatioii  may  imue,  90. 

tor  bringing  error,  118. 

to  plead  after  amendment,  75. 

yrrits  of  summons  in  force  for  six  months,  8.    Stt  Month. 

renewed  writs  for  same  time,  8. 

writ  of  ejectment  in  force  for  three  months,  125,  126. 

for  applying  to  set  aside  award  made  on  a  compulsory  reference, 

189. 
for  enforcing  suoh  award,  180. 

for  giving  notice  of  appeal  under  C;  L.  P.  Act,  1854..  216. 
for  commencing  action  and  appearing  in  pfoceeding*  under  Sum- 
mary Procedure  on  Bills  of  Exchange  Act,  285,  286f  289. 
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TITLE : 

ofC.L.P.Act(1852),l£6. 

ofC.  L.  P.  Act  (1854),  255. 

of  C.  L.  P.  Act  (1860),  283. 

of  Summary  Procedure  on  Bills  of  Exchange  Aot,  ^9* 

of  Mercantile  Law  Amendmem  Act  (185^)^298, 

ofafBdAvit,  16. 

of  pleadings,  50. 

of  sovereign,  in  writ  of  summons,  2. 

to  goods,  when  not  prejudiced  by  writs  of  executiotp,  29U 

to  land,  coiild  not  pass  by  9ward,  19^. 

of  daimAots  io  ioterple^dery  26L    tSkt  J|iTK»Fx.S4f«IU 

TORT :  ne  Wrongs. 

TOWN : 

causci,  Mt  JUET. 
clerk,  tee  Matob. 

TRADING  i 

company,  service  of  writs  «n,  1$. 

TRAVERSE : 

special,  abolished,  59. 

of  facts  in  declaration,  06. 

of  pleas  and  subsequent  plesdfngs,  09. 

of  replication  or  subsequent  proceedings,  68. 

of  contract  in  agreement,  effect  of,  373. 

when  suggestions  of  death  of  parties  not  Che  subject  of,  in  error, 

123. 
of  equitable  plea,  245. 

TREASURER: 

of  corporations  aggrsgtte,  me  Maxoa* 

TRESPASS : 

form  of  count  for  (Sched.  B.,  No.  25),  180. 
unnecessary  to  allege  oommisaion  of  with  '*fotce  vad  vmh*'  frc>» 
46. 

TRIAL :  tee  New  Trial. 

introductory  observations  on  and  oo  trial  by  judge  without  jury, 

xvii,  XX. 
*  rules  of  practice  as  to,  308,  312. 
amendment  at,  37,  159. 

may  be  separate  when  different  causes  of  so^qn  ve  tnei^  ^ 
notice  of,  tee  Notice. 

entry  of  causes  for,  in  London  and  Middlesex,  310. 
countermanding  notice  of,  80,  309. 
form  of  notice  of,  79. 
when  plaintiff*  must  proceed  to,  83. 
neglect  to  proceed  to,  8L 
excuse  for  not  going  to,  81. 
costs  of  the  day  for  not  proceeding  to,  80i  310. 
enforcing  payment  of  such  costs,  81. 
by  proviso,  90,  310. 
in  counties  palatine,  84. 
in  ejectment,  133,  134.    See  Ejectment. 
of  questions  vi^ithout  pleadings,  43. 
writs  of,  84. 


618  INDEX. 

TRIAL : 

of  questions  of  het  by  judge  by  consent,  184.    Ste  Spscial 
Case — Qoestions. 

of  cAuses  pending  in  the  same  court,  power  for  two  judges  to  tit 
at  the  same  time  for,  185. 

reference  to  arbitration  before,  186. 

reference  to  arbitration  at  trial,  187,  188. 

speeches  of  counsel  at,  194,  195. 

adjournment  of,  195. 
Wiinei$€t  at : 

how  far  party  may  discredit  his  own  witness,  206. 

proof  of  contradictory  statements  of  adverse  witnesses,  207,  20S. 

cross-examination  of  witnesses  previous  to  statements  in  writing 
at,  208. 

proof  of  previous  conviction  of  witnesses,  209. 

attesting,  need  not  be  called  except  in  certain  cases,  210. 

comparison  of  disputed  writing  by,  211. 

provision  for  stamping  documents  at,  211,  212. 

no  new  trial  to  be  granted  for  ruling  that  stamp  sufficient  or 
not,  requisite,  218.    See  New  Trial. 

appeal  on  motions  for  new  trial,  when  motion  refused  or  rule 
aischarged  or  made  absolute,  214.    See  Appeal. 

where  new  trial  granted  on  ground  that  verdict  was  against  evi- 
dence, costs  of  the  first  to  abide  the  event,  217. 

process  to  compel  attendance  of  witnesses  at,  405. 

de  novo,  see  Error. 

of  records  of  superior  courts  in  counties  palatine,  84. 

TROVER:  «ff  Comvbrsion — Chattels. 


UMPIRE : 

power  of  two  arbitrators  to  appoint,  192. 

appointment  of,  by  Judge  on  failure  of  parties  or  arbitrators, 
190, 191. 

UNDER-SHERIFF,  in  the  case  of  a  point  reserved  at  a  trial  by,  an 
appeal  lies  under  C.  L.  P.  Act,  1864,  s.  34.. 215. 

UNDERTAKING  of  attorney  to  enter  appearance,  800. 

UNSTAMPED  DOCUMENTS : 

may  be  stamped  at  the  trial,  211,  212. 
when  admissible  for  collateral  purposes,  211. 

UNWILLING  WITNESSES : 
examination  of,  220,  221. 

USE  of  house  and  land,  form  of  count  for,  178. 
count  for  use  of  fishery,  178. 

UNIFORMITY: 

of  Process  Act,  2  Will.  4,  c.  39,  repealed  in  respect  of  duratioa 
of  writs,  aliat  and  pfuHet  writs,  and  of  proceeaings  for  making 
first  writ  available  to  prevent  Statutes  <n  Limitation,  8. 

VACANT  POSSESSION :  tee  PossEssioif. 

VACATION : 

power  to  appoint  sittings  in,  251. 

writ  of  execution  to  fix  bail  may  be  tested  and  returned  in,  S4d. 

pleas  not  to  be  delivered  in,  58. 
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VALUE : 

■tatement  of,  in  pleading,  4d. 

VALIDITY : 

of  instrument,  when  it  must  be  proved  by  calling  the  attesting 
witness,  210. 

VARIANCES : 

amendment  for  nonjoinder,  as  in  case  of,  37. 

VENIRE  DE  NOVO:  «m  Error. 

VENIRE  FACIAS  JURATORES : 

abolished,  84. 

VENUE: 

where  several  causes  of  action  arising  in  different  counties  are 

joined,  43. 
in  personal  actions,  tee  DECLARATioir. 
in  ejectment,  tee  Ejectment. 
changing,  64,  303. 

VERDICT : 

where  pleasure  construed  distributively,  67* 

form  or  entry  of,  in  ejectment,  134,  176. 

special,  in  ejectment,  tee  Ejectment. 

and  judgment,  effect  of  death  of  party  between,  107. 

whose  title  of  claimant  has  expired  before  trial,  134. 

of  judge  on  issues  of  fact,  to  have  effect  of  a  verdict  of  a  jury,  185. 

but  not  to  be  questioned  upon  the  ground  of  being  against  the 

weight  of  evidence,  185. 
when,  will  be  set  aside,  and  new  triid  granted,  21 7« 
against  evidence,  costs  where  new  trial  granted  upon  ground  of, 

217. 
motion  to  enter,  312.    See  Motion. 

VEXATIOUS  AND  FRIVOLOUS  SUITS: 

as  to,  under  8  &  9  Will.  8,  c  11,  not  repealed,  78. 

VIEW: 

writ  of,  unnecessary,  89. 

rules  as  to,  311. 

to  be  had  by  rule  or  order,  89. 

in  what  actions,  89. 

order  for  the  inspection  by  the  jury,  party  or  witnesses  of  any 

real  or  personal  property,  230. 
not  to  affect  previous  provisions  as  to,  280. 
application  of  previous  provisions  as  to»  to  apply  to  order  for 

inspection,  230. 

VIEWERS: 

sheriff  to  deliver  to  either  party  the  names  of,  89. 
and  to  return  their  reasons  to  the  associate,  89. 

VIVA  VOCE : 

examination  of  witnesses  by  order  of  the  ooaft  or  judge,  218. 


WAIVER: 

of  irregularity  in  service  of  writ,  14. 
by  uking  money  out  of  court,  65. 
of  plea,  301. 
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WARRANT  OF  ATTORNEY: 
must  be  attested,  211. 
signing  judgment  on,  S65, 
entering  up  judgment  on  one  above  one  and  under  ten  years  oMi 

80i. 
duty  of  attomies  and  persons  in  preparingi  80& 

WARRANT  OF  CITATION  IN  SCOTLAND: 
to  compel  attendance  of  witnessesi  405. 

WARRANTY : 

of  horse,  form  of  count  for  (Sched.  B.,  No.  11),  If 9. 

WATER : 

form  of  count  for  diverting,  180. 

WAY: 

form  of  plea  claiming  right  of  (Sched.  B.,  No.  46),  18S. 
form  of  replications  to  plea  (Sched.  B.,  Nos.  85--87),  188. 

WIFE :  tee  Husband. 

action  for  slander  of,  42. 
for  her  wages,  42. 
for  injury  to,  42. 

WILLS : 

attesting  witnesses  necessary  to  the  validity  of,  210. 

WITNESSES:  eee  Alteratioiis  in  the  Law  or  Bvidbncb— Evi- 
dence— Examination. 

absence  of  necessary,  ground  for  adjournment  of  trial,  195. 

attendance  of,  before  maslsr,  79, 

allowance  to^  419. 

attendance  of,  before  arbitrator,  rules  and  enaetments  rsspscting 
to  apply  to  reference  under  C.  L.  P.  Act,  1854.  .188. 

affirmation  instead  of  oath  to  be  made  by,  if  unwilling  to  be 
sworn  from  conscientious  motives,  205. 

penalty  on,  for  mailing  false  statements,  206. 

DOW  far  party  may  discredit  his  own,  206. 

proof  of  contradictory  statements  of  adverse,  297. 

cross-examination  of,  as  to  previous  statements  m  writiof  ,  208. 

proof  of  previous  conviction  of,  209. 

attesting,  need  not  be  called  ia  certain  cases,  210. 

comparison  by,  of  disputed  with  genuine  writing,  2U. 

power  to  court  or  judge,  upon  the  hearing  of  any  motitn  or 
summons,  to  direct  the  examination  of,  vnd  t^ce,  218. 

proceedings  before  and  upon  such  examination,  218,  219* 

examination  of  person  refusing  to  make  affidavit,  220. 

proceedings  upon  order  for  examination,  221. 

oral  examination  of  parties  omaitiBg  to  answer  wmtteo  Inter- 
rogatories, 228, 229. 

proceedings  thereon,  229. 

depositions  upon  such  examinations  to  be  returned  to  master's 
office,  229,  280. 

examiner  may  make  special  report  to  the  court,  230. 

costs  of  rule  and  examination  of,  under  C.  L.  P.  Act  (18i94)i  t» 
be  in  the  discretion  of  the  court  or  judge,  280, 

inspection  of  real  or  personal  property  by,  230. 

compelling  the  attendance  of,  405. 
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W I TN  ESS  ES— €©»//»«<•//. 
Witnexsen  Act : 
power  to  courts  of  law  in  England,  Ireland  and  Scotland  to  issue 
process  to  compel  the  attendance  of  witnesses,  although  not 
within  their  jurisdiction,  405. 
statement  to  be  made  at  the  foot  of  writ  that  it  is  issued  by 

special  order,  406. 
punishment  of  witnesses  making  default,  407. 
persons  not  to  be  punished  if  insufficient  sum  tendered  for 

expenses,  407- 
act  not  to  prevent   the  issuing  of  a  commission  to  examine 
witnesses,  407. 
nor    to  affect    the    admissibility  of  evidence  where  now 
receivable,  407. 

WORK  AND  MATERIALS : 

form  of  count  for  (Scbed.  B.,  No.  2),  178. 

WRIT:  <f«  Special  Indorsement — Mandamus — Injunction. 
duration  of,  see  Uniformity. 
of  distringas,  eee  Distringas. 
of  dower,  see  Dower. 
of  ejectment,  see  Ejectment. 
of  error,  see  Error. 
of  execution,  see  Execution. 
of  inquiry  to  assess  damages,  where  unnecessary,  76. 
on  judgment  against  executors,  108. 
of  revivor,  Me  Revival. 
of  scire  facias,  see  Scire  Facias. 
against  garnishee,  and  form,  234,  392. 
of  trial,  84.    See  Writ  of  Trial. 
to  sheriffs,  forms  of,  406. 
Writ  qf  Summons : 
introductory  observations,  vi. 
commencement  of  actions  by,  1,  2. 
in  real  actions  proceedings  on,  to  be  as  in  ordinary  actions,  275, 

276. 
under  Summary  Procedure  on  Bills  of  Exchange  Act,  see  Bills 

OF  Exchange. 
special  indorsement  and  form  o{,  when  defendant  within  the 

jurisdiction,  1,  2,  27,  169,  299. 
omission  in,  of  matters  required  to  be  inserted  may  be  amended, 

2,7,24. 
issue  of,  in  queen's  name,  2. 
special  indorsement  and  form  of,  when  defendant  a  British  subject 

without  the  jurisdiction,  14,  169. 
form  of,  when  against  a  foreigner,  28,  170. 
statement  of  name  and  residence  of  defendant  in,  1,  2. 
name  and  description  of  plaintiff  in,  2. 
praecipe  for  issuing,  3. 
sealing,  3. 
alteration  in,  3. 

memorandum  of  time  for  service  on,  3. 
renewal  of,  when  not  served  within  six  months,  3. 
appearance  to,  after  six  months,  3. 
form  or  cause  of  action  in,  unnecessary,  3. 
to  contain  names  of  all  defendants,  3. 

not  to  contain  name  of  defendant  in  more  than  one  action,  3. 
misjoinder  and  nonjoinder  of  parties  in,  3.    See  Misjoinder. 
K.  2  A 
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V/RIT -9ontintted. 

proceedings  where  writ  is  amended  in  relation  to  joinder  of 

parties,  300. 
date  and  teste  of,  4. 
to  be  indorsed  with  name  and  abode  of  attorney,  4. 

and  of  country  attorney  when  attorney  acts  as  agent,  4. 
what  sufficient  in  this  case,  4. 
or  with  a  memorandum  that  same  was  sued  out  by  plaintiff  in 

person,  4. 
what  is  a  sufficient  statement  in  such  case,  4. 
attorney  whose  name  is  indorsed  to  give,  on  demand,  name  and 

residence  of  client,  5. 
in  case  writ  issued  without  attorney's  authority,  proceedings 

stayed,  5, 
proceedings  where  information  given  by  plaintiff's  attorney  is 

insufficient,  5. 
indorsement  of  debt  and  costs  on,  6,  7. 

and  of  statement  that  on  payment  within  four  days  proceed- 
ings will  be  stayed,  6. 
indorsement  of  damages  not  necessary,  6. 
no  indorsement  required  in  certain  actions,  6. 
debt  must  not  be  overstated,  6. 
indorsement  on,  in  actions  for  debt  under  20iL,  7. 
indorsement  in  case  of  applications  for  mandamus  or  ii^uncdon, 

or  intention  to  declare  in  dower,  free  bench  or  quare  im- 

pedit,  7. 
interest  may  be  claimed  thereon,  when,  28. 
omission  to  indorse,  an  irregularity,  7* 
in  force  for  six  months,  8. 

concurrent,  may  issue  during  six  months  from  original,  7. 
in  force  only  durinp^  same  period  as  original,  7. 
not  issuable  after  six  months  on  renewed,  7. 
renewal  of,  8,  9. 
praecipe  for  renewal  of,  8, 9. 
duration  of  renewed  writ,  8. 
evidence  of  renewal,  9. 
service  should  be  personai,  10. 
service  of,  in  any  county,  9. 
on  corporations,  10. 

on  inhabitants  of  hundreds  and  towns,  10. 
on  public  companies,  13. 
on  chartered  bodies,  13. 
on  joint-stock  companies,  13. 
on  printers  and  proprietors  of  newspapers,  13. 
indorsement  of  service  on,  10. 
affidavit  of  service,  10. 
before  whom  sworn,  10. 
undertaking  to  appear  to,  11. 
affidavit  and  proceedings  where  personal  service  is  evaded,  10, 

11,  12. 
issue  of  wrong  form  of,  by  mistake,  25. 

for  service  within  and  without  jurisdiction  may  be  concurrent,  25. 
in  case  of  British  subjects  abroad,  14. 
indorsement  and  service  in  such  case,  14,  15. 
in  case  of  foreigners,  23,  24. 

affidavit  and  proceedings  where  service  evaded,  14,  15,  28,  24. 
irregularity  in  service  of,  25. 
appearance  to,  see  Appearance. 
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WRIT— ron/tiiM^i/. 

neglecting  to  appear  to,  14^30. 

amendment  of,  24,  25.    See  Am endment. 

setting  aside,  25. 

new  or  altered  writs  and  forms  of  proceedings  to  be  framed  by  the 

judges,  162,  252,  281,  298. 
for  specific  delivery  of  chattels,  239. 
rules  as  to,  299. 
ofetecHtian:  <e«  Execution. 
not  to  be  in  force  for  more  than  six  months,  251. 
power  to  renew,  251. 

to  fix  bail  may  be  tested  and  returned  in  vacation,  24d 
of  injunction  against  a  corporation,  278. 
when  title  to  goods  is  not  prejudiced  by,  291. 

WRIT  OF  TRIAL : 

officer  presiding  at  trial  under,  may  certify  to  deprive  plaintiff  of 
costs  of  action  for  wrong,  where  less  than  6L  is  recovered,  279. 
statutory  enactment  as  to,  308. 
form  of,  341. 

form  of  indorsements  thereon  of  verdict  and  nonsuit,  842,  843. 
form  of  judgment  after  trial,  343. 
fee  to  counsel  on,  409. 

WRITING : 

comparison  of  disputed  with  genuine  may  be  made  by  witnesses, 

«i  1. 
contradiction  on  cross-examination  by  previous  statements  made 

in,  208. 

WRITTEN  INSTRUMENTS: 

comparison  of  disputed  with  genuine,  by  witnesses  and  jury,  211. 
how  parties  sued  on,  may  be  described  in  writ,  &c.,  2. 

WRITTEN  INTERROGATORIES : 

delivery  of,  to  the  opposite  party,  226. 

WRITTEN  STATEMENT : 

cross-examination  of  a  witness  as  to,   without  producing  it, 
208,  209. 

WRITS,  rules  to  sheriff  to  return  or  bring  in  body,  329. 

WRONGS : 

forms  of  counts  in  actions  for  (Sched.  B.,  Nos.  25  to  32),  180, 181. 
the  like,  of  ^leas  in  actions  for  (Sched.  B.,  Nos.  43  to  47),  182. 
pleas  partaking  both  of  breach  of  contract  and  wrong,  67. 
costs  of  actions  for,  $ee  Certificate. 

YEAR,  for  declaring  in,  not  four  terms,  52. 
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Nisi  Prius. — Roscoe's  (H.)  Digest  of  the  Law  of  Nisi  Prius  Evidence. 
Tenth  Edition.  By  E.  Smxrke,  Esq.  1  vol.  royal  12mo.  Price 
\U  11*.  6d.  1861 

Nuisances. — smith's  (J.  Toulmin)  Practical  Proceedings  for  the  Re- 
moval of  Nuisances.  Third  Edition,  Enlarged.   12mo.  7«.6rf.    1861 

Farisll  Law. — Smith's  (J.  Toulmin)  Parish;   its  Obligations  and 
Powers ;  its  Officers  and  their  Duties.     Second  Edition,  much  En- 
larged.   Price  18*.  cloth.  1857 
Steer's  Parish  Law. — The  Third  Edition,  greatly  enlarged  and  altered. 
By  H.  J.  HoDasoN,  Esq.    8vo.    Price  R  8*.  cloth.                  1857 

Farliameiitary  Precedents. — Bourke's  (Hon»»i»  r.)  Decisions  of 

the  SpeaJcer,  C.  S.  Lefevre,  on  Points  of  Order,  Rules  of  Debate,  and 
the  General  Practice  of  the  House.  PostSvo.  12*.  2nd  Edition.  1857 

Patents. — Coryton's  (John)  Treatise  on  the  Law  of  Letters-Patent; 
with  Summary  of  Laws  in  Foreign  States.  1  vol.  8vo.  Price  18*.  1855 

Personal  Property. — Williams's  (Joshua)  Principles  of  the  Law 
of  Personal  Property,  intended  for  Students.  Fourth  Edition.  8vo. 
Price  16*.  1860 

Pleading^, — Stephen's  (Serjeant)  Principles  of  Pleading  in  Civil 
Actions.  Sixth  Edition.  By  J.  Stephen  and  F.  F.  Pinder,  Esqrs. 
8vo.     Price  15*.  1860 

Powers. — Sugden's  (Lord  St.  Leonards)  Practical  Treatise  on  the 
Law  of  Powers.   Seventh  Edition.   2  vols,  royal  8vo.  Price  2A   1845 

Privy  ConnciL — Macpherson's  (W.)  Practice  of  the  Judicial  Com- 
mittee of  the  Privy  Council.    Royal  12mo.    Price  16*.  1860 

Probates. — Hill's  (A.  S.)  Manual  of  the  Practice  of  the  Court  of 
Probate.    Royal  12mo.     Price  8*.  1859 

Quarter  Sessions. — Leeming  and  Cross  on  the  General  and  Quarter 
Sessions  of  the  Peace,  their  Jurisdiction  and  Practice.  Royal  12mo. 
16*.  1858 

Railways. — Hodges*  (W.)  Law  of  Railways,  Railway  Companies  and 
Railway  Investments ;  with  Appendix  of  Statutes,  Precedents,  &c. 
Second  Edition.    8vo.    Price  1/.  10*.  1855 

Heal  Property. — ^Williams's  (Joshua)  Principles  of  the  Law  of  Real 
Property,  intended  as  a  First  Book  for  Students.  Fifth  Edition. 
8vo.    18*.  1859 

Settled  Estates  Act. — Brickdale's  (M.  j.)  Act  to  facilitate  Leases 
and  Settled  EsUtes,  19  &  20  Vict.  c.  120;  with  the  Orders,  Intro- 
duction and  Notes.     12mo.    Price  3*.  1857 

Statutes. — Beavan  and  Parkins's  continuation  of  Chitty's  Statutes 

from  17  &  18  Vict  to  20  &  21  Vict  1854-57;  with  Addenda  of 

Cases  and  Acts  to  present  time.  1  vol.  royal  8vo.    Price  1^.  16*.  6^. 

cloth.— 21  &  22  Vict  1857-8,  price  6*.  1858 

*•*  This  Edition  of  the  Statutes  will  be  continued  annually. 

Vendors  and  Purchasers. — Sugden's  (Lord  St.  Leonards)  Law 
of  Vendors  and  Purchasers  of  Estates ;  with  important  Additions. 
Thirteenth  Edition.    Royal  8vo.    Price  1/.  10*.  1857 

Wills.--JARMAN's  (T.)  Treatise  on  Wills.  Third  Edition.  ByE.P. 
Woolstenuolme  and  S.  Vincent,  Esqrs.  2  vols,  royal  8vo. 
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